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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT ALAN GIBBS, No. 2:13-cv-02631-KIM-CMK PS
12 Plaintiff,
13 V. ORDER
14 | BOYD, et. al,
15 Defendants.
16
17
18 In this action, plaintiff Rbert Alan Gibbs asserts paty Chris Edwards violated
19 | his Fourth Amendment rights by seizing his shotguml that Sergeant Brian Jackson is liable|for
20 | the conduct of Deputy Edwards. Because Mr. Giblot represented by counsel, the case hps
21 | been referred to the assigned magistrate judgeit@al handling of pretial matters. Local Rule
22 | 302. Defendants Shasta County Sheriff's DepartrBeputy Edwards and Sergeant Jackson
23 | (collectively “defendants”) have moved for suiemy judgment. Mot., ECF No. 30. On March|4,
24 | 2016, the magistrate judge filed findings aadommendations, recommending the motion for
25 | summary judgment be granted for Sergeant dachks a matter of law, and for Deputy Edwards
26
27 ! Shasta County Sheriff's Department was feated as a party to this action on June 26,
)8 2014. ECF No. 5.
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on grounds of qualified immunity. F&R 11-14, EGlo. 52. On March 11, Mr. Gibbs filed
objections to the magistratadge’s findings and recommendats. Objections, ECF No. 55.

As explained below, the court adofit® magistrate judge’s findings and
recommendations that summangigment be granted for both defants. The court, however,
writes separately in responseMo. Gibb’s objections, as well as supplement and correct the
magistrate court’s findingsithh respect to whether Deputy Edwards is entitled to qualified
immunity.

l. BACKGROUND

Mr. Gibbs filed a complaint in thisourt on December 18, 2013. Compl., ECF

No. 1. Because the complaint did not specify amyiqdar basis of liability, the magistrate jud

construed the complaint to assert the followifig:Deputy Edwards violated Mr. Gibbs’ Fourt

Amendment rights by seizing his shotdiemd (2) Sergeant Jacksorliable under a theory of
supervisory liability. F&R at 10. In defenats’ motion for summary judgment, they argue
Deputy Edwards did not violatdr. Gibbs’ Fourth Amendment rights because he seized Mr.
Gibbs’ gun under the community caratakexception. Mot. at 13They further argue Sergean
Jackson cannot be liable under 42 G@.$ 1983 for supervisory liabilityld. at 17.

The magistrate judge noted defendants’ motion was unopposed. F&R at 1.
Specifically, the magistrate judge found Sergeant Jackson did not implement a constitutio
deficient policy and he couldbt be liable under 81983 for thetions of his superviseekd. at
11. As to Deputy Edwards, the magistrate pidgjected the argument that seizing Mr. Gibbs

gun was justified under the commityncaretaking exception to ¢hFourth Amendment warrant

2 The magistrate judge also construed Gibbs’ complaint to make a claim against
Deputy Edwards for making a false report. F&R.@t However, the court does not agree wit
this reading; Mr. Gibbs’ complaint alleges Deptidwards’s decision toharge Mr. Gibbs’ with

ge

—

nally

=

felony possession of a firearm was based not on any report Deputy Edwards made, but on an

official police record indicatingylr. Gibbs was aa@nvicted felon.ld. The police record was
ultimately found to be erroneous becatisefelony charge had been reduc&deid. Mr. Gibbs

does not allege, however, that Deputy Edwards knew the report was erroneous when he decide

to charge Mr. Gibbs, or that ls¢herwise made a false repofiee generally Compl. Further, the
record shows, and Mr. Gibbs does not dispiliat aside from seizing the shotgun, Deputy
Edwards had no other role in subsequeateedings against MGibbs. F&R at 6.
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requirement.ld. at 12. After reviewinghieldsv. Tracy, 2005 WL 1490300 *5 (E.D. Cal. 2009
the only in-circuit case defendants cited in suppbtheir community caataking defense, the

magistrate judge concluded,

Shields is unpersuasive. In that egsthe community caretaker
exception was discussed in the context of the plaintiff's claim that
she had been improperly stopped and detained by the police, not
that her property had been improgeskized as is plaintiff's claim

in this case. Additionall unlike the plaintiff inShields, plaintiff in

this case was not being detained, held in custody, or placed under
arrest at the time defendant Edwards seized the shotgun.
Defendants have not cited anynii Circuit authority supporting

the proposition that a community caretaker exception applies to
seizures of property occurring undbe circumstances presented in
this case.

ld. The magistrate judge also noted searcimeker the communityaretaking exception are

generally limited to vehicles, and that no Nifincuit case has held the community caretakin

exception applies to facts analogous to thoddrofGibbs’ case, which included a search of M.

Gibbs’ person and not his vehiclid. at 13. In the absence Minth Circuit case law, the
magistrate judge held Deputy Edwards was ewtitb qualified immunity because it was not
“clearly established” the community caretaking exmepdid not apply to théacts of this case.
ld. The magistrate judge granted sumynjadgment as to Deputy Edwardil.

Mr. Gibbs makes three objections to thagistrate judge’s conclusions: (1) the
magistrate judge should not have concludddri#ants’ motion was unopposed, and in any e
Mr. Gibbs requests a continuance becausgdsincarcerated on Septber 11, 2015; (2) the
magistrate judge’s conclusion as to Sergeantsieacls erroneous; and) (e conclusion as to
Deputy Edwards is erroneouSee generally Objections. Additionally, Mr. Gibbs requests lea
to join the County of Shasta atitke District Attorney of Shasts defendants to this action.
Id. at 1.

In response, defendants contend: (1)niagistrate judge rightly concluded the
motion was unopposed, for Mr. Gibbs’ Sepbem11, 2015 incarceration had no bearing on

Mr. Gibbs’ ability to oppose defendants’ matibled on August 5, 2015, and Mr. Gibbs’ reque

for continuance is untimely; (MIr. Gibbs has not adequatelyasvn how the magistrate judge’s

findings are erroneous as tor§eant Jackson; and (3) Mr. Giblhas not adequately shown hov
3
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the magistrate judge’s findings agoneous as to Deputy Edward@e generally Response,
ECF No. 56. As to Mr. Gibbsequested leave to amend, defartdaontend the request shoul
be rejected as untimelyd. at 2.

I. STANDARD OF REVIEW

On a review of a magistrate judgéisdings and recommendations, this court
undertakes a “de novo determination of those poridrise report or specified proposed findir
or recommendations to which elotion is made.” 28 U.S.C. 8 636(b)(1). As this language
makes clear, the court need not “review, de nbudjngs and recommendatis that the parties
themselves accept as correcthhited States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 20¢

(en banc). When reviewing the findings ardommendations, the court presumes any findin

of fact not objected to are corre@ee Orand v. United Sates, 602 F.2d 207, 208 (9th Cir. 1979).

The court “may accept, reject, or modify, ihele or in part, the findings and recommendatiof
made by the magistrate judge.” 28 U.S.C. § 636(b)(2).
1. DISCUSSION

As a preliminary matter, the court notes hertparty has alerted the court to err
in the magistrate judge’s factual findings. eTd¢ourt therefore adopts the findings in fudlrand,
602 F.2d at 208.

A. Obijection to Magistrate JudgdaFinding of Non-Opposition

Mr. Gibbs objects to the magistratelge’s finding that defendants’ motion for

summary judgment was unopposed, and requesiatamuance of the hearing date on this

motion. See Objections at 1. Mr. Gibbs contends bdigection and request jigstified because of

his incarceration in the Shastaunty jail since September 11, 2018. Defendants argue
Mr. Gibbs’ incarceration is irtevant, because his opposition was due before his arrest. Res
to Objections, ECF No. 56 at 2. While dadiants do not specify which date Mr. Gibbs’
opposition was due, the court notes Mr. Gilggosition was due by August 26 for the hearir
on defendants’ motion for summary judgremhich was set for September See E.D. Cal.

L.R. 230 (opposition to motion dueudrteen days before hearingge also ECF No. 30 (setting

law and motion hearing date for September 9, 2015).
4
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The court agrees with defendants amcluding Mr. Gibbs’ icarceration is not
relevant to determining whether the magits judge rightly concluded the motion was

unopposed. First, defendants’ motion for summary judgment was filed on August 5, 2016

over

one month before Mr. Gibbs was incarcerateddifionally, Mr. Gibbs was served at the address

on file on August 5, the same day defendants’ maotias filed with this court. ECF No. 35. To

the extent Mr. Gibbs changed his address areptd residency, he was under a continuing duty to

notify the Clerk and all other pa&st of this change. E.D. Cal. L.R. 182(f). Because Mr. Gibhs

did not formally file his change of adghs until February 29, 2016, ECF No. 50, service of
documents at the prior address was deemed effective. E.D. Cal. L.R. 128{®over, as noted
above, Mr. Gibbs’ opposition to defendantsdtion was due by August 26, 2015, allowing him
to respond to defendants’ motion for summadgment over two weeks before he was
incarcerated.

Requests for continuances of hearing slateist be made at least seven days

before the scheduled hearing date. E.D. C&. R30(f). As noted above, the hearing date fo

-

defendants’ motion for summamydgment was set before the nsdrate judge for September 9

2015, two days before Mr. Gibs’ custodial arrestSee ECF No. 30. Mr. Gibbs did not requestja

continuance of the hearingtdauntil February 29, 2016, long after the date had passedCF

No. 50. Mr. Gibbs’ request for continuance is untimely and the motion is deemed unopposed.

Nonetheless, out of an abundance of cautianctiurt considers the merits to Mr. Gibbs’
remaining objections, as discussed below.

B. Obijection to Recommendatidg®egarding Sergeant Jackson

The magistrate judge determined Sergdankson could not be held liable unde
§ 1983 for the actions of his supervisees, andusecthere was no showing that he implement
a constitutionally deficient policy. F&R at 124r. Gibbs objects tthese findings, contending
the claim against Sergeant Jsgk is based on “his own conduand not simply as Deputy
Edwards’ supervisorObjections at 3.

In support of his argument, Mr. Gibbstegates the allegations made in his

complaint, asserting Sergeant Jackson wasnuely to him and refused to investigate Deputy
5
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Edwards’ actions. Mr. Gibbs hast presented any additionalegations, facts, or evidence
supporting a colorable claim based on supervisobjliiya against Sergeardackson. After an
independent review, the courtfioer concludes nothing show®grgeant Jackson individually
engaged in any constitutional violation. The rsagite judge’s recommerntitans as to Sergeant
Jackson are adopted in full.

C. Obijection to RecommendatioRegarding Deputy Edwards

The magistrate judge determined Deputy Edwards did not adequately contend the
community caretaker exception to the Fourtheliaiment warrant requirement excused seizing
Mr. Gibbs’ gun without a warrant because aescited to discussed searches under the
community caretaker exception to vehicles, andahts in Mr. Gibbs’ cassvolved a search of
his person. F&R at 13. Nonetheless, the stagfie judge determined Deputy Edwards was
entitled to qualified immunity because the apaiion of the community caretaking exception to

the facts of this case was not “clearly estabtista the time of Deputy Edwards’ seizurel.

=

Mr. Gibbs objects, contending DeguEdwards’ seizure violatededrly established law of whic
a reasonable person would have baware. Objections at 2.

A government official such as Deputy Edwards may be entitled to qualified
immunity insofar as his conduct does not violalearly established statutory or constitutional
rights of which a reasonable person would have knowarlow v. Fitzgerald, 457 U.S. 800,

818 (1982). The qualified immunitgst is two-fold. Under thiérst prong, the court considers

D
o

whether the facts, taken in thghi most favorable to plaintiffhow defendant’s conduct violat;
a constitutional rightSaucier v. Katz, 533 U.S. 194, 201 (2001). Under the second prong, the
court determines whether the constitutional right was “clearly establisRedr’son v. Callahan,

555 U.S. 223, 232 (2009). In determining whetheorastitutional or statoty right was “clearly
established,” the touchstone question is whethgoitld be clear to a reasonable officer that his
conduct was unlawful in the situation he confrontitleller v. Auker, 576 F.3d 979, 993 (9th
Cir. 2009) ( “[T]he . . . question ithis case is, was the law suchttit should have been clear tp
[the officer] that he was requireal the situation he confronted give pre-deprivation and post-

deprivation notice to an absdather.”). Courts in their@aind discretion caaddress the two
6
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prongs in any orderPearson, 555 U.S. at 236. If the courbrcludes defendants are entitled t
gualified immunity, it need notonisider whether defendants \atdd the right in the first
instance.Seeid. at 244 (holding defendantfiwers are entitled to qliied immunity without
revolving constitutional issue).

In their motion for summary judgment, defendants sought to establish the
community caretaking exceptigustified seizingMr. Gibbs’ shotgun. Mot. at 18. The
magistrate judge concluded this novel defense was meritless, for it had no support in case
F&R at 12. Nonetheless, the magistrate judgtedtthe absence of aaythority supporting the
application of the community oetaker exception to the facts meant Deputy Edwards did not
violate “clearly established . . . constitutional rights of which a reasonable person would h3g
known.” F&R at 13 (citingPearson, 555 U.S. at 231). This statement does not accurately re
the required qualified immunity atysis; the invention of a méess exception does not entitle
defendant to qualified immunityOfficer Edwards is not entitle qualified immunity based on
this reasoning.

The qualified immunity question, howeveiges not ask whether it would be cle
to an officer that a specific defense woulstify his conduct, but wéther “his conduct was
unlawful in the situatin he confronted.Brittain v. Hansen, 451 F.3d 982, 988 (9th Cir. 2006),
The answer to this question entit@sputy Edwards to qualified immunity.

Because the court finds no Supreme Cptetedent clearly on point, it looks to
the Ninth Circuit for application of “clearly established lav&&e Pearson, 555 U.S. at 244-45
(looking to circuit court decisions to inforits qualified immunity analysis). ldnited Satesv.
Orman, the Court of Appeals for the Ninth Circtiéld no Fourth Amendment violation occurr
when, following a consensual encounter, Hiter seized a person’s weapon upon reasonabls
suspicion that the person was armed and wheredizure was effected for safety purposes. ¢
F. 3d 1170, 1175-77 (9th Cir. 2007). Onman, the officer asked for and received consent to

approach the plaintiff aftehearing he had brougatgun into a shopping malld. at 1176. The

officer’'s reasonable suspicion ragecertainty after the plaifiticonfirmed he was carrying a gun.

Id. Because the officer’'s eventualrieval of the gun was designedpimtect the officer’s safety
7
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and the safety of shoppers, the Ninth Circuit hedddfficer’s “seizure . .was not contrary to the
Fourth Amendment.”d. at 1177.

Here, the undisputed material fad®® Deputy Edwards’ encounter with Mr.
Gibbs was consensual. Deputy Edwards encoeahtelr. Gibbs in response to a request to
transport Mr. Gibbs to Motel 6. F&R at 2. &hndisputed facts show at the time of the
encounter, upon seeing Mr. Gibbs with a shotgnd three dogs, Deputy Edwards had safety
concerns about Mr. Gibb&ho appeared unstabléd. at 6. These facts taken together, when
considered in light o®rman, convince the court Deputy Edwatdeizure was reasonable.
Deputy Edwards is entitled to qualified immunity.

D. Requested Leave for Joinder

Mr. Gibbs requests leave to join Shastafty and the DistricAttorney of Shastg

County, contending when he first filed taetion on December 18, 2013, the County civil cler

A\

erroneously informed him that “entities” couldtie sued. Objections at 1. Notwithstanding
whether Mr. Gibbs properly charadtes the District Attorney of Sista County as an entity, this
argument is not properly before tlusurt, and is hereby disregardesee E.D. Cal. L.R. 302

(c)(21) (Magistrate judges shall perform all actiong/hich all the plainffs or all the defendant

192)

are proceeding im propria persona, including dispositive and non-dispositive motions and
matters).

V. CONCLUSION

The findings and recommendations are AO@GP as clarified here and to the
extent consistent with this order. Sergektkson’s and Deputy Edward’s motion for summary
judgment is GRANTED.

This order resolves ECF No. 30.

IT IS SO ORDERED.

DATED: September 30, 2016.

TATES DISTRICT JUDGE




