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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DEXTER BROWN, No. 2:14-cv-0338 JAM AC P
Plaintiff,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

PURUSHOTTAMA SAGIREDDY, et al.,

Defendants.

Plaintiff is a state prisoner proceeding pewith a civil rights action pursuant to 42
U.S.C. § 1983. Currently before the court asentiff’s first amended complaint (ECF No. 39)
and motion for preliminary injunction orrtgorary restraining order (ECF No. 51).

l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in forma ygeris] claims which are based on indisputab
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meritless legal theories or whose factual coinbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) reeps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitzon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _dl. (alteration in original)
(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Adtudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.” 1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept adhruallegations of tncomplaint in question,

Hospital Bldg. Co. v. Rex Hosp. Trs., 425 U.887740 (1976), as well as construe the plead

in the light most favorable to ¢hplaintiff and resolve all doubts the plaintiff's favor, Jenkins v,
McKeithen, 395 U.S. 411, 421 (1969).

[l. First Amended Complaint

The first amended complaint consists of eleven counts agaisty-five different

defendants. ECF No. 39.
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In Count |, plaintiff alleges that defend&@dgireddy violated hisghts under the Eighth
Amendment when he reduced plaintiffimlysis treatment. Id. at 5-6.

In Count Il, plaintiff alleges that defenals Naseer and Foronda were deliberately
indifferent to his serious medical need when trefuced his food intakey half. 1d. at 7.

In Count I, plaintiff alleges that defendiz Sagireddy and Wrigldeliberately changed
the concentration of hisalysis treatment so that it would reduhis potassium levels to the po
that completing treatment would cause @esihealth problems. Id. at 39-40.

Count IV alleges that defendants HdwAbirimahmud, Mofor, Acuvera, Racacho,
Casino, and Tucker violated his Eighth Amendmaegtits when they attempted to murder him
adding potassium to his food on numés occasions. Id. at 11-12.

Count V alleges that defendants Li, BurckdaChipendo were deliberately indifferent t
his serious medical needs when they refusgudoeide immediate dgnostic blood testing on
plaintiff between June 2014 ahtbvember 2014, Id. at 13.

In Count VI, plaintiff alleges that defendarBeard and Duffy knewhat plaintiff's life
was in danger from prison staff anddd to intervene._Id. at 15-16.

Count VIl is against Doe defendants andgdkethat the unknown defendants are ager
in the Office of Internal Affairs who failed tavestigate any of plaintiff's complaints and

allegations of misconduct. Id. at 17-18.

Count VIII alleges that defendant Beard violapaintiff's rights when he failed to make

the Office of Internal Affairs dds job and investigate plaintiff’allegations._ld. at 19-20.

In Count IX, plaintiff alleges that heotified defendants Mafee, Barton, Eggman, and
Dickinson of the attempts on his life and thattiailed to report his Egations or arrange for
the evidence he had collectedo retrieved. Id. at 21-22.

Count X alleges that defendant Lau delibeyatailed to classify a grievance as a staff
complaint. _1d. at 23.

Finally, in Count Xl plainfif alleges that defendants BdabDuffy, and Malone acted to

keep his claims from being investigated in retaliation for filing civil rights complaints. Id. at

25.

nt

by

O

Its

174

24-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Plaintiff seeks unspecified monetary dajas, injunctive andeclaratory relief,
appointment of counsel, and a recommendation t®#partment of Justice or Federal Bureau
Investigation tonvestigate his claims. Id. at 26.

. Claims for Which a Response Will Be Required

A. Eighth Amendment — Deliberate Indifference to Serious Medical Needs

“[T]o maintain an Eighth Amendment claimd®al on prison medical treatment, an inm
must show ‘deliberate indifference to serionsdical needs.” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demorisigathat ‘failure to treat a prisoner’s conditig
could result in further significant injury or thanecessary and wantoriliction of pain,” and
(2) “the defendant’s responsethe need was deliberately indifferent.” Id. (quoting McGuckir
Smith, 974 F.2d 1050, 1059-60 (9th Cir. 1992) (atatnd internal quotations marks omitted
overruled on other grounds WMKechnologies v. Miller, 104 F.3d 1133 (9th Cir. 1997) (en
banc)).

Deliberate indifference is estahed only where the defendasubjectively “knows of

and disregards aaxcessive risk to inmate health and s#f€” Toguchi v. Chung, 391 F.3d 105!

1057 (9th Cir. 2004) (emphasis added) (qupGibson v. County of Washoe, 290 F.3d 1175,

1187 (9th Cir. 2002)). Deliberate indifference can be established “by showing (a) a purpos
act or failure to respond to a prisoner’s paipossible medical need and (b) harm caused by
indifference.” Jett, 439 F.3d 4096 (citation omitted). A difference of opinion between an
inmate and prison medical personnel—or between medical professiargisrding appropriate
medical diagnosis and treatmemé not enough to establish dilderate indifference claim.

Sanchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989); Toguchi, 391 F.3d at 1058.

1. Countl
In Count | plaintiff alleges that capproximately September 30, 2013, defendant
Sagireddy reduced plaintiff's sath@ed dialysis regimen by six haper week. ECF No. 39 at
Plaintiff alleges that thiseduction was done without medical cause, without conducting the

proper diagnostic testing and monitoring te@e that the reducin was safe, and with
4
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knowledge that plaintiffvas not receiving a potassium restricted tiéd. at 5-6. Plaintiff
further alleges that Sagireddy knew of andetisrded the recommendatioha specialist that
plaintiff receive five to six days of dialysis@&aweek to mitigate the effects of Kyrle dis€zmed
instead reduced plaintiff's weekdtjialysis treatment from foutays a week to three, causing
plaintiff to suffer from the effects of the diseadd. at 6. Plaintiff'sclaims against defendant
Sagireddy in Count | are sufficieto state a claim for violatioof his Eighth Amendment rights
and a response will be required.

2. Countll

In Count I, plaintiff alleges that bhe@een October 2013 and December 2013, defendants

Naseer and Foronda reduced his food intakiedhyby discontinuing thautritional supplements
that he was receiving three times a day to mairgdiralthy weight. Icat 7. He alleges that

defendants knew that he required the supplememsder to prevent malnutrition and weight

loss because he was unable to eat a substanti@mof his regular meals due to his belief that

the food was being tampered with. Id. at 7-8. alld® alleges that defendants continued to de

the supplements even after hgae to show signs of physicaldliee. Id. at 8. Plaintiff's

allegations are sufficient to supparclaim that defendants Nasesd Foronda were aware that

plaintiff required the nutritioasupplements in order to gadequate nutrition and that
discontinuing them would adversely affect pt#f's health. Defendants will therefore be
required to respond to Count Il.

3. Count Il

In Count I, plaintiff alleges that o®ctober 10, 2014, defendants Sagireddy and Wri

1 In Count I, plaintiff spedically alleges that medicaha prison personnel were adding
potassium to his dialysis treatments and foddREo. 39 at 6), but as set forth in Section

IV.A.1, plaintiff's conclusory allegi#ons that he is being poisoned fa state a claim. Howevef

in Count V he alleges that he sveeceiving a regular dieather than a potassn restricted renal
diet. Id. at 14.

2 Although plaintiff mentions KyH disease later in the sectitwe, does not specifically identify
it as the disease diagnosed by the specialittermamended complaint. ECF No. 39 at 6.
However, a medical record submitted with plaintiff's motion for preliminary injunction show
that the specialist referred to in the amendedpaint diagnosed plairitiwith Kyrle disease ang
recommended dialysis five to six days a week. ECF No. 51 at 19-20.
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deliberately modified his dialystseatment without any valid medical reason and for the exp
purpose of harming plaintiff. _Id. at 9. Spemally he alleges tha®agireddy ordered the
concentration of plaintiff's digkis solution reduced, knowing thatvould induce cardiac arres
and death if treatment was fully completed 8vidight carried out théreatment despite knowing
the effect it would have if plaiifit completed his treatment. ldt 9-10. At the pleading stage,
the allegations are sufficient state a claim and defenda®agireddy and Wright shall be
required to respond to Count III.
4. CountV

In Count V, plaintiff alleges that defendahisBurck, and Chipendo failed to order “stg
blood testing of his potassium levels between June 2014 and November 2014 after he cor
of symptoms indicating that lveas suffering from a potassium intlace. _Id. at 13. Defendant
allegedly knew that he had been diagnosed ernith stage renal disease and that a potassium
imbalance therefore posed a sigrafit threat to his health. IdRlaintiff further alleges that
defendants knew that he was rea@gva regular diet instead ofpatassium restricted renal diet,
putting him at risk for suffering a potassium imbakanId. at 14. Liberatlconstrued, plaintiff
has stated a claim for deliberate indifferebased on defendants’ alled failure to order
appropriate blood tests. Def#ants Li, Burck, and Chipendo will be required to respond to
Count V.

V. Failure to State a Claim

A. Eighth Amendment — Failure to Protect

“The Constitution does not mandate contdible prisons, but neither does it permit

inhumane ones.” Farmer v. Brennan, 511 8Z%, 832 (1994) (interhguotation marks and

citation omitted). “[A] prison official volates the Eighth Amendment only when two
requirements are met. First, the deprivatidegad must be, objectiwelsufficiently serious, a
prison official’s act or omission must resulttire denial of the minimal civilized measure of
life’'s necessities.”_ld. at 834nternal quotation marks and citats omitted). Second, the prist

official must subjectively hava sufficiently culpable statof mind, “one of deliberate

indifference to inmate health or safety.” Id. (internal quotation marks and citations omitted).
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official is not liable under # Eighth Amendment unless fieows of and disregards an
excessive risk to inmate health or safety; thieial must both be aware of facts from which th
inference could be drawn thatabstantial risk of serious harmists, and he must also draw th
inference.” Id. at 837. Then he sidail to take reasonable meassito abate theubstantial risk|
of serious harm._ld. at 847. Mere negligeilufe to protect an inmate from harm is not
actionable under § 1983. Id. at 835.
1. Count IV

Plaintiff alleges that defendants Hdlyébirimahmud, Mofor, Doe #4, Acuvera,
Racacho, Casino, and Tucker deliberately treechurder him by poisoning his food with
potassium, which they knew would kill him because he had been diagnosed with kidney fa

ECF No. 39 at 11-12. Plaintiffassertions that defendants wateempting to murder him are

[1°)

e

ilure.

unsupported by any factual allegations, such fasnmation regarding how he knew he was being

poisoned and that defendants were the ones tamgpeith his food. His conclusory allegations
are insufficient to state a claim and shouldisenissed. Furthermore, the claim should be
dismissed without leave to amend because whidedurt does recognize that it may be possi
for plaintiff to allege facts suffient to state a claim, neithesetlslaim nor the parties are propel
joined.

The Federal Rules of Civil Procedure allow ptdf to join multiple claims if they are all
against a single defendant, Fed. R. Civ. P. 18&f& multiple defendants if the claims against
them arise from the same transaction, occurresrcggries of transaons or occurrences and
there is a question of law acadt common to all defendants,d=&®. Civ. P. 20(a)(2). While
plaintiff's claims in Counts I, Il, Ill, and \arise out of his medical treatment for his kidney
disease, Count IV is unrelated to plaintifftedical treatment and does not involve any of the
defendants in Counts I, Il, Ill, and V. Atugh the conduct alleged in Count IV would impact
plaintiff's health, it is unrelatkto the medical care he receivaadd involves different questions
of law and fact. If plaintiff wishes to pursue klaims in Count IV, he will need to do so in a
separate action.
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2. Counts VI and VIII

There can be no liability under 42 U.S.CL$83 unless there is some affirmative link o

connection between a defendant’s actions aadtimed deprivation. Rizzo v. Goode, 423 U.

362, 371, 376 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980). “Vague and

conclusory allegations of officiglarticipation in civil rights violaons are not sufficient.”_Ivey V.

Board of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

Additionally, “[tlhereis no respondeat superior liabilitjmder section 1983.” Taylor v
List, 880 F.2d 1040, 1045 (9th Cir. 1989). “A defemdaay be held liable as a supervisor un
§ 1983 ‘if there exists either (1) his or her p&a involvement in the constitutional deprivatio
or (2) a sufficient causabanection between the supenii's wrongful conduct and the
constitutional violation.” _Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2011) (quoting Hans
Black, 885 F.2d 642, 646 (9th Cir. 1989)). A swmor may be liable for the constitutional
violations of his subordinateshe “knew of the violations andifed to act to prevent them.”
Taylor, 880 F.2d at 1045. Finallgupervisory liability may alsexist without any personal
participation if the official implemented “a policy so deficient that the policy itself is a
repudiation of the constitutionabhts and is the moving force thfe constitutional violation.”

Redman v. County of San Diego, 942 F.2d 1435, 1946Cir. 1991) (cithons and quotations

marks omitted), abrogated on other groubgl§&armer v. Brennan, 511 U.S. 825 (1970).

In Count VI, plaintiff alleges that defenaks Beard and Duffy failed to respond to his
reports that prison personneldhattempted to murder him atitht their failure to respond
encouraged continued attempts to murder HE@.F No. 39 at 15-16. Count VIl alleges that
defendant Beard failed to respond to plaintiffpads that the CDCR’s Offe of Internal Affairs
was obstructing justice by refusing to investigateollect evidence of plaintiff's claims that
prison personnel were trying tourder him._ld. at 19-20.

Plaintiff's claims against 8ard and Duffy are similar to the claims he made against
Governor Brown in the original complaint (EG. 1 at 6), which werdismissed because they
lacked any specific allegations showing thab\Bn had a direct or causal connection to the

alleged constitutional violations (ECF No. 10 at ®Jaintiff's claims against Beard and Duffy
8
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are equally conclusory and nonesgfic. ECF No. 39 at 15-16, 19-20. Plaintiff does not allege

that Beard or Duffy took part in the attemptsnarder him or were aware of the attempts and

failed to stop them. _Id. He alleges that they failed to order an investigation of his claims gnd his

allegations that no action was taken are basetl/smedefendants’ failure to send him a respgnse

or send investigators to collect his evidentte. He provides no information regarding the
approximate dates he sent the complaints, homyroamplaints he sent, whether the complaints
contained more than conclusoryeglations that staff watrying to murder him, or what kind of
evidence he wanted defendanteddiect. Id. Plainff also fails to allge facts that would
indicate there was a policy or practice gfioring inmate allegations of wrongdoing. Id.

Plaintiff's conclusory allegadins are insufficient to stateckim for relief and should be

dismissed. Furthermore, based on plaintiff’'s claims in Counts VII and IX, the claims in Colnts

VI and VIl are related to the claims in Count iNat prison personnel were trying to poison him.

Counts VI and VIII should therefore be dismidsethout leave to amend because they are not

properly joined with Counts I, II, Ill, and V.
3. Counts VIl and IX

In Count VII, plaintiff alleges that Doe deféants 1-3, who are invegators in the Office

—

of Internal Affairs, failed to investigate his ajitions that prison persorinveere trying to murde
him by poisoning his food. ECF No. 39 at 17-I8unt IX alleges tht defendants Malone,
Barton, Eggman, and Dickinson failed to inwgate his claims that prison personnel were
attempting to murder him by poisoning his foodldhat internal affairs was refusing to
investigate._ld. at 21-22. Bendant Barton is identified as the California Inspector General,
defendant Malone is identified as the ombudsmvéhin CDCR, and defendants Dickinson and
Eggman are identified as members of the California State Assembly. Id. at 4.

The courts have not recognized “inadequmestigation as sufficient to state a civil
rights claim unless there was another recogphiconstitutional right involved.” Gomez v.
Whitney, 757 F.2d 1005, 1006 (1985). As set fobbve in Section 1V.A.1plaintiff's claims
that prison personnel were trying to poison hieiasufficient to state a claim. Absent an

underlying violation of a constitutnal right, plaintiff's allegabns that defendants failed to
9
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investigate fail to state a claim. Moreover, def@nts appear to be named solely due to their
positions, and beyond plaintiff's contentions thdedéants did not collect the evidence that he
had gathered, there are no factsupport the allegation that an irsigation did not in fact take

place. ECF No. 39 at 17-18, 21-22. Because Couhtsnid 1X fail to state a claim, they shoul

@8

be dismissed. The claims should further be dised without leave to amend because they are
improperly joined to Counts I, II, 1ll, and V.
4. Count X
“[llnmates lack a separate constitutional entitlement to a specific prison grievance

procedure.”_Ramirez v. Galaza, 334 F.3d 850, (8@ Cir. 2003) (citing Mann v. Adams, 855

F.2d 639, 640 (9th Cir. 1988) (“There is no tegate claim of entitlement to a grievance

procedure.”)). Accordingly, the prison grience procedure does not confer any substantive
constitutional rights upon inmates and actionseiiewing and denying mate appeals generally
do not serve as a basis for liability under s8cti983._Id. Put another way, prison officials ane
not required under federal law to process inngaievances in a specific way or to respond to

them in a favorable manner. The Seventh Circuit has observed:

Only persons who cause or participate in the violations are
responsible. Ruling against prisoner on an administrative
complaint does not cause or cobtiie to the viation. A guard
who stands and watches whignother guard beats a prisoner
violates the Constitution; a guard who rejects an administrative
complaint about a completed act of misconduct does not.

George v. Smith, 507 F.3d 605, 609-10 (7th Cir. 2@0itations omitted). However, because
prison administrators cannot willfully turnbdind eye to constitutional violations being
committed by subordinates, an individual who dealeshmate appeal and who had the authgrity
and opportunity to prevent an ongoing constitwtionolation could potentially be subject to
liability if the individud knew about an existing or impendinglation and failed to prevent it.
Jett, 439 F.3d at 1098.

Plaintiff's alleges that defelant Lau deliberately procesiskis staff complaint against
defendant Sagireddy as a regularesdpn order to prevent an investigation into the crimes that
had been committed against him. ECF No. 39 at 23. Rejection of a complaint that alleges

10
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completed acts of misconduct does not state a clainelief. Moreover, plaintiff does not alleg

e

that his complaint was rejected, only that it wascpssed as a regular appeal rather than a staff

complaint. _Id. As such, defendant Sagiredégsons would have still been subject to review.
Cal. Code Regs. tit. 15, § 3084.1. Because onh#tere of the claim, it does not appear that
plaintiff would be able to state a cognizablaii against defendant Lau even if he were given
leave to amend and Count X should theretoe dismissed witholgave to amend.

5. Count XI

Plaintiff alleges that prisorfftcials are preventing inmate allegations of criminal conduct

from being investigated and thd¢fendants Beard, Duffy, and Malke had a duty to intervene.
ECF No. 39 at 24. He further alleges that theydatrekeep his claims that he is being poison
from being investigated in rdtation for filing this case. d. at 25. The complaint does not

contain any specific factuallegations regarding how prisaifficials that have barred

investigation of inmate complaints and the claagsainst defendants appear to be based solely on

their positions as supervisors. There is m@tbeyond plaintiff’'s conclory allegations that

would support a claim that defendants are eigi@esonally blocking inv&igations or have

created a policy or practice of non-investigati@laims based solely on a defendant’s position

as a supervisor do not state a claim under 8 13&8lor, 880 F.2d at 1045. Even if plaintiff
were able to amend Count Xl to state a clairshould be dismissed without leave to amend
because it is not properly joinadth Counts I, Il, Ill, and V.

6. Defendant Erilim

Plaintiff identifies Matthew Erilim as a defendant in this action (ECF No. 39 at 2, 4),
does not make any allegations against him (i8-25). Defendant Erilim should therefore be
dismissed from this action.

B. No Leave to Amend

If the Court finds that a complaint shoulddiemissed for failure to state a claim, the

Court has discretion to dismiss with or aut leave to amend. Lopez v. Smith, 203 F.3d 112

1126-30 (9th Cir. 2000) (en banc). Leave to anshalld be granted if @ppears possible that

the defects in the complaint could be correctede@afly if a plaintiff ispro se._Id. at 1130-31;
11
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see also Cato v. United States, 70 F.3d 1103, 110&€{Rth995) (“A pro sditigant must be

given leave to amend his or her complaing aome notice of its deficiencies, unless it is
absolutely clear that the deficiencies of thenptaint could not be cured by amendment.”) (citi

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 198’ Hhwever, if, after carfel consideration, it

is clear that a complaint cannot be cured by amemt, the Court may siniss without leave to
amend._Cato, 70 F.3d at 1005-06.

The undersigned finds that, as set forth abpeetions of plaintiff’s first amended
complaint fail to state a claim upon which reliefyrige granted. Moreoveas set forth in the
sections addressing Counts 1V, WII, VIII, IX, and XI, even if plaintiff were able to amend
these counts to state cognizable claims, theyat properly joined with Counts I, Il, Ill, and V
because they do not involve the same defendarnsg from the same transaction, occurrence
series of transactions or occurrences, or shgteestion of law or fact common to all defendar
Count X should be dismissed because the naftuilee claim makes amendment futile. “A

district court may deny leave to amend wihaemendment would be futile.” Hartmann v. CDCH

707 F.3d 1114, 1130 (9th Cir. 2013).

The undersigned therefore recommends disimg the claims outlined above in Section

IV.A without leave to amend. While leave to amend “shall be freely given when justice so
requires,” it appears that amendment here wowddltré inappropriately joined claims or be
futile.

V. Motion for Temporary Restrainin@rder or Preliminary Injunction

Also before the court is plaiiff's motion for a temporary restraining order or preliming
injunction. ECF No. 51. A tempary restraining order is an eaordinary measure of relief tha
a federal court may impose without notice todldgerse party if, in an affidavit or verified
complaint, the movant “clearly show[s] that imahiete and irreparablejury, loss, or damage
will result to the movant before the adverseyaan be heard in opposition.” Fed. R. Civ. P.
65(b)(1)(A). The purpose issuing a temporary restrainingder is to preserve the status quo
pending a fuller hearing and the stard for issuing a temporarysteaining order is essentially

the same as that for issuing a preliminarymation. _Stuhlbarg Int'l Sales Co. v. John D. Brus
12
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& Co., 240 F.3d 832, 839 n.7 (9th Cir. 2001) (statirag the analysis for temporary restraining
orders and preliminary injunctions is “substantiadlgntical”). In this instance, the court order
defendant Sagireddy to respond to the motion (EGF55), meaning that the adverse party h:
been given an opportunity to be heard. Tinepterary restraining ordgportion of the motion
should therefore be denied. The motion for teraporestraining order should also be denied
the same reasons as the motion foriprelry injunction, set forth below.
In order to prevail on a motion for pmeinary injunction, the moving party must

demonstrate that (1) it is likely to succeed on thetm&?2) it is likely to suffer irreparable harn
in the absence of preliminary relief; (3) the bakwof equities tips instfavor; and (4) that the

relief sought is in the publiaterest. _Winter v. Natural ReBef. Council, Inc., 555 U.S. 7, 20

(2008). The Ninth Circuit has hetdat injunctive relief mayssue, even if the moving party

cannot show a likelihood of success on the mefitserious questions going to the merits’ an

a balance of hardships that tgisarply towards the plaintiff casupport issuance of a preliminary

injunction, so long as the plaintiff also shows ttegre is a likelihood afreparable injury and

that the injunction is in the plib interest.” Alliance for th&Vild Rockies v. Cottrell, 632 F.3d
1127, 1135 (9th Cir. 2011). Under either formwatof the principles, preliminary injunctive

relief should be denied if the probability iccess on the merits is low. Johnson v. Californi

State Bd. of Accountancy, 72 F.3d 1427, 1430 (®th1995) (“[E]ven if the balance of

hardships tips decidedly in favor of the mayiparty, it must be shown as an irreducible

minimum that there is a fair chance of succesthemerits.”” (quoting Martin v. Int’l Olympic

Comm., 740 F.2d 670, 675 (9th Cir. 1984))).
Because the function of a piralnary injunction is to preserve the status quo pending

determination on the merits, Chalk v. Unitedt8$ Dist. Court, 840 F.2d 701, 704 (9th Cir.

1988), there is heightened scrutiny where the movant seeks to alter rather than maintain t

quo, Dahl v. HEM Pharm. Corp., 7 F.3d 1399, 1403 (8th1993) (holding that mandatory, as

opposed to prohibitory, injunctiorge “subject to a heightenedsiiny and should not be issue
unless the facts and law clearly®a the moving party”). Platiff seeks preliminary injunctive

relief in the form of increasd dialysis treatments.
13
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Plaintiff currently receives digsis three days a week and seé&kincrease his treatments
to four to six, four-and-a-half hosessions per week. ECF No. 52&. He alleges that he is
suffering irreparable harm due to the currenthdequate dialysis trement he is receiving,
which he alleges is in direcboflict with an outside specialistrecommendation. Id. at 6-7.

Defendant Sagireddy opposeaiptiff’s motion on the groundshat it is not supported by
competent evidence, plaintiff's alleged irrepaeaibjury is speculative, and plaintiff's current
treatment is adequate to treat bondition. ECF No. 56 at 3-4.

In order to prevail on a motion for preliminanjunction, plaintiff mustshow that he is
likely to succeed on the merits or that theresamous questions going to the merits. This case
involves a claim of deliberate irftkrence, and in order to succemthis claim, plaintiff will
need to establish that defenti&agireddy was deliberately ifféirent to his serious medical
need. Jett, 439 F.3d at 1096. A difference ohiopi between plaintiff and defendant — or even
between defendant and another medical profeskioregarding the appropriate treatment for
plaintiff is not enough to estash a deliberate indifference aai Sanchez, 891 F.2d at 242,
Toquchi, 391 F.3d at 1058. To establish a diffeeeof opinion rises to the level of deliberate
indifference, “plaintiff must showhat the course of treatmehe doctors chose was medically

unacceptable under the circumstances.” Jacks®icintosh, 90 F.3d 330, 332 (9th Cir. 1996).

Although plaintiff argues tha&agireddy’s 2013 decision to remuhis dialysis treatments

to three days a week, and the continuation isftieatment are medically unacceptable, he ha

[

offered nothing to establish that he is quatifte offer an opinion on the suitability of his
treatment plan. Plaintiff’'s disagreement with tlerse of treatment and belief that it is harmful
is insufficient to establish that the decision wasdically unacceptable. Plaintiff's claim that
defendant Sagireddy went against the treatiplam established by his previous doctors and
recommended by a specialist also fails to distalthat Sagireddy’s current treatment plan is
medically unacceptable. First, plaintiff's alléigas show only that defendant Sagireddy had p
difference of opinion with other healthcare prov&las to the appropt@afrequency and length

of plaintiff's dialysis treatments. This does mstablish that Sagireddyactions were medically

unacceptable. Sanchez, 891 F.2d at 242. Awidilly, according to plaintiff's documentation,
14
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the specialist who made the recommendatiomliflysis six days a aek appears to be a

dermatologist, not a nephrologléte defendant Sagireddy, atite recommendation was made|in
2012. ECF No. 51 at 19. Itis ndear that the spedist would be qualified to evaluate the
appropriateness of plaintiffdialysis treatment or thatrecommendation from 2012 is still
relevant to plaintiff's current condition and treatment.

In response to defendant Sagireddy’s assethat plaintiff's dalysis schedule is
adequate for his current needs (ECF No. 35H0, 11 3, 5, 9) plaintiff argues that there is
substantial evidence that he is suffering irrepa&ralalrm due to inadequate dialysis, but that hjs

records were confiscated by correctional st&l€CF No. 66 at 4, 8. However, plaintiff offers nc

A4

specifics as to what was cordaéed beyond the description of thecuments as medical records.

[

Id. Plaintiff also argues that lean prove that his treatment isdequate if he is given access {o
his medical records and can obtan objective review of hisondition (id. at 12), but given
defendant Sagireddy’s sworn statement that fifesnmost recent lab results show his current
treatment is adequalét appears that plaintiff's claim thae can prove inadequacy is based
solely on speculation and what he believes an independent review will uncover. As for plaintiff's
allegations that medical staff are falsifying his tasults to show that his current treatment is
sufficient, even if this is true, he offers avidence that defendant@@eeddy is aware of the
falsified results and is relying on them desgitewing they are not accate. ECF No. 66 at 33
55.

Plaintiff's allegations currently amount to nwre than a differenaaf opinion as to his
proper treatment, which does not state a coglezshim. Sanchez, 891 F.2d at 242; Toguchi
391 F.3d at 1058. As a result, he has not establibla¢the is likely to stceed on the merits or
1

% The court notes that defendant Sagireddy has not produced copies of any of the medical recol
that he relied on in making his declaration. ECF No. 56. However, he declares under penalty o
perjury that the contents of hie@aration are true and correct. the extent plaintiff also makes
declarations and provides medicatords related to his lab resulisey are not relevant to his
current condition as they all deaith results obtained in 2014 earlier. ECF No. 66 at 27, 33-
55.

15
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that there are serious questions going to the nferits.

For the same reasons plaintiff has not shownttbas likely to prevail on the merits or
that there are serious questions going to the meftéstiff's allegations rgarding the harm he i
suffering are also insufficient to show that hdl waffer irreparable injury in the absence of an
injunction. Plaintiff's allegabns are largely based on speculation, which is insufficient to

demonstrate a risk of immediate and irreparaijley. Caribbean Marine Services Co., Inc. v

Baldrige, 844 F.2d 668, 674 (9th Cir. 1988) (“Spetiwdainjury does not constitute irreparable

injury sufficient to warrant granting a prelimiyanjunction.”) (quoting Gtiie’s Bookstore, Inc.

v. Superior Court, 739 F.2d 466, 472 (9th Cir. 198#4)though plaintiff claims to have evidend

of the injury he is suffering or will suffer, he fails to provide any.

Finally, the court does not fintlappropriate to issue injunctive relief in the form of
increased dialysis when plaintdbes not dispute that he freqtlgrieaves his dialysis sessions
early and refuses blood draws necessary tatordms condition and his declarations and
attachments confirm that he has engaged irktht of behavior in the past. ECF No. 66 at 39
41, 57-63.

For the reasons set forth above, plairgiffiotion for preliminary injunction should be
denied.

VI. Request for Appointment of Counsel

In his reply in support of his motion fot@mporary restraining order or preliminary
injunction, plaintiff also asks theourt to appoint counsel and expert witness. ECF No. 66 at
21.

Federal Rule of Evidence 706 authorizes the mypp@nt of a neutral gert witness, with
expenses shared by the parties. The appointofiem independent expesitness pursuant to

Rule 706 is within the court’s sitretion, Walker v. American Hon&hield Long Term Disability

* Plaintiff has also indicated in the fimmended complaint that he did not exhaust his
administrative remedies because they were unavailable to him. ECF No. 39 at5, 7,9, 13
also calls plaintiff's chances of success amitierits into questiobecause defendants may
challenge the claimed unavailability.

16
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Plan, 180 F.3d 1065, 1071 (9th Cir. 1999), and maypbeoariate when “scientific, technical, g
other specialized knowledge wikksist the trier-of-fact to und&and the evidence or decide a

fact in issue,” Ledford v. Sullivan, 105 F.3d 38%8-59 (7th Cir. 1997). However, the statute

authorizing plaintiff's in formgauperis status does not autherihe expendituref public funds

for expert witnesses. See 28 U.S.C. § 19Hstder v. Odel, 890 F.2d 210, 211-12 (9th Cir.

1989) (per curiam) (expenditure pdiblic funds on behalf of indigehtigant is proper only wher
authorized by Congress); Boring v. Kozakiewi833 F.2d 468, 474 (3drCL987) (no provision

to pay fees for expert witnesses). The federaltsdwave uniformly held #t an indigent prisong
litigant must bear his own costs of litigation¢luding witnesses. Tedder, 890 F.2d at 211 (in

forma pauperis statute, 28 U.S.C. § 1915, doesautbibrize waiver of fees or expenses for an

indigent’s witnesses). In thissa it appears that phiff is seeking to have the court appoint an

expert withess to advocate on his behalf. Howeasgan if plaintiff isseeking a neutral expert,
the court does not find that the issues in thise are so complicated that the testimony of a
neutral expert wodl be warranted.

Plaintiff has also requested appointmentaiinsel, and in contrasi the procedures
under Federal Rule of Evidence 706, the expenses of an expert retained on behalf of a pri
litigant may be recovered if @authorized and arranged by couragggbointed by this court’s Pro
Bono Panel. However, the United States Supr@wourt has ruled thdistrict courts lack

authority to require counsel tepresent indigent prisonars8 1983 cases, Mallard v. United

States Dist. Court, 490 U.S. 296,820 989), but in certain exceptidrarcumstances, the distrig

court may request the voluntary assistance of aynssuant to 28 U.S.@.1915(e)(1),_Terrel

v. Brewer, 935 F.2d 1015, 1017 (9th Cir. 1994/pod v. Housewright, 900 F.2d 1332, 1335-36

(9th Cir. 1990).
“When determining whether ‘exceptional circuarstes’ exist, a court must consider ‘tl
likelihood of success on the meritsvasll as the ability of the [piatiff] to articulate his claims

pro sein light of the complexity of the legal issues involved.” Palmer v. Valdez, 560 F.3d ¢

970 (9th Cir. 2009) (quoting Weygandt v. LoGi,8 F.2d 952, 954 (9th Cir. 1983)). The burd

of demonstrating exceptional circumstances itherplaintiff. 1d. Circumstances common to
17
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most prisoners, such as lack of legal edooatnd limited law library access, do not establish
exceptional circumstances thabwd warrant a request for volamy assistance of counsel.

In recommending denial of plaintiff's mot for preliminary injunction, the court has
already found that plaintiff has not establisladikelihood of success on the merits. Moreove
this case is in its early stages and the tcdoes not currently find exceptional circumstances
warranting appointment of counsel. Though glffigites the need for counsel in order to
facilitate communication with an expert witnessldo obtain discovery, this case is in its early
stages and discovery has not yet begun. Theafinended complaint has just been screened
defendants will not be required to respondh® complaint until these findings and
recommendations have been considered by thectlistdge. Moreover, plaintiff's complaint
indicates that he did not exhaiss administrative remedies pritw bringing suit because they
were unavailable to him. ECF No. 39 at 5, 713, It is therefore podsle that when defendant

respond to the complaint it will be with a mastifor summary judgement based on plaintiff's

and

U7

failure to exhaust his administragdivemedies rather than with answer. Should defendants filr
[

an exhaustion motion, discovery and any exanonatf the merits would likely be on hold unt
the issue of whether administrative remedies \ageslable to plaintiff was decided. At this
stage of the case, the court finds plaintiff capablarticulating his claims and arguments with
the assistance of counsel. For these reasonsptinefinds that appointment of counsel is not
warranted at this stage of the case and the request will be denied without prejudice.

VIl.  Summary

Defendant Sagireddy must answer CouriDéfendants Naseer and Foronda must ans
Count Il. Defendants Sagireddy and Wright narsgswer Count Ill. Defendants Li, Burck, ang
Chipendo must answer Count V.

Counts IV and VI through Xl and defendants Howell, Abirimahmud, Mofor, Acuverg
Racacho, Casino, Tucker, Beard, Duffy, Doesi#Malone, Barton, Eggman, Dickinson, Lau,
and Erilim should be dismissed because plaiht not explained what any of the defendants
to violate his rights. He has gnétated that they have violatad rights. Counts IV, VI, VI,

VIII, IX, and XI should be denied without leat® amend because even if plaintiff can explain
18
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how defendants violated his righthe claims should be brougt#t a separate case because th

are not sufficiently related toddnts I, 11, 1ll, and V. Count >hould be dismissed without leave

to amend because the type of claim plaintifheking is not a valid claim. Defendant Erilim
should be dismissed because plaintiffgloet make any claims against him.

Plaintiff's motion for temporary restrainirayder or preliminary injunction should be
denied because plaintiff has shown only thadlisagrees with defendagtagireddy’s treatment.
He has not shown that he has a fair chanceafess on the merits. Plaintiff also has not sho

that he will suffer irreparable injury.

ey

VN

Plaintiff's request for an expert witness will 8enied because the issues in this case are

not complicated enough to requiraeutral expert. His requestrfappointment of counsel will

also be denied because the court does not find that exceptional circumstances exist at thig early

stage.
Accordingly, IT IS HEREBY ORDERED thataintiff's request for appointment of
counsel and an expert wisge(ECF No. 51) is denied.

IT IS FURTHER RECOMMENDED that:

1. Defendants Sagireddy, Naseer, and Forbedardered to respond to Counts |, II, and

[l of the first amended complaint, as set forth above in Section Ill, within thirty days from t

date of the district judge’s review and adoptdf the instant findings and recommendations.

2. Service of Counts Ill and V of the immended complaint be ordered on defendants

Wright, Li, Burck, and Chipendo, as set forth above in Section Ill.

a. The Clerk of the Court be ordered to provide to plaintiff a blank summons, a

copy of the pleading filed February 11, 2015 (ECF No. 39), four USM-285 forms, and
instructions for service of process @efendants Wright, Li, Burck, and Chipendo.

b. Within thirty days of servicef an order adopting these findings and
recommendations, plaintiff shall return tNetice of Submission of Documents with the

completed summons, the completed USM-285 foand, five copies of the endorsed first

amended complaint filed February 11, 2015. Plaintiff need not attempt service on defendants at

need not request waiver of service. Upon i@oel the above-described documents, the court
19
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will direct the United States Marshal to setlie above-named defendants pursuant to Feder
Rule of Civil Procedure 4 without paymentaufsts. Defendants Wright, Li, Burck, and
Chipendo will be required to respond to plditgiallegations as set forth above within the
deadlines stated in Federal RofeCivil Procedure 12(a)(1).
c. Failure to comply with the ordeilirresult in a recommendation that the clai

against defendants Wright, Li, Burck, and Chipendo be dismissed.

3. Counts IV and VI through XI and deftants Howell, Abirimahmud, Mofor, Acuverg
Racacho, Casino, Tucker, Beard, Duffy, Doest#Malone, Barton, Eggman, Dickinson, Lau,

and Erilim be dismissed without leaveaimend as set forth above in Section 1V.

4. Plaintiff's motion for preliminary injurion or temporary restraining order (ECF No.

51) be denied.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuartt® provisions of 28 U.S.C. § 636(p) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be served anlgd within fourteen days afteservice of the objections. The
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Ylist, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 4, 2016 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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