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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SUKHWINDER KAUR, et al., No. 2:14-cv-0828 GEB AC
12 Plaintiff,
13 V. ORDER DENYING PLAINTIFES’ MOTION

TO STRIKE EXPERT WITNESSES
14 | CITY OF LODI, et al.,
15 Defendants.
16
17 This is an excessive foreetion brought by the estate&rminder Singh Shergill (the
18 | decedent), Sukhwinder Kaur (decedent’s motleam)l, decedent’s two siblings, against two City
19 | of Lodi police officers, the City, its police dapment and its Chief of Police. The case is
20 | proceeding on the Third Amended Complaint. ECF No. 88.
21 Plaintiffs have moved, pursuant to Fed@. P. (“Rule) 37(c), to strike six of
22 | defendants’ expert disclosures, a discovery sanction for defenti alleged failure to comply
23 | with Rule 26(a)(2)(B), regarding the contentegpert reports, and to preclude the witnesses
24 | from testifying at trial. ECF Nos. 110 (Masisi. Ayoob), 111 (Donald B/ilfer), 112 (Michael
25 | H. Wellins), 121 (Marissa Meininger), 136 (Gary@regson), 137 (Alexander Jason). Plaintiffs
26 | also ask for attorneys’ fe@s an additional sanction.
27 || 1
28 || 1
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These motions were referred to the undgrsd by E.D. Cal. R. (“Local Rule”) 302(c)(1
and the November 23, 2015 Order of the disjridge presiding over ificase (ECF No. 129).
For the reasons stated below, the court will deny the motions.
I. STANDARDS
Rule 26(a) (2) “requires parties to discldise identity of any expéwitness.” _Goodman

v. Staples The Office Superstore, LLC, 643d-817, 824 (9th Cir. 2011). For the expert

disclosures at issue here, “R@&(a)(2)(B) requires disclosuct a detailed, written expert

report.” Robinson v. HD Supply, Inc., 20¥8. 5817555 at *2, 2013 U.S. Dist. LEXIS 155196

at *4 (E.D. Cal. 2013) (Burrell, J.). Thegport must contain, among other things:

(i) a complete statement of all opinions the witness will express and
the basis and reasons for them;

(ii) the facts or data considered by the witness in forming them;
[and]

(i) any exhibits that will be u=d to summarize or support them

“Rule 37(c)(1) gives teeth to these requiramseby forbidding the use at trial of any
information required to be disclosed by Rule 2@la) is not properly disclosed,” Yeti by Molly
Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 11@6 (@r. 2001), “unless the failure was

substantially justified or is harmless.”
II. THE EXPERTS
On December 9, 2015, defendants jointly figedioint Disclosure dExpert Witnesses,
disclosing seven retained expert withesse=e BBCF No. 137-1 at 5-Rlaintiffs now ask the
court to strike six ofhose disclosed expeftsThe principal basis for the motions is plaintiffs’

argument that the reports are not sufficiediyailed and complete. The undersigned rejects

! The referral order expressly smthat the assigned magistraigge is to decide only those
portions of the motions that allege “Defendaiadteged failure to comply with Rule 26(a)(2).”
The remaining portions of the motions are detfigdler the ripeness dtrine.” 1d. at 2.
Accordingly, although plaintiffs argue for exclasiof these witnesses umdbe Federal Rules @
Evidence, this order does not agls any issue thatm®t included in FedR. Civ. P. 26(a)(2).

2 Defendants moved to strikeetlseventh expert also, but hahece withdrawn that motion. Se
ECF No. 147.
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those arguments, as each report containsitbemation required by Rule 26(a)(2)(B), as
explained more fully below.

Plaintiffs are correct thatt would be unfair to require &m take expensive depositions
just to find out what an expert’'s opinions reahg, or what the reélases and reasons are for
those opinions, or what facts and data undergeofiinion. However, in the case of each of th
experts (other than Vilfer, mose report the undersigned hasseen), the opinions, bases and

reasons, and facts and data are present.

Thus, each report gives plaintiffs enough infation to help plaintiffs determine whethe

the expert is worth deposing, or whether haasth challenging as an expert. Moreover, the
federal rules provide plaintiffs with the means to ensure that each expert will be limited to
disclosed opinions, bases and reasonsfartd and data, in their trial testimony.

This order briefly addresses below, only the arguments that are specific to particulg
reports.

A. Massad F. Ayoob

1. Improper format

Plaintiffs argue that Ayoob’s pert (ECF No. 110-1), is ian “improper format,” becaus
it takes the form of “questions | expect todsked upon direct examinan by retaining counsel
my answers to those questions, and expianaif those answers.” Ayoob Report (ECF
No. 110-1) at 18. Plaintiffargue that “Rule 26(a)(2)(EBXplicitly provides the required format
of an expert’s written report — and Mr. Ayoslreport does not conforinECF No. 110 at 10
(emphasis in text).

Plaintiffs do not explain why the formased by defendants does not conform to the
“explicit” format set forth in the rule: “a congte statement of all opinions the witness will
express and the basis and reasons for them.” Agaeport sets forth all of his opinions, and 1
bases and reasons for them, even thoughateegtated in question-and-answer format.

2. Insufficiency

a. No materialscited

Plaintiffs argue that Ayoob’s report isswifficiently detailed because it “is entirely
3
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unsupported by reference to any materials thatlre&lren in reaching this conclusion, other than

his reference to the autopsy reporRlaintiffs are incorrect. Ayoob’report is clear that it relies
upon, among other things, the autopsy reparp(aintiffs concede), the testimony of
“eyewitnesses and ‘earwitnesses’™ (ECF No. 118-20, 26, 28), descriptions of the officers’
physical statures (id. at 21), custom and pecaaf uniformed patrobfficers (id.), TASER
protocol (id. at 22), TASER effégeness (id. at 23), Officer LoaKs prior confrontation_(id. at
25), and mathematical lcalations (id. at 27).

If plaintiffs believe that Aoob should not rely on theseamy of the other materials he
relies upon, they are free to clealge him on the point at deposition or on cross-examination
However, the point of Rule 26(a)(2)(B) is notféo defendants to providd@aintiffs with opinions
that plaintiffs can fully agree with, nor opiniotigt plaintiffs will agree are fully supported by
the proffered underlying bases and reasons. The, paimtiaintiffs themselves point out, is to
give them enough information to help them determine whether this expert is worth deposir
whether he is worth challenging as an expert. Tdpsrt thus gives plaiiffs all the information
that is required by Rule 26(a)(2)(B).

b. Wholesale adoption of testimony

Plaintiffs argue that “MrAyoob’s conclusion is apparentfiput not explicitly) based on
his wholesale adoption of the Officer Defendantstiteony, in contrast to and in disregard of
contradictory testimony of indepenesye-witnesses to the shawji” ECF No. 110 at 10. Thi
is incorrect, as the report does adbpt the officers’ testimonyhwlesale, and is not entirely

dependent upon it, as was appaisethe case in Gregory v.l®er, 2002 U.S. Dist. LEXIS 2473

at *8-9 (N.D. Ill. 2002), which g@intiffs cite in support. Téreport naturally reports what
conclusions may be drawn if events occurredahg the officers said they occurred. Howeve
plaintiffs do not identify aywhere in the opinion whe®yoob “adopts” such testimony.

3. Gun firing demonstration

Plaintiffs point out thathat Ayoob states that he:

expects to do a video demonstratadrspeed of firavith the Glock
22 pistol at the distances involved,geesent at trial, and will stand
ready to do the same at anyfesghooting range should the trial
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judge feel it warranted that @hjury see the demonstration

performed “live fire.”
ECF No. 110-1 at 21. From thisapitiffs argue that the reporti®t a “complete statement” of
Ayoob’s opinions and does not contain all the dregaonsidered in forming those opinions.
However, Ayoob does not base his opinion ensuary on such a proposed demonstration, ar

merely offering to give a demonstration as antaithe jury. The disputis therefore premature

and can only be decided by the didtjudge if defendants try to getis demonstration in at triall

To the degree plaintiffs are proposing to flgoplemental reports with this demonstrati
that matter can be addressed by owtif plaintiffs try to submit it.It is premature to rule on a
motion that has not been filed.

B. Donald E. Vilfer, J.D.

Defendants designated Vilfertineir list of retainedxperts, but did ngirovide an exper

report for him at that timeHis proposed role is to

perform a forensic analysis of tHdaintiff[’]s security system to
include a DVR devi[c]e that was recording video footage of the
dec[e]dent's home and sounding area on January 25, 2014. Mr.
Vilfer will testify regarding [t]he recoverability of the video footage
and will authenticate any footage recovered from the device.

Defendants’ Joint Disclosure of Exp#&itnesses (ECF No. 111-1) at 6 { 4.

Defendants assert that they were unaware of the existence of the video system unt
took the deposition of plaintiff Sarabjit Shdfkgin August 26, 2015, just ahead of the Septem
18, 2015 expert disclosure deadlinehey immediately demandedogiuction of the video (whic
was immediately produced), scrambled to fincdeagpert and retain him, but did not get the
inspection done in enough timedset the report filed in timfor the expert designations.
Defendants have now provided pitifs with Vilfer’'s report.

Setting aside the questiof whether Vilfer is properlgategorized as an expert (a
guestion for the district judgehe undersigned finds that the delay in providing the report is
substantially justified and harngig, not warranting the striking of this expert or his report.

C. Michael H. Wellins

Plaintiffs argue that Wellins’ report (EQ¥o. 112-1 at 14-20) is “insufficient.”
5
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According to plaintiffs, the report “is nothimgore than a vague and sketchy statement of
conclusory ‘opinions,” unsupported by trexjuisite explanadn or analysis ofiow or why a

particular conclusion was reached=CF No. 112 at 9 (emphases irtje It is not correct that

the conclusions are “conclusory.” They arsedrhupon the bases and reasons included in the

report.

Even assuming that the bases and reasons are themselves insufficient to justify the

conclusions, that is not a matter of compliancéh\Rule 26(a)(2)(B). As a discovery matter,
Rule 26(a)(2)(B) does not address the sufficiesfdyne “bases and reass” to justify the
opinions offered. Instead, the rdely requires that the reparbntain the opinions, together
with their bases and reasons. Once those elemenpsesent in the repoglaintiffs have all the
information they need to determine whether they will depose the expert, have him disquali
an expert entirely, or try to stredit him on cross-examinatiagiyen the supposed weaknesse
his bases and reasons.

D. Marissa Meininger

Plaintiffs argue that Meinings report (ECF No. 121-1 at 12P) is insufficient because|i

is “preliminary,” does not include a promis€® of her “technical bench notes and supporting

data,” does not explain what she means by “[greviously reported DNA results for the Knife
Thumb Groove and Lock Swab (item 35D8yid does not explain how the defendants’ DNA
samples were “excluded” asntributors to item 35D.

Meininger’s report is indeed quite briéft it provides all the information required by

Rule 26(a)(2)(B). The report mot “preliminary,” and plaintiffslo not explain why they argue

is. Rather, the report contains Meininger'shpbete opinions: the officers’ DNA is not found on

—

the knife the decedent was said to have on his person when he was shot. The report provides &

explanation of DNA analysisnd a “Table of Results” that, aaciing to Meininger, explains
how she was able to exclude the officers. Theesfas far as the undeysed can tell (not being

an expert in DNA analysis ptedure or science), the explaoatfor Meininger’s opinions are

contained in the explanation and Table, adtadases and reasons, and the underlying facts and

data. If plaintiffs do notinderstand the explanation and the bases and reasons offered, they can
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ask Meininger about it at the deftam, cross-examine her aboutat, hire their own expert to
explain it to them. Nothing in Rule 26(a)(2)(Bjjtgres an expert report explain its bases and
reasons in terms that lay plafifdior their counsel can easily umdiand. It only requires that th
bases and reasons be laid out in the report.

As for the promised CD, it deenot appear that Meiningesrrequired to provide it.
Plaintiffs offer no authority for the proposition thamust be provided, and plaintiffs offer non

binding authority for thg@roposition that it need not begwided. _See Gillespie v. Sears,

Roebuck & Co., 386 F.3d 21, 35 (1st Cir. 2004) (“Gilleggaims that this expert discovery rule

itself required the working notes because it reguareeport stating the expert’s opinions and
reasoning and ‘the data or otheformation considered by the wéss in forming the opinions.’
Fed. R. Civ. P. 26(a)(2)(B). But this language duatsrequire that the eert report contain, or
be accompanied by, all working notes or recording®). It may well be preferable for
Meininger to avoid making such promises, bt timdersigned knows of nodia for striking this
expert because she did not provide the promised CD.

E. Lt. Gary A. Gregson (Ret.)

Plaintiffs argue that Gregson’s reporQENo. 136-1 at 14-23) is “insufficient.”
However, the report sets forth Gregson’s “@pn,” which is immediately followed by the
“Basis” for his opinion. Plaintiffsproblem here, as it is with allélother reports, #hat in their
view the conclusions are “mere conjecturetause they are not adequately supported by theg
proffered bases and reasons, not that the bases and reasons are omitted from the report.
if plaintiffs think that Gregson’s bases am@sons (or the underlyingdts or data) are not good
enough to support his opinion, ottlifey disagree with the consions Gregson draws from thos
bases, they can ask him about it at depositiamnaross-examination. There is nothing in
Rule 26(a)(2)(B) that requires a party to provasheexpert report thdiis opponent will agree

with. It only has to contain the reged information. Gregson’s plainly does.

® Plaintiffs claim that they do not to know whdeininger is referring to wén she refers to “Thy¢

previously reported DNA results for the Knifedrb Groove and Lock Swab (item 35D).” EC

No. 121-1 at 14. However, item 35D is identifiadhe Table of Results, and it was provided
plaintiffs as part of the initial dclosures, according to defendants.
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F. Alexander Jason

Plaintiffs argue that Jasorrsport (ECF No. 137-1 at 14-45) is “insufficiently” detailed
and complete. However, Jason’s report corsphéh Rule 26(a)(2)(B). For each opinion, it
contains a “Finding,” immediately followed by the “Basis” for the finding.

Plaintiffs point out that #report relies upon “A series of experiments with exemplar
fleece jackets” for one of its conclusions. See ECF No. 137-1. Plaintiffs say they do not K
what experiments Jason is talking about. Heevethe report explains what the experiments
were, and contains photograghisstrating the experimenfs.The motion to strike this expert o
his report will be denied.

[ll. CONCLUSION

For the reasons explained above, there has be violation of Rule 26(a)(2)(B) that
would justify excluding the witesses as a discovery sanctidie undersigned expresses no
opinion regarding the qualifications of the proffered witnesses, or the admissibility or appre
scope of their testimony. Thoseanatters for the trial judge.

Accordingly, IT IS HEREBY ORDERED thatlaintiffs’ motions to exclude expert
witnesses and for sanctions (ECF Nos. 111, 112, 121, 136 and 137) are DENIED.
DATED: January 7, 2016 , -~

m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

* In addition, as plaintiffs do with Gregssrand other reports, they cite Fed. R. Evid.
(“FRE") 702 in support of their Re 26(a)(2)(B) argument. _Seeg., ECF No. 137 at 11 (citing
FRE 702 advisory committee notes for “Insuffiagrof Expert Report”). FRE 702 admissibili
issues are not before the undersigned.
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