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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MIGUEL WHITE, No. 2:14-cv-0845 TLN AC (TEMP)
12 Petitioner,
13 V.
14 | F. FOULK, Warden, FINDINGS AND RECOMMENDATIONS
15 Respondent.
16
17 Petitioner is a state prisenproceeding without counsglth a petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 2254tidper challenges aiigment of conviction
19 | entered against him on September 9, 2011, iis#oeamento County Superior Court on three
20 | counts of second degree robbery with usefaarm and one count of attempted carjacking,
21 | with jury findings that he personally used adine and intentionally discharged a firearm causing
22 | great bodily injury. Petitioneseeks federal habeas relef the following grounds: (1) jury
23 | instruction error violated hisght to due process; (2) the esrtte is insufficient to support the
24 | jury finding that he intentiorly discharged a firearm; an{®) his trial counsel rendered
25 | ineffective assistance in faily to request a “ppoint” jury instruction. Upon careful
26 | consideration of the record atite applicable law, the undegsied recommends that petitioner]s
27 | application for habeas corpus relief be denied.
28 || /I
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l. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifommCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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Defendant Miguel White and an accomplice robbed three pizza
delivery men at gunpoint. During the third robbery, defendant shot
the delivery man in the leg. Following a jury trial, he was
convicted of three counts oesond degree robbery (Pen.Code, §
211)1 and one count of attemgtearjacking (88 664/215, subd.
(a)). Additionally, the jury dund true three enhancements for
personal use of a firearm (8 12022.53, subd. (b)) and an
enhancement for personal and intentional discharge of a firearm
causing great bodily injury (8 12022.53, subds.(c), (d)). The trial
court sentenced defendant to stptison for 18 years four months
plus 25 years to life.

On appeal, defendant contends tfigre is insufficient evidence to
support the personal and intemal discharge of a firearm
enhancement, (2) instructional error on that enhancement, and (3)
trial counsel was ineffective for failing to request an instruction on
accident. We affirm.

FACTUAL AND PROCEDUR AL BACKGROUND

In January 2009, defendant lived in an apartment with Willie
Soders, Latisha Watkins, and Sarina Lockhart. Defendant and
Watkins were in a relationshims were Soders and Lockhart.
Soders’s hair was styled in dréacks or “twisties” at the time,
while defendant had a short haircut.

Pizza Guys Delivery Robbery

On January 20, 2009, defendant had Lockhart call in an order with
Pizza Guys for delivery to an agds other than their apartment.
Defendant and Soders donned hooded sweatshirts and left the
apartment 20 to 30 minutes latefhey returned to the apartment
with pizza and $90 cash.

Oleksander Melynk delivered é@h pizza order. Two men
approached Melynk, one of whomas armed. The armed man
pointed a shotgun at Melynk arghid, “give me the money.”
Melynk handed over $100 cash, and tbbbers fled with the pizza
and the money.

Round Table Pizza Delivery Robbery
On January 22, 2009, Lockhart, afetedant’s request, called in a

delivery order to Round Table P&z Defendant and Soders donned
hooded sweatshirts after the order was placed.
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Joaquin Perez delivered the ortiethe address given by Lockhart,

but the family residing there ltb him they had not ordered any
food. Perez called the phone numioa the receipt, and a male
voice confirmed the order. There was laughing in the background,
so Perez tried to verify the address, but the man hung up. Perez
then called his supesor, who called the maber to verify the
address. After getting the same treatment as Perez, the supervisor
told Perez to return to thestaurant with the pizza order.

Later, Perez received a call frammale at the same number asking
for the pizza. The caller, defemdasaid he would have someone
outside waiting for the order tarrive. Perez's supervisor
authorized a delivery, and Pereow to the address given in the
call. As Perez drove up, he saw a “like a younger kid” with
“dreaded” or “twisted” hair stating by the curb opposite from the
delivery address. After Perez unloaded the food, he was
approached by a different matiis man was carrying a shotgun.
The gunman demanded money dPdrez gave him $20 in one
dollar bills. The gunman thedemanded Perez's cell phone and
Perez reluctantly gave it to hinRerez asked why they were doing
this since they wouldnly get a small amount. He then asked for
his cell phone back and the gunnmasked Perez if he wanted the
phone back because he was plagnon calling the police. Perez
said, “no[,] never mind” and was then “sucker-punched” in the face
by the unarmed man with the dreachts or twisties. The gunman
asked for Perez’s Bluetooth earpieloat Perez said it fell out of his
ear when he was hit. He explained it was somewhere on the
ground. The robbers fled without taking the food.

Defendant and Soders returned to the apartment with $20 and no
food. Lockhart asked Soders where the pizza was; Soders replied it
was none of her business. LockHater saw Soders reenact hitting

a person.

Domino’s Delivery

On January 23, 2009, Lockhart refdsgdefendant’s request to call

in a pizza order to Domino’s, as she now suspected it was a
pretense to robbery. Sodensoked Lockhart, and someone else
placed the order. Defendant and Soders dressed in hooded
sweatshirts and left the apartment.

John Martinez delivered the pizza order. The house was “kind of
dark” when Martinez arrived. He tieed the car into the driveway
and started unloading the pizzas. When he turned around, two men
were standing in front of himOne of the men, defendant, held a
shotgun.

Defendant told Martinez to “ges me everything.” Martinez put
down the pizza, took out his wel] and pulled out $20. The
unarmed man then searched Mwat's pockets and, after finding
another $20, held it up for defenddatsee. Defendant then asked
Martinez for his keys and cell phone; Martinez gestured toward his
car by moving his head.
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Martinez decided to leave aftér became quiet for a moment.
Martinez took a step lokward toward his car door, and defendant
leaned forward and shot Martinez the leg. Martinez turned
around, saw a “huge hole” in hisgleand the two robbers slowly
jogging from the scene. The rabis left the pizza. Martinez
thought he had been shot to keep him from pursuing the robbers.

Defendant and Soders were outboéath and looked worried when
they returned to the apartment. Lockhart asked if something was
wrong, and defendant said, “[sJomeone got hurt.”

Sometime thereafter, defendant anatkins got into an argument
and defendant moved out of the apartment. According to Lockhart,
defendant took a shotgun wrappedishirt with him when he left.

Investigation, Arrest and Defendant’s Admissions

Police determined the phone number used to order the pizza on all
three occasions belonged to Soders. Soders, who was on probation,
was arrested with the cell phone in his possession. It had been used
to call each pizzerimn the night their devery man was robbed.
The phone contained a photograyldefendant holding a shotgun.

When he was arrested, defendant tried to evade the police by
exiting a fourth floor apartmemialcony and climbing along a three-
inch ledge to the balcony of adjacent apartment, where he was
found. In an interview with the police, defendant admitted that he
was the person holding the shotgun in the photograph on Soders’s
phone.

Defendant initially claimed heknew about only one of the
robberies. Later, he admitted participating in the second robbery,
and explained that the first robjgewas “easy.” He also admitted
participating in the third robbery.

Defendant knew Martinez, the i of the third robbery, was
lying when he said that he dhanly $20. When Soders demanded
the car, Martinez refused and took a step toward them. Defendant
and Soders told Martinez to stop. When Martinez “tried to pull a
move,” defendant jumped Hac and the shotgun accidentally
discharged. Defendant said, éwdidn't know that the gun was
loaded.” Defendant did not prole this accidental discharge
scenario until after the deteatiwho was interrogating defendant
suggested the shooting was accideasaan interrogation technique.

People v. White, No. C069249, 2013 WL 127788012 (Cal. Ct. App. Mar. 29, 2013).

After the California Court of Appeal affired his judgment of conviction, petitioner file
a petition for review in the Cabfnia Supreme Court, claiming tHateview should be granted a
to whether it is error to instruct that intentibdescharge of a firearm s general intent gun use

allegation when the defense theory of the case is accident.” (Resp’t's Lod. Doc. 11.) The

4

=

[92)

petitic




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

for review was summarily denied. (Resp’t's Lod. Doc. 12.)
I. Standards of Review Applicableto Habeas Corpus Claims
An application for a writ of habeas @urs by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state law. See Wilson v. Gman, 562 U.S. 1, 5 (2010); Estelle v. McGuire, 50
U.S. 62, 67-68 (1991); Park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim -

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “cleagbtablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior

Greene v. Fisher, US. , 132 S38t44 (2011); Stanley v. Cullen, 633 F.3d 852

859 (9th Cir. 2011) (citing Williams v. Taylds29 U.S. 362, 405-06 (2000)). Circuit court

precedent “may be persuasive in determining Wdatis clearly established and whether a sta

court applied that law unreasonably.” Stgn&33 F.3d at 859 (quoting Maxwell v. Roe, 606

F.3d 561, 567 (9th Cir. 2010)). However, circuit precedent may not be “used to refine or g
a general principle of Supreme Cojurisprudence into a specific legal rule that th[e] [Supren

Court has not announced.” Marshallv. Radge U.S. _ , 133 S. Ct. 1446, 1450 (2

(citing Parker v. Matthews, US. ,  ,1328S.Ct. 2148, 2155 (2012)). Nor may it

used to “determine whether a particular roféaw is so widelyaccepted among the Federal
Circuits that it would, if presendeto th[e] [Supreme] Court, be acteg as correct. Id. Further
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where courts of appeals have divetgn their treatment of an issutegannot be said that there
“clearly established FederamWagoverning that issue. @y v. Musladin, 549 U.S. 70, 77
(2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C

precedent on “materially indistinguishable” factPrice v. Vincent, 538 U.S. 634, 640 (2003).

Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that principteeédacts of the pris@n’s case._Lockyer v.

Andrade, 538 U.S. 63, 75 (2003); Williams, 529 U.S. at 413; Chia v. Cambra, 360 F.3d 99

(9th Cir. 2004). A federal habeas court “mmot issue the writ sintp because that court
concludes in its independent judgment thatrétevant state-court dision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be

unreasonable.” Williams, 529 U.S. at 412. 8ke Schriro v. Landrigan, 550 U.S. 465, 473

(2007);_Lockyer, 538 U.S. at 75 (it is “not enougétta federal habeas coun its independent

review of the legal question, idtevith a ‘firm conviction’ thatthe state court was ‘erroneous.’
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on the cotrexss of the state cowsttiecision.”_Harrington v

Richter, 562 U.S. 86, 101 (2011) (quotingrb@ough v. Alvarado, 541 U.S. 652, 664 (2004))

S

fourt

he

7, 10C

)

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiornthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagment.”_Richter, 562 U.S. at 103.
If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing

court must conduct a de novo review of a halpedisioner’s claims.Delgadillo v. Woodford,

527 F.3d 919, 925 (9th Cir. 2008); see also &ranHazey, 533 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider

6
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de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlzes basis for the state court

judgment. _Stanley, 633 F.3d at 859; Robingolynacio, 360 F.3d 1044, 1055 (9th Cir. 2004),

If the last reasoned state codecision adopts or substantiallycarporates the reasoning from §
previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

the last decision. Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc).

federal claim has been presented to a state andrthe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law proceduralipciples to the contrary.” Richtef62 U.S. at 99. This presumption

may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likg” 1d. at 99-100 (citing Yt v. Nunnemaker, 501 U.S. 797, 803

(1991)). Similarly, when a state court decisioragpetitioner’s claims rejects some claims bu
does not expressly address a fatlelaim, a federal habeasuwrt must presume, subject to

rebuttal, that the federal clawas adjudicated on the merits. Johnson v. Williams, _ U.S.

__,133S.Ct. 1088, 1091 (2013).
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine

whether habeas corpus religfavailable under § 2254(d). astey, 633 F.3d at 860; Himes v.

Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Indepehidaview of the record is not de nov

=D
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D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decision is objectivaelyeasonable.” Himes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the statairt to deny relief.”_Rihter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

Stancle v. Clay, 692 F.3d 948, 957 & n. 3 (9th 2@12). While the fedelaourt cannot analyz;

just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 562 U.S. at 98. This court “nhdgetermine what arguments or theories . . . ¢
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have supported, the state court’'sidemn; and then it must ask efer it is possible fairminded
jurists could disagree that thoseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Court.” 562 Ua.102. The petitioner bears “the burden to
demonstrate that ‘there was reasonable basis for the state coaideny relief.” Walker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2018u6ting Richter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must reviewetielaim de novo. Stanley, 633 F&d860; Reynoso v. Giurbino, 46

F.3d 1099, 1109 (9th Cir. 2006); Nulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

I1. Petitioner’s Claims

A. Jury Instruction Error

In his first asserted ground fraglief, petitioner claims that étrial court violated his righ
to due process by instructing the jury that intardlalischarge of a firearma a general intent gu
use allegation when the defense theory of the sagccident. (ECFMN 5 at 4; Resp’t’s Lod.
Doc. 11 at 4-10.) He argues the jurors shiwtde been instructed,stead, that they were
required to find he specifically iended to discharge the firearfResp’t's Lod. Doc. 11 at 10.)

1. State Court Decision

The California Court of Appeal degd this claim, reasoning as follows:

Defendant contends the trial court committed prejudicial error by
instructing the jury that the intentional discharge of a firearm
enhancement (8 12022.53, subd. (d)) is a general intent allegation.
He is mistaken.

During deliberations, the jury agkehe trial court: “Definition of

the legal term intent per the firspecial finding in Gunt Five . . . .

As written in PC 12022.53(b), page 39, and section 12022.53(d),
page 40, and violation of secti@®4 dash 184 subsection A, page
38.” The question refers to dhfirearm allegations and the
attempted murder charge in count five.

The trial court told the jury that attempted murder was a specific
intent crime that required an intent to kill and that the personal use
enhancement was a general intdiggation that required an intent
to do one of the proscribed tac Regarding the intentional
discharge allegation, the trial cowtiated: “this is a general intent
allegation . . . . [1] . . . [] . . For you to find this allegation true,
that person must not only comrttie prohibited act, but must do so

8
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with wrongful intent, to wit, tht: ‘the defendant intended to
discharge the firearm.” A person aetgh wrongful intent when he

or she intentionally does a prohilatact, however, it is not required
that he or she intend to bre#ke law. [{] For each crime and
allegation, each of the elements for that crime and allegation must
be proven beyond a reasonabi®ubt by the Prosecution.”
Defendant objected to the use @éneral intent in defining the
intentional dischargeallegation, asserting & the enhancement
requires a “specific intent” to discharge the firearm.

Defendant contends on appeal tdoeirt's answer regarding general
intent was incorrect and confused the jury. Noting that the
distinction between general andespic intent can be confusing
(see People v. Hood (1969) 1 Cal.3d 444, 456 [“Specific and
general intent have been notoriudifficult terms to define and
apply”]), defendant asserts thtdie trial court's response “merely
begs the jury's question” as twhether defendant specifically
intended to fire the shotgun as opposed to doing so by accident or
negligence.

We must review jury instruans based on how a reasonable juror
would construe them._(People Clair (1992) 2 Cal.4th 629, 688.)
The ultimate test on appeal is “whether there is a reasonable
likelihood that thgury has applied the cHahged instruction in a
way’ that violates the Constitution. [Citation.]” (Estelle v. McGuire
(1991) 502 U.S. 62, 72 [116 L.Edl 385].) We do not review
fragments of instructions divorcdtbm the entire instruction; nor
can we review an instruction isolated from the complete charge to
the jury. (People v. Thomas (2007) 156 Cal.App.4th 304, 310.)

Here, the trial court’'s instructh was proper._ People v. Wardell
(2008) 162 Cal.App.4th 1484, a case not cited by either party, is
relevant to this issue. In_MWa&ell, the court held that the
enhancement in section 12022.5, sul=ion (a) for personal use of

a firearm requires a general intentt a specific intent. The court
noted, ““When the definition of a crime [or enhancement] consists
of only the description of a particular act, without reference to
intent to do a further act or achieve a future consequence, we ask
whether the defendant intended do the proscribed act. This
intention is deemed to be a general criminal intent. When the
definition refers to defendant'stéamt to do some further act or
achieve some additional consequenihie crime [or enhancement]

is deemed to be one of specific intent.” [Citation.] [f] The
definition of personal use of a firearm consists of a description only
of the proscribed act- ‘personal[ ] use[ ][of] a firearm in the
commission of a felony or attempted felony.” (Pen.Code, 8§
12022.5, subd. (a).) No intent tdo some further act or achieve
some additional consequence’ isrtpaf the statutory definition.”
(Wardell, supra, 162 Cal.App.4th at p. 1494 And as our high

! This explanation of generah@ specific intent criminal provisis is found in cases the partig
do discuss. _(People v. Davis (1995) 10.@thl463, 518-519, fn. 15; People v. Verlinde (200’
100 Cal.App.4th 1146, 1166-1167 [great bodily injuth@&cement required general intent, n

s
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court has recognized, when the Ledgiure intends to require proof

of a specific intent in an enhancement provision, it has done so
explicitly by referring to the reqed specific intent in the statute.
(In_re Tameka C. (2000) 22 Cah 190, 199; see, e.g., former §
12022.7, subd. (a), as amended by Stats.1994, ch. 873, § 3 [former
great bodily injury enhancemem § 12022.7 which read, “[a]ny
person who, with the intent to Imdt the injury, personally inflicts
great bodily injury,” required a specific intent to cause great bodily

injury].)

Here, the enhancement in seqtil2022.53, subdivision (d) consists
of a description only of the prosceid act — personal and intentional
discharge of the firearm, i.ethe defendant intended to pull the
trigger. It does not require ah a defendant intend to pull the
trigger with the intent to do some further act or accomplish some
other goaf Thus, the enhancement calls for general criminal
intent.

Defendant insists the trial coushould have told the jury the
enhancement requires that afeelant specifically intend to
discharge the firearm. He relies on People v. Villanueva (2008)
169 Cal.App.4th 41, in which the triaburt told the jury as much.
(Id. at p. 54.) The appellate court in Villanueva did not sanction the
trial court's language; nor do we. didg the word “specifically” to

the instruction does not change whmént must be proven, i.e., that
defendant intended to pull the trigger.

The instructions taken as ahwle properly defined the mental
element of the intentional discharge enhancement. The court's
reply defined the mens rea elerhéar the enhancement as “the
defendant intended to discharge the firearm.” This was the
definition already given to the jury through the standard instruction
on the enhancement, CALCRIMoN3148. The court's reply also
referred the jury to CALCRIM No0252 (union of act and intent)
and CALCRIM No. 3146. Taken toteer, the court’s response to
the jury question instructed the jury to apply the correct mens rea
element required for the enhancement allegation and helped the jury
determine the issue central to the enhancement — whether defendant
intended to pull the trigger.

White, 2013 WL 1277880, at *4-5.

specific intent].) This wellettled rule has its origin iReople v. Hood (1969) 1 Cal.3d 444, 45

2 We reject the argument in defendant’s repief that the enhancement does require a furth
consequence — causing great bodily injury —tang, requires a specific intent. Defendant
seemingly overlooks the rule thgtecific intent provigins require the commission of the act w
the intent to do a further act or achieve a futoesequence. For example, if the statutory
language in question here provided for ahacement when thefdadant personally and
intentionally dischargs a firearm with the intent to caugeat bodily injury or death, then the
enhancement would require specific intent.

10
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2. Applicable Legal Standards
In general, a challenge to jury instructiattes not state a fedenstitutional claim.

Engle v. Isaac, 456 U.S. 107, 119 (1982)); Gutierrez v. Griggs, 695 F.2d 1195, 1197 (9th (

1983). In order to warrant federal habeas rediefhallenged jury instruction “cannot be merely

‘undesirable, erroneous, or even “universaliywdemned,” but must violate some due proces

right guaranteed by the foeagnth amendment.”_Cupp v. Naughten, 414 U.S. 141, 146 (197
The appropriate inquiry “is wheth#re ailing instruction . . . so ie€ted the entire trial that the

resulting conviction violates due procésiiddleton v. McNeil, 541 U.S. 433, 437 (2004)

(quoting_Estelle v. McGuire, 502 U.S. 62, 72 (1991)).

“[A] single instructon to a jury may not be judgedarntificial isolation, but must be

viewed in the context of theverall charge.”_ld. (quotinBoyde v. California, 494 U.S. 370, 3]

(1990)) (internal quotation marks dted). “Instructions that coain errors of stte law may not

form the basis for federal habeas relief.iin@@re v. Taylor, 508 U.S333, 342 (1993). “If the

charge as a whole is ambiguou tuestion is whether there ig@asonable likelihood that the
jury has applied the challenged instructiomiway’ that violates the Constitution.” Dixon v.

Williams, 750 F.3d 1027, 1033 (9th Cir. 2014), as amdmedenial of reh'g and reh'g en ban

(June 11, 2014) (citations omitted).

Petitioner is entitled to reliem this jury instruction claim only if he can show prejudic
Dixon, 750 F.3d at 1034. Prejudice is shown for purpotbabeas relief ithe trial error had a
“substantial and injurious effect or influence in determining the jury's verdict.” Brecht v.

Abrahamson, 507 U.S. 619, 637 (19938)reviewing court may grartabeas relief only if it is

“in grave doubt as to the hatessness of an error.””_ld. (quoting O'Neal v. McAninch, 513 U.

432, 437 (1995)).
3. Analysis
The California Court of Appea&ioncluded that the trial couttd not violate state law in
instructing the jury that the intentional dischaoga firearm enhancement, as set forth in Cal,

Penal Code § 12022.53 (d), is a general inthegaion. That conclusion is binding on this

court. Horton v. Mayle, 408 F.3d 570, 576 (9th @DB05.) As set forth above, petitioner is not
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entitled to federal habeas relief on a claim allegingplation of state lawlIn order to prevail on
his federal due process claim, petitioner musta@gestrate that the trial court’s instruction “so

infected the entireitl that the resultig conviction violates due procesgstelle, 502 U.S. at 72.
Petitioner has failed to makbke required showing.

f

—4

Under the circumstances of this case, instngcthe jury that the intentional discharge ¢
a firearm enhancement is a general intent dilegaand not a specific iant allegation, did not
render the proceedings fundamentally unfair. jlimginstructions as a whole correctly defined
under California law the mentaks$é requirement for a true fimgy on the intentional discharge
enhancement. Petitioner’s trial was not renderediutifrough the use of jury instructions thaf
correctly described the elements of the firearm enhancement.

In any event, as set forth below in this caughalysis of petitioner’s claim of insufficient
evidence, the evidence introducgdoetitioner’s trial strongly suppsrthe jury’s finding that he
intended to fire the weapon at Martinez. Thy perdict reflects that the jurors rejected
petitioner’s claim to have shot the firearmdxycident. Under these circumstances, the trial
court’s failure to inform the jury that it muhd petitioner specificallyntended to fire the
shotgun, as opposed to firing it by accident orfigegce, could not have had a “substantial arjd
injurious effect or influence in determining theyjis verdict.” Brecht, 507 U.S. at 637.

Petitioner has failed to show that the statertadjudication of the merits of his jury

instruction claim resulted in a decision thats contrary to, omivolved an unreasonable

application of federal law. 28 U.S.C. § 22&%(Williams v. Taylor, 529 U.S. 362 (2000).
Certainly, the decision of the Calihia Court of Appeal is not &slacking in justification that
there was an error walhderstood and comprehended in gxgslaw beyond any possibility for
fairminded disagreement.” Richter, 562 U.S1@8. Accordingly, petitioner is not entitled to
habeas relief on this juipstruction claim.

B. Sufficiency of the Evidence

In his next asserted ground felief, petitioner claims thahe evidence introduced at hi

)

trial was insufficient to supportéhury finding that he intentiofig discharged the firearm when

—

he shot Martinez. (ECF No.d 4.) Respondent argues thas ttlaim is unexhausted because|i

12
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was not presented to the California Sarpe Court. (ECF No. 13 at 21.)

Generally, a state prisoner must exhaust ailable state court rerdees, either on direct
appeal or through collateral proceedings, before a federal court may consider granting hal
corpus relief. 28 U.S.C. 8§ 2254(b)(1). Howewsefederal court consaiding a habeas petition
may deny an unexhausted claim on the merits, itidt@nding the failure of the applicant to
exhaust the remedies available in the courth®fState. 28 U.S.C. § 2254(b)(2). Assuming
arguendo that petitioner’s claim imisufficient evidence was not exhausted in state court, this
court recommends that it be denied on the merits.

1. State Court Decision

The California Court of Apeal denied petitioner’s claim that the evidence was

insufficient to support the jury finding that heentionally discharged éhfirearm when he shot

Martinez. The court reasoned as follows:

Defendant contends there is insciint evidence tsupport the true
finding for intentional and personal discharge of a firearm resulting
in great bodily injury (8 12022.53%ubd. (d)) in count three, the
robbery of John Martinez. We disagree.

Section 12022.53, subdivision (d), statepertinent part: “. . . any
person who, in the commission of a felony specified in subdivision
(@), . . . personally and intentially discharges a firearm and
proximately causes great bodilyjury, as defined in Section
12022.7 . . . to any person other than an accomplice, shall be
punished by an additional and consecutive term of imprisonment in
the state prison for 25 yesato life.” Robbery ione of the felonies
enumerated in subdivision (a) of section 12022.53. (§ 12022.53,
subd. (a)(4).)

The test for sufficiency of the @lence to support an enhancement
is whether, after viewing the evidence in the light most favorable to
the judgment, any rational trier of fact could have found the
elements of the enhancemenytwed a reasonable doubt. (People
v. Alvarez (1996) 14 Cal.4th 155, 225Defendant argues there is
insufficient evidence that he imtonally discharged the shotgun.
He claims the evidence shows $teot Martinez accidentally rather
than intentionally. Noting the jurgould not reach a verdict in an
attempted murder count stemming from the asSaléfendant asks

us to reverse the true finding.

The cases cited by defendant dd sapport his contention. He

% The jury deadlocked at 10 to two on the attedpnurder charge in count five and the trial
court declared a mistrial as to that charge.

13
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relies on a passage from Peopl&itbertson (1985) 41 Cal.3d 296.
But the passage he cites is part of a discussion finding failure to
instruct on intent to kill (an ement of the felony murder special
circumstance at the time) in whi¢he court determined the failure
was not harmless in light of evidennegating defendant’s intent to
kill. (Id. at pp. 304, 306-307 & fn. 13.) Silbertson is irrelevant to
defendant’s contention.

This court’'s decision in_People v. Treadway (2010) 182
Cal.App.4th 562 is likewise inapposite. Treadway involved a
mentally disabled defendant wishot the victim purportedly after
the victim threw his lunch bag #te defendant ancharged him in

an attempt to obtain the defemtia gun. (Id. at p. 565.) The issue
this court decided in Treadwayas whether the prosecution's plea
agreement barring the codefendafntsn testifying at defendant's
trial violated defendant’s righto compulsory process and due
process. (Id. at p. 567.)

In People v. Jones (1991) 234 Cal.App.3d 1303, the Court of
Appeal held the trial court’s failarto give a sua sponte instruction

on the defense of accident was hiasa error. (Id. at p. 1314.)
That ruling is not relevant as to whether substantial evidence
supports the true finding on the enhancement here, and the holding
that a trial court has a duty tostruct sua sponte on accident has
since been disapproved._ (Peopl. Anderson (2011) 51 Cal.4th
989, 998, fn. 3.)

The evidence here shows that defendant and Soders responded with
force if their victims showed anypdependence. Vém the victim

of the Round Table robbery questenl the wisdom of robbing him

for such a small amount of money and asked defendant to return his
cell phone, Soders struck him the face. The victim of the
shooting, Martinez, initially did rtogive the robbers all of his
money, and unsuccessfully tried keep $20. He was shot as he
took a step backward in an effoto leave the scene before
defendant and Soders made their escape.

According to Martinez’'s testimonydefendant held the shotgun at
shoulder level and pointed it 8tartinez throughouthe robbery.
Martinez was standing at the rednver’'s side of his car, while
defendant was “on the sidewalk, like maybe a little bit up on the
driveway.” After it became silerfor a moment, Martinez took a
step back to get into his car. Meas then shot in the leg, “in the
perfect spot, just like to cripplme.” Martinez did not see the gun
when he was shot, but testifi¢kdat defendant “lean[ed] forward
and shot.” Martinez saw the mueZlash. Defendant was four or
five feet from Martinez whn the shotgun was discharged.

The evidence supports an infecenthat defendant intentionally
shot Martinez in the leg to premt him from leaving the scene.
Defendant, who had been pointing tehotgun at Martinez, leaned
forward as he shot Martinez,dicating the shot was aimed and
therefore intentional. Shooting Martinez in the leg accomplished
the task of allowing defendant andders to escape the scene. In

14
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short, the true finding on the enhancement is supported by
substantial evidence.

White, 2013 WL 1277880, at *3-4.
2. Applicable Legal Standards
The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.” _In re Winship, 397 U.S. 358, 364 (197Dhere is sufficient evidence to support a
conviction if, “after viewing thesvidence in the light mostvarable to the prosecution, any
rational trier of fact could have found the edsd elements of the crime beyond a reasonable

doubt.” Jackson v. Virginia, 443 U.S. 307, 31979). If the evidence supports conflicting

inferences, the reviewing court must presume “thatriler of fact resolved any such conflicts In

favor of the prosecution,” and the court must “dédethat resolution.”_ld. at 326. See also Ju

H. v. Allen, 408 F.3d 1262, 1274, 1275 & n. 13 (9th Cir.200%T]he dispo#ive question undef

Jackson is ‘whether the record evidenceld reasonably support a finding of guilt beyond a

reasonable doubt.” Chein v. Shumsky, 373d9978, 982 (9th Cir. 2004) (quoting Jackson, 4

U.S. at 318). Put another way, “a reviewing tooay set aside the jusyverdict on the ground
of insufficient evidence only if no rational trier @dt could have agreedtivthe jury.” Cavazos

v.Smith,  U.S. _, ,132S.Ct 2, 4 (2011).

In conducting federal habeas review alam of insufficiency of the evidence, “all

evidence must be considered in the light most favorable to the prosecution.” Ngo v. Giurb

651 F.3d 1112, 1115 (9th Cir. 2011). “Jackson legwéss broad discretion in deciding what

inferences to draw from the evidence preseatddal,” and it requires only that they draw

“reasonable inferences from basic factsiitmate facts.” _Coleman v. Johnson, us. |

__,132 S. Ct. 2060, 2064 (2012) (citation omitted¥ircumstantial evidence and inferences

drawn from it may be sufficient to sustaic@viction.” Walters v. Maass, 45 F.3d 1355, 135
i
i
i
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(9th Cir. 1995) (citation omitted).

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengir
the sufficiency of the evidence used to obtastadie conviction on feddrdue process grounds.’
Juan H., 408 F.3d at 1274. In order to grant reliref federal habeas court must find that the
decision of the state court rejecting an insufficiency of the evidence i@dfiented an objectively

unreasonable application of the dgans in_Jackson and Winshipttee facts of the case. Ngo,

651 F.3d at 1115; Juan H., 408 F.3d at 1275 & nTl8is, when a federal habeas court asses

sufficiency of the evidence challenge to aestadurt conviction under ABPA, “there is a double

dose of deference that can rarely be surmabihtBoyer v. Belleque, 659 F.3d 957, 964 (9th ¢

2011). See also Kyzar v. Ryan, 780 F.3d 940, 948-49 (9th Cir. 2015) (same); Long v. Joh

736 F.3d 891, 896 (9th Cir. 2013) (same).
3. Analysis
The state appellate court'sasion that the evidence introdutat petitioner’s trial was
sufficient to support the jury finding that he inte®nally discharged the firearm when he shot

Martinez is not contrary to @n unreasonable application_o€dson and In re Winship to the

facts of this case. Smith, 132 S. Ct. at 4.nAted by the California Court of Appeal, the
evidence reflected that petitioner and Sodeed force against any victim who showed

resistance; petitioner was pointing the shotgudatinez throughout thebbery; petitioner sho
Martinez only after Martinez took a step toward bar, as if to escapand petitioner leaned
forward before he shot Martinez in the lag,if he was aiming._(White, 2013 WL 1277880, af
*3-4; see also Reporter’s Trseript on Appeal (RT) at9-50, 73-77, 79, 98, 100, 103.) Martin
thought the robbers intended to wound him sottiyt could get away, becseithey shot him “i
the perfect spot, like jusd cripple me, I think.” (RT at 74, 100.) Viewing this evidence in th
light most favorable to the verdict, a ratibpaor could have foundeyond a reasonable doubt

that petitioner intended to disalge a firearm when he shot Miagz. Accordingly, petitioner is

* The federal habeas court determines sufficieridiie evidence in reference to the substanti
elements of the criminal offense as defilhgdstate law._Jackson, 443 U.S. at 324 n.16; Chei
373 F.3d at 983.
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not entitled to federal habeas reliefltis claim of insufficient evidence.
C. Ineffective Assistance of Counsel
In his third assertedround for relief, petitioner claims that his trial counsel rendered

ineffective assistance by failing tequest a “pinpoint” jury instrdion on the defense of accide

pursuant to CALCRIM No. 3404. (ECF No. 5 at &} in the claim above, respondent argues

that this claim is unexhausted because it wapresented to the California Supreme Court.
(ECF No. 13 at 26.) Assuming arguendo that jpekgr’s claim of ineffective assistance of
counsel was not exhausted in state court,ahist will recommend that it be denied on the
merits, pursuant to 28 U.S.C. § 2254(b)(2).
1. State Court Decision
The California Court of Apgal denied petitioner’s claiof ineffective assistance of

counsel, reasoning as follows:

Defendant contends trial counselas ineffective in failing to
request a pinpoint instruction oretdefense of accident with regard
to the intentional discharge enhancement.

To establish ineffective assistan of counsel, a defendant must
show (1) counsel’s pasfmance was below an objective standard of
reasonableness under prevailing professional norms, and (2) the
deficient performance prejudide defendant. Strickland .
Washington (1984) 466 U.S. 668, 688, 691-692 [80 L.Ed.2d 674]
(Strickland); People v. Ledesma (1987) 43 Cal.3d 171, 216-217
(Ledesma).) “Surmounting Strickland’s high bar is never an easy

task.” (Harrington v. Richte (2011) U.S. [178
L.Ed.2d 624, 642 _(Richter), quotingdiiéa v. Kentucky (2010) 559
us._ [176 L.Ed.2d 284, 297.)

To establish prejudice, “It is nehough ‘to show that the errors had
some conceivable effect on the outcome of the proceeding.”
(Richter, supra, U.S. at p._ [178 L.Ed.2d at p. 642].) To
show prejudice, defendant must show a reasonable probability that
he would have received a mofavorable result had counsel’s
performance not been deficientStrickland, supra, 466 U.S. at pp.
693—694; Ledesma, supra, 43 Cal.3d 171, 217-218.) “A reasonable
probability is a probability sufficient to undermine confidence in
the outcome.” (Strickland, supra, 466 U.S. at p. 694; accord,
Ledesma, supra, 43 Cal.3d at p. 218.)

Even assuming trial counsel should have requested the accident
instruction, defendant has failedsbhow how he was prejudiced by
counsel’s failure to do so. Tlhary was instructed with CALCRIM

No. 3148 that the People mystove beyond a reasonable doubt
that defendant intentionally fired the shotgun. The accident

17
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instruction offered no additional guidance on the issue that would
have been helpful here.The defense was able to, and did argue
that the shotgun was fired accidait rather thanintentionally.

The jury’s true finding as tthe section 12022.53, subdivision (d)
firearm allegation necessarily meathat the jury found the firearm
was not accidentally discharged. The evidence on this issue was
compelling.

The evidence suggesting that defendant accidentally fired the
shotgun, on the other hand, was suspect. His statement to the
detective that the gun dischargactidentally was made only after
the detective suggested as muels an interrogation tactic.
Defendant denied wielding the shotgun during the second robbery,
yet the victim said the unarmedrpen had dreadlocks or twisties.
That described Soders’s hairstyle, not defendant’'s. Defendant
claimed that neither he nor&ers knew the shotgun was loaded
when it discharged and wounded milzez. Yet, the evidence
suggested defendant was familiar with shotguns. He had posed for
a picture holding one and it wasfeledant who later took a shotgun
from the apartment when he moved.

Defendant has failed to show a reaable probability that he would

have received a more favorable result had the accident instruction
been given.

White, 2013 WL 1277880, at *5-7.
2. Applicable Legal Standards
The clearly established fedelawv governing ineffective assance of counsel claims is

that set forth by the Supreme Court inddland v. Washington, 466 U.S. 668 (1984). To

succeed on a Strickland claim, a defendant must show that (1) his counsel's performance
deficient and that (2) th“deficient performance prejudicecetdefense.”_Id. at 687. Counsel i
constitutionally deficient ihis or her representation “fddelow an objective standard of

reasonableness” such thaivis outside “the range of competence demanded of attorneys ir
criminal cases.”_Id. at 687-8&(ternal quotation marks omitted)Counsel’s errors must be ‘sc

serious as to deprive the defendaind fair trial, a trial whose relus reliable.” Richter, 562 at

> CALCRIM No. 3404 reads in pertinent partfaiows: “[The defendat is not guilty of
<insert crime[s] > if (he/she) actedidited to act] withouthe intent required

for that crime, but acted instead acciddgtafou may not find the defendant guilty of
<insert crime[s] > unless you arvioced beyond a reasonable doubt th

(he/she) acted with ¢éhrequired intent.]” Een if modified for the section 12022.53, subdivisi
(d) firearm enhancement, the instruction wouldtted jury no more than what it had been told
other instructions — the Peopleeated to prove defendant intienally discharged the firearm
beyond a reasonable doubt.

18
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104 (quoting Strickland, 466 U.S. at 687).

Prejudice is found where “there is a r@aable probability that, but for counsel’s
unprofessional errors, the result of the proaggd/ould have been different.”_Strickland, 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” _Id. “The likelihood of a different rdsmust be substantial, not just conceivable.”
Richter, 131 S. Ct. at 792.

“The standards created by Strickland &®PR54(d) are both “highly deferential,” and
when the two apply in tandem, review is ‘doglldo.” Richter, 562 U.S. at 105 (citations

omitted). Thus, in federal habeas proceedingslving “claims of ineffective assistance of

counsel, . . . AEDPA review muke ““doubly deferential”” in oder to afford “both the state
court and the defense attorney the bermdfihe doubt.” _Woods v. Daniel, us. , , 1
S. Ct. 1372, 1376 (2015) (quoting Burt v. Titldsv,1 U.S. _ , ;134 S. Ct. 10, 13 (2013)),

As the Ninth Circuit has recently acknowledgétjhe question is whther there is any
reasonable argument that counsel satisfiedi®and’'s deferential standard.” Bemore v.
Chappell, 788 F.3d 1151, 1162 (9th Cir. 2015) {ongpRichter, 562 U.S. at 105). See also
Griffin v. Harrington, 727 F.3d 940, 945 (9th C2013) (“The pivotal question is whether the

state court’s applicatioof the_Strickland standard was unreasonable. This is different from
asking whether defense counsel’s performdaltdelow Strickland’s standard.”) (quoting
Richter, 562 U.S. at 101).
3. Analysis

This court agrees with the California CooftAppeal that petibner has failed to show
prejudice with respect to hisatin of ineffective assistance cdunsel. Under the circumstance
of this case, there is no reasomaptobability that the result the proceedings would have bee
different had petitioner’s trialatinsel requested a jury insttion based on the defense argume
that petitioner fired the shotgunidartinez accidentally. As notdwy the state court, the trial
evidence supporting this argumentswaeak. On the other hand, as described above, there
substantial circumstantial evidence that petitionenimeally shot Martinez in the leg in order
prevent him from leaving. The jurors’ truadiing on the firearm allegation “necessarily mear
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that the jury found the firearmas not accidentally dischargédWhite, 2013 WL 1277880, at
*6. Under these circumstances, petitioner wagongjudiced by his trial counsel’s failure to
request a pinpoint jury gtruction. Accordingly, petitioner isot entitled to federal habeas relie
on this claim.

IV.  Conclusion

For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s
application for a writ of Haeas corpus be denied.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnhi provisions of 28 U.S.C. 8 686(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Any reply to the objectio
shall be served and filed within fourteen days after service of the objections. Failure to file
objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst, 951 F.2d 1153 (9th

1991). In his objections petitionmay address whether a certifieatf appealabity should issueg

Cir.

in the event he files an appedlithe judgment in this casee&Rule 11, Federal Rules Governjng

Section 2254 Cases (the district court mustassudeny a certificate @ppealability when it
enters a final order adverse to the applicant).
DATED: February 8, 2016 , -~
Cltldiors — &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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