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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PLATTE RIVER INSURANCE No. 2:14-cv-1666-WBS-EFB
15 COMPANY, a Nebraska corporation,
Plaintiff,
13 FINDINGS AND RECOMMENDATIONS
V.
14
PREMIER POWER RENEWABLE
15 | ENERGY, INC., a California corporation;
DEAN RICHARDS MARKS, an
16 | individual; and SRILEE MARKS, an
individual,
17
Defendants.
18
19
This matter is before the court on plaifsi application for default judgment against
20
defendant Premier Power Renewable Energy, Inc. (“Prenti€EQ:F Nos. 8 and 49. For the
21
reasons stated below, pltffis motion must be granted.
22
i
23
i
24
25 ! This case was referred to the undersigmeguant to Eastern §irict of California
o6 [ Local Rule 302(c)(19)See28 U.S.C. § 636(b)(1).
27 % The court determined that oral argument wlaubt materially assist in resolution of the
motion, and the hearing noticed for Decemi&r2015 (ECF No. 49) was therefore vacated.
28 | E.D. Cal. L.R. 230(g).
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l. Background

This action arises out of a performance bamdl iademnity contract, &t were part of an
overall construction project for a roof mountamar system for a public school district in
Colorado. Defendant Premier Power Renewabkrdsn Inc. (“Premier Power”), which is owng
by defendants Dean Richards Marks and Sarile&k$/@ntered into construction contracts to
install the solar system. The Marks and PrerfR@wer also entered into an agreement with
plaintiff for plaintiff to issue performandasonds for which the Marks would hold plaintiff
harmless and indemnify plaintiff in the eventamiy claims on the bonds. As discussed below
Premier Power allegedly defaulted on its perfaragaobligations on the project and claims we
made against the bond. The Marks allegedlgéaib meet their indemnity and hold harmless
obligations to plaintiff and plairffinow brings this action for breach of the indemnity agreem

Plaintiff's complaint asserts claims agaiRsemier, Dean Richards Marks, and Sarilee
Marks for (1) breach of writtemdemnity contract (2) specific germance, (3) injunctive relief,
and (4) Quia Timet. ECF No. 1. On Jdlg, 2014, plaintiff served Premier by personally
delivering a copy of the summons and complairdtaick Richards, Premier’s registered agent
service of process. ECF No. 6. After Premidethto timely respond to the complaint, plaintif
requested the clerk enter Premier's defée@@F No. 7), which was entered on August 14, 201
(ECF No. 8). Plaintiff moves for default judgmt on its breach of contract claim against
Premier’ ECF No. 49-1.

[l Legal Standard

Pursuant to Federal Rule of Civil Prdcee 55, default may be entered against a party
against whom a judgment for affiative relief is sought who faik® plead or otherwise defend
against the actionSeeFed. R. Civ. P. 55(a). Howevéfa] defendant’s default does not
automatically entitle the plairfitito a court-ordered judgmentPepsiCo, Inc. v. Cal. Sec. Cans

238 F. Supp. 2d 1172, 1174 (C.D. Cal. 2002) (cibmgper v. Coombs7/92 F.2d 915, 924-25

® Richards Marks and Sarilee Marks appeanetiis action andiled an answer. ECF
No. 15. Plaintiff was granted summary judgmagainst these defendants on the breach of
contract claim on Decereb9, 2015. ECF No. 53.
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(9th Cir. 1986)). Instead, the decision to g@ntleny an application for default judgment lies
within the district court’s sound discretioAldabe v. Aldabe616 F.2d 1089, 1092 (9th Cir.

1980). In making this determination, tbeurt considers the following factors:

(1) the possibility of prejudice tthe plaintiff, (2) the merits of
plaintiff's substantive claim, (3) the sufficiency of the complaint,
(4) the sum of money at stakethmre action, (5) the possibility of a
dispute concerning the material facts, (6) whether the default was
due to excusable neglect, a(®) the strong policy underlying the
Federal Rules of Civil Procedure favoring decisions on the merits.

Eitel v. McCoo] 782 F.2d 1470, 1471-72 (9th Cir. 1986In applying this discretionary
standard, default judgments are mofien granted than deniedPhilip Morris USA, Inc. v.
Castworld Products, Inc219 F.R.D. 494, 498 (C.D. Cal. 2003) (quotiepsiCo, Inc. v.
Triunfo-Mex, Inc. 189 F.R.D. 431, 432 (C.D. Cal. 1999)).

As a general rule, once default is enteredfdbtual allegations of the complaint are ta
as true, except for those ahgions relating to damage$eleVideo Systems, Inc. v. Heidentha
826 F.2d 915, 917-18 (9th Cir. 1987) (citations omitted). However, although well-pleaded
allegations in the complaint are admitted by defendant’s failure to respond, “necessary fac
contained in the pleadings, and claims wtaoh legally insufficient, are not established by
default.” Cripps v. Life Ins. Co. of N. Ap@80 F.2d 1261, 1267 (9th Cir. 1992). A party’s
default conclusively establish#sat party’s liability, although iloes not establisthe amount of
damages.Geddes v. United Fin. Group59 F.2d 557, 560 (9th Cit977) (stating that although
a default established liability, it did hestablish the extent of the damages).

II. Discussion

A. Appropriateness of the Entry of Default Judgment UndeEited Factors

1. Factor One: Possibility of Prejudice to Plaintiff

The firstEitel factor considers whether the plafhtvould suffer prejudice if default
judgment is not entered, and such potential preguth the plaintiff militats in favor of granting
a default judgmentSeePepsiCo, Ing 238 F. Supp. 2d at 1177. Hep&intiff would potentially
face prejudice if the court does not enter a defadiment. Absent entry of a default judgmel
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plaintiff would be without another recourse focogery against Premier. Accordingly, the firs
Eitel factor favors the entry of a default judgment.

2. Two and Three: The Merits of Plaintif@uibstantive Claims and Sufficiency

the Complaint

The merits of plaintiff's substantive claimsdathe sufficiency of the complaint should |
discussed together because of the relatedndhls tivo inquires. The court must consider
whether the allegations in the complaint are sidfit to state a claim &t supports the relief
sought. See Danning572 F.2d at 138&epsiCo, InG.238 F. Supp. 2d at 1175.

Plaintiff seeks default judgment on itshch of contract claim against PrenfieiTo
succeed on its breach of contract claim under @ai law, plaintiff must establish (1) the
existence of a contract; (2) plaintiff's performan¢3) defendant’s breach of the contract; and
damages flowing from the breac@&DF Firefighters v. Maldonaddl58 Cal. App. 4th 1226,
1239 (2008).

The complaint alleges that on March 3, 20@&mier Power entered into a General
Indemnity Agreement (“Agreement”) in favor Bfatte River, as an inducement and partial
consideration for Platte River issuing syrkonds on behalf of Premier Powed. § 10. The
Agreement required Premier to indemnify pldfriagainst all demands, claims, loss, costs,
damages, expenses and fees including any atwrfe®s” that plaintifincurred as a result of
issuing surety bonddd.  12. Thereafter, Premier Powetezad into a coruction contract
known as “3020kWp-DC Roof Mount, Solar &d&ystem” in Douglas County, Coloradad,

1 13, and Platte River executed a Performancdagthent Bonds (collectively, “the Bonds”) f
certain performance and payment obligations undedit] 14. Various claimants under the
Bonds have alleged that Premier Power déddwon its performance and payment obligations

which were secured by the Bonds. Pursuatti¢cAgreement, plaintiff requested Premier to

of

(4)

* As noted, the complaint purports to assert four causes of action: (1) breach of written

indemnity agreement, (2) specific performance, (3) injunctive relief, and (4) Quia Timet. E
No. 1 at 8-12. However, it reduces to a singleseaof action for breach of contract. The secq
third, and fourth claims are merely formsrefief based on defendants’ alleged breach of
contract. They are not indepentlgrounds of recovery. Accargly, plaintiff application for
default judgment only addressesadlaim for breach of contract.
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indemnify it for the claims made agairnisé Bonds, but it has failed to do dd.  15. As a
result, plaintiff incurred liabilities in evess of $1,011,121.60 as of the date this action was
commenced, and continues to incur additionséds due to investigation, defense, and/or
satisfaction of claimagainst the Bonddd. 11 16, 21.

These allegations are sufficient to allegeeabh of contract clan under California law.
Accordingly, these two factors wéign favor of granting default.

3. Factor Four: The Sum of Money at Stake in the Action

Under the fourth factor cited Hitel, “the court must considéne amount of money at

stake in relation to the serimess of Defendant’s conductPepsiCo, InG.238 F. Supp. 2d at

1177;see also Philip Morris USA, Inc. v. Castworld Prods.,,|2¢9 F.R.D. 494, 500 (C.D. Ca|.

2003). Plaintiff seeks damages in the amount of $1,334,701.14 (principal amount $1,217,
plus interest $117,622.58). Although the amount of mantetake in this case is large, the
amount sought is not excessiva@hation to Premier’'s conductndeed, plaintiff only seeks to
recover what it is oed under the contract.

4. Factor Five: The Possibilibf Dispute Concerning Material Facts

The court may assume the truth of well-pleaded facts in the complaint (except as tqg
damages) following the cles entry of default.See, e.g., Elektra Entm’t Group Inc. v. Crawfg

226 F.R.D. 388, 393 (C.D. Cal. 2005) (“Because l@bations in a well-pleaded complaint are

taken as true after the couredt enters default judgment, tkeas no likelihood that any genuing

issue of material fact exists.’grcord Philip Morris USA, In¢.219 F.R.D. at 50(®PepsiCo, InG.
238 F. Supp. 2d at 1177. Accepting the plaintéflegations as true, there will likely be no
dispute concerning a material fact.

5. Factor Six: Whether the Default Was Due to Excusable Neglect

The record reflects that Premier’s defaulswat due to excusable neglect. Premier w
served a copy of the summons and complaint on July 18, 2014. ECF No. 6. Plaintiff also
Premier with a copy of the motion for defaultiggment. ECF No. 49-4. Thus, it appears that
Premier had notice of the pending action but fesdgd not to defend agwait plaintiff's claims.
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6. Factor Seven: The StrondiPg Favoring Decisins on the Merits

“Cases should be decided upon theiritm@vhenever reasonably possibléitel, 782
F.2d at 1472. However, district courts have dated with regularity tat this policy, standing
alone, is not dispositive, espdtfavhere a defendant fails to aggr or defend itself in an action.
PepsiCo, InG.238 F. Supp. 2d at 1173ee also Craigslist, Inc. v. Naturemarket, 1594 F.
Supp. 2d 1039, 1061 (N.D. Cal. 2018S Recovery Servs., Inc. v. Kapla10 WL 144816, at
*7 (N.D. Cal. Jan. 11, 2010artung v. J.D. Byrider, Inc2009 WL 1876690, at *5 (E.D. Cal.
June 26, 2009). Accordingly, this factor shontd preclude entry of default judgment.

OnbalancetheEitel factors weigh in favor of graing plaintiff’'s motion for default
judgment. The court must therefore deterntireamount of damages plaintiff is entitled to
receive.

B. Damages

In support of its motion for default judgmeptaintiff submitted the declaration of Ron
Wills, a Senior Bond Claims Specialist for plaint ECF No. 49-2. Mr. Willis’s declaration
establishes that the Bonds weretbissued in the amount of $1,011,121.60. T 14. After the
Bonds were issued, a subcontractor, PowenBes MasTec, LLC (“PPM”) asserted a $1.6
million claim against the Payment Bond, alleging that Premier defaulted on its payment
obligation to PPM.Id. 1 15. The dispute regarding thatitiavent to arbitration and on October
2, 2014, the arbitrator awarded PPM $1,964,419.5&images, $707,191.04 in interest, and
$324,448.84 in attorney’s fees, expengas$ @osts, for a total award of $2,996,059.4d1.1 18.
The amount awarded was subsequently confirbyeithe United States District Court for the
Southern District of New Yorkld. 1 19-20, Ex. 7. Thereatter, plaintiff issued payment to HPM
in the amount of $1,011,121.60, in satisfaction of PRiaims against the Payment Bond. ECF
No. 49-2 1 26.

After PPM made its claim under the PaymBands, but prior to plaintiff issuing
payment, plaintiff requested defendants deposit oasbllateral with @intiff in the amount of
PPM’s claim as required by the Agreemeldl. 1 22-23. Defendants refused to do so, and

therefore plaintiff retained coundel assist with the investigatiarf liens and other claims issues
6
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related to the dispute. Totdaplaintiff has incurred $205,956.96 in expenses and fees in re
to issuing the Bondsld. 11 25-34, Ex. 4. The Agreement sfieally provides that Premier is
required to indemnify plaintiff “against all demand&ims, loss, costs, damages, expenses, :
fees including any attorneys’ fees” that pldinticurred as a result of issuing the Bondid. Ex.
A (section 2). The Agreement further provides fhlaintiff is entitled toprejudgment interest af
a rate of 12 percent per annum. Accordinglgjrglff is entitled to an award of $1,214,078, pl¢
interest at a rate of 12 ment per annum, for the amount paid under the Payment Bond and
expenses incurred in issuing it.

Plaintiff's evidence demonstrates thamiade 76 payments between December 2012 4
October 2015 for expenses it incurred relateBPM’s claim under the Payment Bond, and th
the interest for these payments, at a rate2gbercent, totals $117,662.58 (calculated from the
date of each disbursement through December 14, 20A6xordingly, plaintiff is entitled to
damages in the amount of $1,334,70 drncipal plus interest).

IV.  Conclusion

For the reasons state abowés hereby RECOMMENDED that:

1. Plaintiff's application for default judgent (ECF No. 49) be granted,;

2. The court enter judgment against defend@neimier Power Renewable Energy, Inc.
jointly and severely, in the amount of $1,334,701.14.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanth provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgzailure to file objections
1
1

> Plaintiff only seeks to recover intstghrough and including December 14, 2015, the
date its motion for summary judgment was set &aring before the assignditrict judge. ECH

No. 49-1 at 19.
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan,158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




