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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAMON ENRIQUEZ MENDEZ, No. 2:14-cv-1950-MCE-KJN (TEMP)
Petitioner,
V.
STU SHERMAN, Warden, FINDINGS AND RECOMMENDATIONS
Respondent.

Petitioner is a state prisen proceeding without counselith a petition for a writ of
habeas corpus pursuant to 28 U.S.C. 8§ 2254tidPer challenges aiflgment of conviction
entered against him on October 5, 2009, in theJ8agquin County Superi@ourt, on charges o
first degree murder, attempteabbery, and active partgation in a criminal street gang. He
seeks federal habeas relief on the following gdsu (1) the trial court violated his Sixth
Amendment right to confront the withesses agehim and his Fourteenth Amendment right t
due process when it allowed thegecution’s gang expert to tegtdn the basis of hearsay; (2)
his sentence of life without pdeoconstitutes cruel and unusual punishment, in violation of th
Eighth Amendment; (3) the evidenicgroduced at his @l is insufficient tosupport the robbery
special circumstance and his conviction for activgigpation in a criminaktreet gang; (4) his
trial counsel rendered ineffectivesestance; and (5) jury instructi@mror violated his right to du
process. Upon careful consideration of theord and the applicable law, the undersigned

1

c. 23

O

e

[1°)

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2014cv01950/271815/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2014cv01950/271815/23/
https://dockets.justia.com/

recommends that petitioner’s applicatfon habeas corpus relief be denied.
I. Background

In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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Defendant was convicted by aryuof first degree murder
(Pen.Code, § 187), attempteabbery (id. § 664/211), and active
participation in a criminaktreet gang_(id. 8 186.22, subd. (a)).
(Further undesignated section refeces are to the Penal Code.)
The jury also found the murder was committed during the
attempted robbery (8 190.2, subd\(1&)(A)), both the murder and

the attempted robbery were commitfied the benefit of a criminal
street gang (88 186.22, subd. (b), 190.2, subd. (a)(22)) and a
principal in the offenses disclyeed a firearm causing great bodily
injury (8 12022.53, subds. (d) & (e)).

On the murder conviction, defendamés sentenced to life without

the possibility of pare (LWOP) plus consetive terms of 25 years

to life and 10 years for thdirearm discharge and gang
enhancements respectively. On the attempted robbery, defendant
received a consecutive, one-thintiddle term of one year, plus
enhancements of 25 years téeliand 10 years for the firearm
discharge and gang enhancementsutoconcurrently to the terms

on the murder charge. Finally, on the gang offense, defendant
received a concurrent adle term of two years.

Defendant appeals camtding: (1) the triatourt erred in denying
his motion for mistrial after a psecution gang expert presented
improper testimony; (2) he received ineffective assistance of
counsel when his attorney eted testimony from a witness
suggesting, incorrectly, that anotiveitness had provided damaging
testimony during the preliminary héag; (3) there is insufficient
evidence to support the robbery spécircumstance; (4) there is
insufficient evidence to supportelygang charge and enhancements;
(5) the jury was not properly instructed on the gang special
circumstance; (6) the jury wasot properly instructed on the
firearm enhancement; (7) the LWOP sentence constitutes cruel and
unusual punishment; (8) the 1@ar gang enhancements were
improperly imposed in addition to the 25-to-life firearm
enhancements; and (9) the courtswaquired to stay the sentences
on the attempted robbeand gang charges.

We agree with defendant thahe gang special circumstance
findings on the murder and attempted robbery offenses must be
reversed due to instructional error, the gang enhancements on those
offenses must be stricken besauthey cannot be imposed in
addition to the firearm use enhancements, and the separate
punishments for the robbery and gang charges must be stayed
pursuant to section 654. In atther respects, we affirm the
judgment.
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Facts and Proceedings

On the afternoon of December 9, 2007, defendant, Jose Cardenas,
Martha M., and Carina G., along with several others, attended a
gathering at the home of Josei? Stockton. All of the attendees
were members of the Surenos dnal street gang. Defendant and
Cardenas were members of the Vickystown subset of the Surenos,
while Martha and Carina were members of the Playboys subset.

Cardenas, Martha M. and Carita arrived in a car driven by
Carina, who parked in an alleyhied Jose P.'s home. Defendant
arrived separately. At some poiduring the afternoon, defendant
and Cardenas stood among a grafpmen who were passing
around a handgun. Defendant had the gun in his pocket or
waistband either before or after it was passed around.

Later in the afternoon, Cardenablartha and Carina got into
Carina's car to leave and wereitiveg for defendant to join them.
About that time, 19-year—old Francisco Montejo walked passed
[sic] them down the alley talking on a cell phone. Cardenas made a
comment to the effect that he liked the man's phone and should take
it from him. A couple of minutestear, Cardenas asked to be let out

of the car and walked to the back of it. Defendant joined him there
and they talked for a couple of minutes. The two then walked up
the alley in the diretion of Montejo.

Defendant and Cardenas appraatiMontejo and announced they
were Surenos. Cardenas hkldntejo at gunpoint, while defendant
attempted to search him. Howeyvdefore defendant could take
anything, Cardenas shiglontejo in the chest.

Defendant and Cardenas fled aharsly thereafter were picked up
by Carina G. and left the areMontejo later died from the bullet
wound.

Defendant and Cardenas were charged with murder, attempted
robbery and active participation i@ criminal street gang, along
with various special circumstances and enhancements, as described
above. They were tried togetherfdre separate juries. Defendant
was convicted as charged and seokd as previously indicated.

People v. Mendez, No. C063386, 2013 WL 1209351 & (Cal. Ct. App. Jan. 10, 2013), as

modified on denial of reh'g (Feb. 11, 2013).

ll. Standards of Review Applicable to Habeas Corpus Claims
An application for a writ of habeas @urs by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United Stat¢
U.S.C. § 2254(a). A federal writ is not avaikfor alleged error in the interpretation or
application of state law. See Wilson v. Gman, 562 U.S. 1, 5 (2010); Estelle v. McGuire, 50
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U.S. 62, 67-68 (1991); Park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clativat was adjudicated on the merits
in State court proceedings unléiss adjudication of the claim -

(2) resulted in a decision thatas contrary to, or involved an

unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision thatas based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying § 2254(d)(1), “cleagbtablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastsoned state court decisior

Greene v. Fisher, 132 S. Ct. 38, 44 (2011); I8tew. Cullen, 633 F.3d 852, 859 (9th Cir. 2011

(citing Williams v. Taylor, 529 U.S. 362, 405-06 (2000)). Circuit court precedent “may be

persuasive in determining what law is clearliabBshed and whether a state court applied thé

law unreasonably.” Stanley, 633 F.3d at 8p%ting Maxwell v. Roe, 606 F.3d 561, 567 (9th

Cir. 2010)). However, circuit precedent may notumeed to refine or sharpen a general princi
of Supreme Court jurisprudenc#o a specific legal rule thait[e] [Supreme] Court has not

announced.”_Marshall v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citing Parker v. Matthew

S. Ct. 2148, 2155 (2012)). Nor may it be used to “dater whether a particular rule of law is
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as correct. Id. Furflvéhere courts of appeals haligerged in their treatment of

an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.

Carey v. Musladin, 549 U.S. 70, 77 (2006).
A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C

precedent on “materially indistinguishable” factPrice v. Vincent, 538 U.S. 634, 640 (2003).

Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
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writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that principteeédacts of the pris@n’s case. _Lockyer v.

Andrade, 538 U.S. 63, 75 (2003); Williams, 529 U.S. at 413; Chia v. Cambra, 360 F.3d 99

(9th Cir. 2004). A federal habeas court “mmot issue the writ sintp because that court
concludes in its independent judgment thatrétevant state-court dision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be

unreasonable.” Williams, 529 U.S. at 412. 8ke Schriro v. Landrigan, 550 U.S. 465, 473

(2007);_Lockyer, 538 U.S. at 75 (it is “not enougétta federal habeas coun its independent

review of the legal question, idtevith a ‘firm conviction’ thatthe state court was ‘erroneous.’
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on the cotrexss of the state cowsttiecision.”_Harrington v

Richter, 562 U.S. 86, 101 (2011) (quotingrb@ough v. Alvarado, 541 U.S. 652, 664 (2004))

7, 10C

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded disagment.”_Richter, 562 U.S. at 103.
If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing

court must conduct a de novo review of a halpedisioner’s claims.Delgadillo v. Woodford,

527 F.3d 919, 925 (9th Cir. 2008); see also &ranHazey, 533 F.3d 724, 735 (9th Cir. 2008)

(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlzes basis for the state court

judgment. _Stanley, 633 F.3d at 859; Robingolynacio, 360 F.3d 1044, 1055 (9th Cir. 2004),

If the last reasoned state codecision adopts or substantiallycarporates the reasoning from §
previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

the last decision. Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc).

federal claim has been presented to a state andrthe state court has denied relief, it may be
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presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law proceduralipciples to the contrary.” Richtebs62 U.S. at 99. This presumption
may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likg” 1d. at 99-100 (citing Yst v. Nunnemaker, 501 U.S. 797, 803

(1991)). Similarly, when a state court decisioragpetitioner’s claims rejects some claims bu
does not expressly address a fatlelaim, a federal habeasuwrt must presume, subject to

rebuttal, that the federal chaiwas adjudicated on the merits. Johnson v. Williams, 133 S. C

1088, 1091 (2013).
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine

whether habeas corpus religfavailable under § 2254(d). astey, 633 F.3d at 860; Himes v.

Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Indeleat review of the record is not de no

o

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decision is objectivaelyeasonable.” Himes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the statairt to deny relief.”_Rihter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.

Stancle v. Clay, 692 F.3d 948, 957 & n.3 (9th Cir. 202\&hile the federal court cannot analy:

just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 562 U.S. at 98. This court “nhdgetermine what arguments or theories . . . ¢
have supported, the state court’sidmn; and then it must ask ether it is possible fairminded
jurists could disagree that thaseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Court.” Richter, 38635. at 102. The petitioner bears “the burden
demonstrate that ‘there was reasonable basis for the state coadeny relief.” Walker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2018u6ting Richter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
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habeas court must revieweticlaim de novo. Stanley, 633 F&d860; Reynoso v. Giurbino, 46

F.3d 1099, 1109 (9th Cir. 2006); Nulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).
lll. Petitioner’s Claims

A. Testimony of Gang Expert

In his first ground for relief, petitioner ctas that the trial court violated his Sixth
Amendment right to confront the withesses agehim and his Fourteenth Amendment right t
due process when it allowed the prosecution gapgreto testify on the basis of hearsay that
Montejo’s murder may have been committed forlibeefit of the Sureno street gang. (ECF N
1 at 30.J Petitioner argues that the expert “disggt testimonial hearsay to the jury,” in
violation of the Confrontation Clae. (Id. at 34.) He also amgithe expert’s testimony was sq

prejudicial as to render his triundamentally unfair, in violadn of the Due Process Clause.

(1d.)

1. State Court Decision
The California Court of Appealescribed petitioner’s arguntsrand its ruling thereon, 3

follows:

During cross-examination of th@osecution's gang expert, Officer
James Ridenour, counsel for codefant Cardenas asked how the
offenses charged in this matteould have benefited the Surenos
gang in light of the fact the defendants had not been wearing gang
clothing, they did not flash gang signs, and no graffiti was produced
proclaiming responsibility. Rid®ur answered: ‘ice this crime

has happened, all the way up Cid® Mayo, or actually it was
May 3rd of this year, when | have talked to Norteno gang members,
especially on May 3rd, | actuallyogiped and talked to them on the
alley off Charter, okay, this alley that enters off MLK is actually a
spot | stopped and talked to thkgl. We were just talking and |
was asking him what was going with his gang, what's going on
with the fighting, has he been shattlately, has he been - what's
going on with him, the Nortenos, with the Nortenos and Surenos.
We talked for a while, and | said—.”

At that point, counsel for defieant objected on hearsay grounds,
and counsel for Cardenas objected that the answer was not
responsive to the question. Thialtcourt overruledhe objections.

1 Page number citations such as this oea@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.

2
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Ridenour continued: “We talkefbr a while, and he said the
Surenos are starting to step it upasked him what he meant by
that.” Counsel for Cardenas again objected, this time based on
Crawford v. Washington (200441 U.S. 36 [158 L.Ed.2d 177]
(Crawford). The trial court agn overruled the objection.

Ridenour then completed his answ&nd he said they are starting

to step it up and that they have bé&éling a lot of us lately. 1 said,
what are you talking about, and $&d they killed their own people
here in the alley a couple of yeago. During that same year, they
were driving around in a truck gt shooting Nortenos like they
were nothing, and then they wetiadking about the homicide that
happened at AM/PM, when they stabbed and shot the guy at
AM/PM. He said they're just stepping up. They're not playing no
more with us, they're trying to make a move. That's one way.

“I have also talked to citizens that area, right after this homicide
happened, a couple of months, and since then going through that
area, asking them - | see people standing, mowing their yards and
stuff like that, | just ask them valh the neighborhood is like, they

tell me they're tense, they're tense because of the shootings, they're
tense because - and they say both Nortenos and Surenos, both
Nortenos and Surenos seem lilteey are getting more violent,
they're shooting people in the alley, they're shooting people in the
streets.”

At that point, counsel for defendaobjected that the answer was
not responsive and asked that it be stricken and to approach the
bench. After an unreported bénconference, questioning moved

on to other matters.

At the next break, counsel for defendant moved for a mistrial.
Counsel indicated that, while tlamswer may have been responsive

to the question, defendant “shdn't be saddled with bad
guestions” asked by a co-defendant's counsel. Cardenas's counsel
again asserted the testimony violated Crawford.

The trial court denied the motiorlhe court explained the question
was legitimate and the answer was responsive, but “probably went
too far.” The court indicated the @mer did not suggest that either
defendant was involved in the oth&imes described by the officer
but instead the reference was to Sureno crimes in general.

Defendant contends admission tbe foregoing testimony was so
prejudicial as to render his trialddamentally unfair, in violation of
state and federal due process. &tgues the trial court therefore
erred in denying his motion for misati Of course, implicit in this
argument is that the trial cduerred in overruling counsels'
objections to the testimony in thedi place. Defendant raises a
number of separate arguments iis tiegard, including a claim that

admission of the evidence violated his constitutional right of
confrontation as recognized in Crawford.

Inexplicably, the People respond oty this Crawford argument,

8
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thereby apparently conceding the others. However, we do not
accept that implicit concession andailtonsider each argument in
turn.

Defendant first contends the co@rroneously reasoned there was
no prejudice from the foregoy testimony because it was not
directed at him personally, but gnat the Surenos gang generally.
He points out: “The unidentified Norteno directly referred to the
charged crimes (‘they killed tireown people here in the alley a
couple of years ago’). Similarly, the neighbors' statements that they
were tense because of the ‘shootings' was solicited from those
witnesses by Ridenour ‘right after the homicide happened.”
Defendant argues the unidentifiddorteno stated “they killed”
rather than “they accidentallyhat” the victim, thereby going to
“one of the most hotly dmuted issues in the trial.”

The foregoing arguments do not suggest any misuse of the
indicated testimony. The questiasked of Officer Ridenour was

how the gang could benefit from the crime. The fact that people on
the street were aware of the crime and that it was perpetrated by
Surenos answered that question. The fact neighbors may have been
tense following the crime is no surgei since tensioand anxiety is
exactly what such gang crimes are intended to create. Officer
Ridenour was essentially explainitgpw the crimes caused their
intended result. There is no suggasteither defendant was tied to

any of the other described crimes.

Defendant also takes issue with the trial court's suggestion that he
would not be prejudiced by the mention of other crimes committed
by Surenos in general. He arguélt is well established that
improperly admitted gang evidence creates a substantial danger of
undue prejudice precisely because @ates a risk that the jury will
improperly infer that the defendamas a criminal disposition.”

Defendant cites as supportdpée v. Cardenas (1982) 31 Cal.3d
897 (Cardenas), where the Supreme Court found an abuse of
discretion under Evidence Codection 352 in the admission of
evidence that the defendant asdveral of his witnesses were
members of the same criminal strgang. In thatase, there were

no gang charges; the evidence was admitted instead to show bias of
the witnesses. The high court concluded such evidence was
cumulative in light of other evidee showing the oke relationship
between the defendant and the witnesses. Hence, the minimal
probative value of the evideneeas outweighed byts prejudicial
effect. (Cardenas, at pp. 904-905.)

Cardenasis clearly inapposite. The court there concluded the
evidence was improperly admitted under Evidence Code section
352 because its slight probative value was outweighed by its
prejudicial effect. Defendant heddd not raise an Evidence Code
section 352 objection, so there wasawgasion for the trial court to
weigh probative value against preicidl effect. Defendant did not
initially object to the evidence amduly prejudicial. He asserted it
should be excluded because itsAeearsay and not responsive.
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Defendant's argument that “improperly admitted gang evidence
creates a substantial danger of umdprejudice” merely begs the
guestion of whether the evidence was improperly admitted. And
while improperly admitted evidence could create a substantial
danger of prejudice, so too coyddbperly admitted evidence.

“The rule is long established in [Farnia that experts may testify

as to their opinions on relevamatters and, if questioned, may
relate the information and sources on which they relied in forming
those opinions. Such sourcesynaclude hearsay.” (People v.
Thomas (2005) 130 Cal.App.4th 1202, 1209.) “Evidence Code
section 801 permits an expert testify to an opinion ‘[b]Jased on
matter . . . perceived by or personally known to the witness or made
known to him at or before the &eng, whether or not admissible,
that is of a type that reasonably may be relied upon by an expert in
forming an opinion upon the subjdotwhich his testimony relates,
unless an expert is ¢erluded by law from usg such matter as the
basis of his opinion.” (Evid.Code, 8§ 801, subd. (b) .. ..)” (People
v. Coleman (1985) 38 Cal.3d 69, 90 (Coleman), disapproved on
other grounds in People v. Ricdaf2012) 54 Cal.4th 758, 824, fn.
32)

The questioning by defense counseint to the expert's opinion
that the shooting of Montejo wdsr the benefit of the Surenos
gang. Ridenour was asked an m@nded question about how the
crime could have benefited thenga thus inviting an open-ended
answer. Ridenour explained hdihe public, and the Nortenos in
particular, came to view the crime part of an inagase in violent
criminal activity by the SurenosThe answer was responsive.

Defendant argues evidence of other crimes committed by someone
else, such as the AM/PM stabbing and shooting mentioned by
Ridenour, is not admissible tprove defendant's guilt of the
charged offenses. However, while that may be true as far as it goes,
the evidence here was not admitted to prove defendant committed
the offense but to prove that such offense was for the benefit of the
gang. Defense counsel's questioning suggested no such connection
existed and challenged the witness to explain otherwise. The
witness did so by indicating word dhe street was that the murder
was part of a pattern of increased gang violence.

Defendant next contends “an expert ‘may not under the guise of
reasons bring before the jury incompetent hearsay evidence,”
quoting from _Colemarsupra, 38 Cal.3d at page 92. According to
defendant, “[ijln caseswhere the risk ofimproper use of the
hearsay outweighs itprobative value as &asis for the expert
opinion it may be necessary toctxde the evidence altogether.”
Defendant argues this is such ae;dsecause the trial court placed
no restriction on the jury's use oktkvidence. Hence, the jury was
not restricted to using the evidenonly to test the basis of the
expert's opinions.

In Coleman, the high court cautioné@alifornia law gives the trial
court discretion to weigh the probative value of inadmissible
evidence relied upon by an expert witness as a partial basis for his

10
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opinion against the risk that the jumjight improperly consider it as
independent proof of the facts recited therein.” (Colersapra, 38
Cal.3d at p. 91.) The court contitb€[W]hile an expert may give
reasons on direct examirati for his opinions, including the
matters he considered in formmgi them, he may not under the guise
of reasons bring before the jury incompetent hearsay evidence.
[Citation.] Ordinarily, the use dd limiting instruction that matters

on which an expert based his opiniare admitted only to show the
basis of the opinion and not for the truth of the matter cures any
hearsay problem involved, but iaggravated situations, where
hearsay evidence is recited in detail, a limiting instruction may not
remedy the problem.” _(Id. at @2.) Finally, the court stated:
“[T]he trial court must exercisis discretion pursuant to Evidence
Code section 352 in order to limit the evidence to its proper uses.
The exercise of this discretion yneequire exclusion of portions of
inadmissible hearsay which were metated to the expert opinion.
[Citation.] Or it may be necessary to sever portions of the
testimony in order to protect thigghts of the defendant without
totally destroying the value of the expert withess' testimony.
[Citation.] In still othe cases where the ris improper use of the
hearsay outweighs itprobative value as &asis for the expert
opinion it may be necessary to axi¢ the evidence altogether.”
(Id. at pp. 92-93.)

Defendant's argument that an expert may not present incompetent
hearsay evidence under the guise of explaining the basis for his
opinions again begs the question of whether this was incompetent
hearsay evidence. Likewise asdefendant's further argument that

an expert cannot base an opinmnunreliable hearsay. Defendant
asserts “[s]tatements made toipelby victims and witnesses are
not considered trustworthy.” However, these are the very things
gang experts are reasonably expetbeakly upon. In this instance,

for example, how else would O¢er Ridenour have learned about
the perception in the communityegarding the charged crime.
While the hearsay evidence may not have been admissible to prove
a stabbing and shooting occuwreat an AM/PM, it would
nevertheless be admissible to show how the public viewed the
charged crime in context, théne supporting the expert's opinion
that the crime was gang-relatedefendant points to nothing to
suggest the indicated informatievas any more or less competent

or reliable than other such eeiace routinely relied upon by gang
experts.

Lastly, defendant contends iatluction of the hearsay evidence
violated his right of confrontain. “In all criminal prosecutions,

the accused has a right, guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution, ‘to be confronted
with the witnesses against him . . . .” (People v. Thomagra,

130 Cal.App.4th at p. 1208.) “I€rawford, the Supreme Court
held that out-of-court statements that are testimonial in nature are
inadmissible unless the declarantigvailable and the accused has
had a prior opportunity to croexamine the declarant.”_(Ibid.)

The People contend defendant has forfeited this argument by failing
to object below on the basis of &ford. However, because the

11
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issue was raised by co-counsel, venaude it is properly before
us.

The initial question in any Crawford analysis is whether the out-of-
court statements were testimonial in nature. The United States
Supreme Court did not provide @mprehensive definition in
Crawford of what would be considered testimonial, but did provide
the following examples: (1) “exarte in-court testimony or its
functional equivalent - that is, mat such as affidavits, custodial
examinations, prior testimony that the defendant was unable to
cross-examine, or similar pretrislatements that declarants would
reasonably expect to be used pmsgorially,” and (2) “statements .

. made under circumstances which would lead an objective
witness reasonably to believe tlla¢ statement would be available
for use at a later trial.” _(Crawforédupra, 541 U.S. at pp. 51-52
[158 L.Ed.2d at p. 193].)

There can be no reasonable dispute that the statements at issue here
fall outside the examples mentioned by the United States Supreme
Court. These were not custodiakaminations of percipient
witnesses to the crimes but merely general statements regarding the
word on the street as to the effe€the crimes. Tére is nothing to
suggest the individuals quested by Officer Ridenour would
reasonably have expected their comments to be used in court.

Defendant cites United StatesMejia (2d Cir. 2008) 545 F.3d 179,

to support his contention that tlsatements at issue here were
testimonial. However, Mejia is cldg inapposite, as it involved an
expert who was also the investigating officer in the case and who
recited to the jury information that was obtained from a gang
member who had been interrogatelile in police custody. (See

id. at p. 199.)

“Hearsay in support of expert apon is simply not the sort of
testimonial hearsay the use of which Crawford condemned.’
[Citations.] ‘The rule is long established in California that experts
may testify as to their opinion®n relevant matters and, if
guestioned, may relate the information and sources on which they
relied in forming those opinions. Such sources may include
hearsay. [Citations.] [Citation.] . . . [A]dmission of expert
testimony based on hearsay will typically not offend confrontation
clause protections because ‘axpert is subject to cross-
examination about his or heopinions and additionally, the
materials on which the expert 4 his or her opinion are not
elicited for the truth of their contés) they are examined to assess
the weight of the expert's opinidn(People v. Sisneros (2009) 174
Cal.App.4th 142, 153-154.)

The question here is whetherettirial court erred in denying
defendant's motion for mistrial‘ln reviewing rulings on motions
for mistrial, we apply the defereal abuse of discretion standard.
[Citation.] ‘A mistrial should be @nted if the court is apprised of
prejudice that it judges incurable by admonition or instruction.
[Citation.] Whether a particular irsent is incuralyl prejudicial is

by its nature a speculative mattendahe trial court is vested with

12
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considerable discretion in ruling on mistrial motions. [Citation.]’
[Citation.]” (People v. Wallace (2008) 44 Cal.4th 1032, 1068.)

Any prejudice to defendant was minimal, inasmuch as the expert
recounted other Surenos crimes as the basis for his opinion that a
primary purpose of the gang was committing crimes.

Furthermore, contrary to defendarassertions, this was not a close
case. Defendant relies on his ogglf-serving statements to police
that he tried to talk Cardenas out of the crime and only followed
behind him as he approached the victim. But even accepting this as
true, the fact remains that, afteefendant was unable to talk
Cardenas out of it, he accompahi@ardenas up the alley knowing

full well Cardenas's intent. Othevidence also shows defendant
readily participated in the crime thereatfter.

We conclude the trial court did not abuse its discretion in denying
defendant's motion for mistrial.

Mendez, 2013 WL 120935, at *2-6.
2. Analysis: Confrontation Clause
The Sixth Amendment to the United States Constitution grants a criminal defendan
right “to be confronted with theiitnesses against him.” U.S. Const. amend. VI. “The ‘main

essential purpose of confrontation is ¢ézwre for the opponent the opportunity of cross-

examination.” _Fenenbock v. Director of Cattiens for California, 692 F.3d 910, 919 (9th Cir.

2012) (quoting Delaware v. Van Arsdall, 4055. 673, 678 (1986)). The Confrontation

Clause applies to the states through the Eeath Amendment. Pointer v. Texas, 380 U.S. 4

406 (1965).
In Crawford v. Washington, 541 U.S. 36 (2004 United States Supreme Court held

that the Confrontation Clause bars theestedm introducing into evidence out-of-court
statements which are “testimonial” in nature geléhe witness is unavailable and the defends
had a prior opportunity to cross-examine the witness, regardless of whether such stateme
deemed reliable. The Crawford rule “hasapplication to” an “oubf-court nontestimonial

statement.”_Id. at 42, 51, 68. See aldloorton v. Bockting, 549 U.S. 406, 420 (2007).

Although the Supreme Court in Crawford declinegrovide a comprehensive definition of the

term “testimonial,” it did state that “[s]tatemts taken by police officers in the course of

interrogations are . . . testimoniatder even a narrow standard.” Crawford, 541 U.S. at 52.
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court also provided the following “formulations” af‘core class” of testimonial statements: (’
“ex parte in-court testimony or ifanctional equivalent — that is, material such as affidavits,
custodial examinations, priorsigmony that the defendant wasable to cross-examine, or

similar pretrial statements that declarants @aelsonably expect to lbeed prosecutorially;”

(2) “extrajudicial statements . . . contained in falzed testimonial materials, such as affidavits,

depositions, prior testimony, oonfessions;” and (3) “stateents that were made under
circumstances which would lead an objective esthreasonably to bele that the statement
would be available for use ataer trial.” Id. at 51-52.

The Confrontation Clause s no application to out-obart statements that are not

offered to prove the truth of the matter asessk” Williams v. lllinois, 132 S. Ct. 2221, 2228

(2012). _See also Crawford, 541 U.S. at 59 n.@rfgdahat the Confronteon Clause “does not

bar the use of testimonial statements for purpotieex than establishirtge truth of the matter
asserted”). Thus, “[u]retl settled evidence law, an expert may express an opinion that is ba
on facts that the expert assumes, but does net,kode true.”_Williams, 132 S. Ct. at 2228.
Since the decision in Crawfordumerous federal courts haleld that the introduction of
otherwise inadmissible hearsayidance in support of a gang exp&itness’ testimony does no

violate the Confrontation Clause. See dJmnited States v. Palacios, 677 F.3d 234, 243-44 (4

Cir. 2012); United States v. Ayala, 601 F.3d 258 (4th Cir. 2010); Alejandre v. Brazelton, N

C 11-4803 CRB (PR), 2013 WL 1729775, at **10 -(N.D. Cal. April 22, 2013) (expert

witness’ testimony concerning the meaning deddant’s tattoos based in part on hearsay

statements from an undisclosed parolee did radate Confrontation Claae); Lee v. Gipson, Na.

11-cv-2855 MCE KJN P, 2012 WL 5349506 (E.D. Gatt. 26, 2012 (concluding that Crawfor
does not undermine the established rule tkpees can testify to #ir opinions on relevant

matters and may relate the information aodrees upon which they rely in forming those

opinions));_Lopez v. Horel, Civ. No. 07-4168)11 WL 940054, at *11 (C.D. Cal. Jan. 19, 201

(“Thus, Crawford does not undermine the establishkdthat experts can testify to their opinic

on relevant matters and may relate the infdiomaand sources upon which they rely in formin

those opinions”); Her v. Jacquez, No. 288612 JAM TJB, 2011 WL 1466868, at *33 (E.D.
14
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Cal. Apr. 18, 2011) (gang expert's testimotpat specific gangsnd their activities and
membership, based on information imparted to him by others, did not violate Confrontatior
Clause because underlying information not offdogdts truth but merely to support expert’s

opinion); Walker v. Clark, No. CV 08-5587-CJIEM), 2010 WL 1643580, at *15 n.8 (C.D. C

Feb. 18, 2010) (citing cases); Lopez v.gisz, No. 1:09-CV1451 AWI JMD HC, 2010 WL

2650695, at *5 (E.D. Cal. July 1, 2010) (“[T]he Cbdoes not find that apbjective application
of Crawford would result in a finding th#ite gang expert’s reliance on hearsay testimony to
explain his opinion that Petitioner was a mendféhe West Fresno Nortenos, and that the W
Fresno Nortenos area criminal street gang, tio b@lation of Petitioneis Confrontation Clausg

rights”); Cason v. Hedgpeth, No. CV 08-457¢SJ(RNB), 2009 WL 1096209, at *13-14 (C.D

Cal. Apr. 22, 2009) (hearsay evidence regartimegwitness’s gang membership did not violats
Crawford because it was admitted not fortiiueh of the matter asserted but to support

detective’s opinion that withess was a gamgmber); Eddington v. Adams, No. CV F 06-1770

DLB HC, 2008 WL 397290, at *10 (E.D. Cal. €8, 2008) (gang expert’s reliance on gang

member’s statement as part of basis for opididmot violate Crawforll); Ortiz v. Tilton, Civ.
No. 06-1752-L (CAB), 2008 WL 2543440, at *18.D. Cal. May 5, 2008) (gang expert’s

reliance on field investigationperts, defendants’ admissionstaggang member status, and

—

al.

est

\U

other hearsay as basis for opinion did not violate Crawford because materials were not admittec

for truth of the matter asserted and his re&le&an them was subject to cross-examination);

Nguyen v. Evans, No. C 06-04630 JSW, 2008 WL 1994902, at *5 (N.D. Cal. May 5, 2008)

expert’s testimony regarding information leeeived from other gang members and victims,

which he used as a basis for his opinion, didwiwiaite Crawford); Thomas v. Chromes, No. E

CV 06-00787-JFW (VBK), 2008 WL 4597214, at *7 (C@al. Oct. 10, 2008) (gang expert’s
reliance on gang members’ statements as basgpfoion that petitioner was a gang member
not violate Crawford).

This court agrees with the California Cioofr Appeal that the adission into evidence of

Detective Ridenour’s testimony dmbt violate petitioner’s rightsnder the Confrontation Clause.

As noted by the Court of Appeal, Ridenour’stigmony was not offered for the truth of the

15

(9ang

D

did




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

information asserted, but as a foundation for kjseet opinion that the nider of Montejo could
have been committed for the benefit of the Sureno street gang even though there was no
evidence that this was the case. Ridenourtanesy was also offered in response to a direct
guestion from counsel for petitioner’s co-defemaAs an expert, Detective Ridenour could
properly base his opinion on inadmissible evideneguding hearsay, of a kind that experts in
the field regularly consult. Williams, 132 S. @228. Thus his opinion could include intervie
with neighborhood residents about their reactionsagiions with respedo violent acts
committed by gangs.

Even if the statements relied on by Detective Ridenour in forming his opinion testin
could be considered testimonial in nature,rthemission did not implicatpetitioner’s right to
confrontation. As explained by the courtinited States v. Johnson, 587 F.3d 625, 635 (4th
2009):

An expert witness’s reliance on evidence that Crawford would bar
if offered directly only becomes a problem where the witness is
used as little more than a conduit or transmitter for testimonial
hearsay, rather than as a treepert whose considered opinion
sheds light on some specializéalctual situation. Allowing a
witness simply to parrot “out-of-court testimonial statements of
cooperating witnesses and confidentigformants directly to the
jury in the guise of expert opinion” would provide an end run
around_Crawford._United States Lombardozzi, 491 F.3d 61, 72
(2d Cir. 2007). For this reasoan expert's use of testimonial
hearsay is a matter of degreesee Ross Andrew Oliver, Note,
Testimonial Hearsay as the Basis for Expert Opinion: The
Intersection of the Confrontation Clause and Federal Rule of
Evidence 703 After Crawford v. Washington, 55 Hastings L. J.
1539, 1560 (2004) (describing a “continuum of situations” in which
experts rely on testimonial hearsay). The question is whether the
expert is, in essence, giving amdependent judgment or merely
acting as a transmitter for testimonial hearsay. As long as he is
applying his training and experient® the sources before him and
reaching an independent judgmetihere will typically be no
Crawford problem. The expert's opinion will be an original
product that can be testddough cross-examination.

See also United States v. Law, 528 F.3d 888,11(bD.C. Cir. 2008) (finding no Confrontation

Clause violation based on admission of an ejg&stimony because the expert did not simpl

convey statements by other declarants).

Dutwa

VS

ony

Cir.

<

In this case, Detective Ridenour was notrehea conduit or transmitter of testimonjal
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hearsay. Rather, in response to a question dskddfense counsel he offered his expert opi
based on information he had gathered fromsbigrces on the street. Although that informa;
included a generalized description of specifimess, Ridenour did not elaborate on those cri
or connect petitioner or his cef@ndant with their commissiornin addition, petitioner was give
the opportunity to cross-amine Detective Ridenour about hismapns as well as the basis of
opinions, and the jury was able to judge Ridenotneslibility in light of the sources he descril
in his testimony.

For the foregoing reasons, the state coaoistlusion that Detective Ridenour’s expert
testimony did not violate petitionertgghts under the Confrontation&tise is not contrary to or
an unreasonable application of clearly estabtifederal law or an unreasonable determinatio
of the facts in light of the state court recoiiccordingly, petitioner is not entitled to federal
habeas relief with respect to this claim.

3. Analysis: Due Process

Petitioner is not entitled tederal habeas relief on his claim that the trial court violate
his right to due process in failing to grang Imotion for mistrial based on the admission of
Detective Ridenour’s testimony. As noted above,rsrob state law, which would include erro

in admitting evidence or in denying a motion fostrial, do not warrant the granting of federa

habeas relief, Estelle, 502 U.S. at 67. Thg @due before this couis whether the admission

of Detective Ridenour’s testimony “rendered thal tundamentally unfain violation of due

process.”_Johnson v. Sublett, 63 F.3d 926, 930 (9thL@85) (citing Estelle, 502 U.S. at 67-68).

“On habeas review, constitutional errors of thaltype,’ . . ., warrant relief only if they
‘had substantial and injurious effect or infleenin determining the july verdict.” Wood v.

Ryan, 693 F.3d 1104, 1113 (9th Cir. 2012) (qugpBrecht v. Abrahamson, 507 U.S. 619, 637

(1993)). _See also Jammal v. Van de Ka@#§ F.2d 918, 919-20 (1991 ){eneous admission ¢

evidence in a state trial denies a defendantpdoeess only when the evidence “so fatally
infect[s] the proceedings as to render tHandamentally unfair”). The Ninth Circuit has
observed that:
1
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The Supreme Court has maderwdew rulings regarding the
admission of evidence as a violatiof due process. Although the
Court has been clear that warit should be issued when
constitutional errors have remrdd the trial fundamentally unfair
(citation omitted), it has not yebtade a clear rulg that admission

of irrelevant or overtly prejudicial evidence constitutes a due
process violation sufficient to warrant issuance of the writ.

Holley v. Yarborough, 568 F.3d 1091, 1101 (9th €309). Therefore, “under AEDPA, even

clearly erroneous admissions of evidence thadee a trial fundamentally unfair may not permj

the grant of federal habeas corpebef if not forbidden by ‘cledy established Federal law,’ as

laid out by the Supreme Court.” Holley, 568d at 1101. See also Greel v. Martel, No. 10-

16847, 472 Fed. Appx. 503, 504, 2012 WL 907215, *1 (9th Cir. Mar. 19, 2012) (“There is
likewise no clearly established federal law that admitting prejudicial evidence violates due
process.”).

The admission into evidence of DeteetiRidenour’s testimony was not so unduly
prejudicial as to “necessarilyrevent a fair trial. He sinpresponded to a question asked by
co-defendant’s counsel about how it was posst@eMontejo murder was committed to benef
street gang given the lack afiy outward signs to that efft. Although he mentioned some
specifics, he did not connect petitioner to anyhefacts he described. Ridenour’s testimony i
this regard did not render petitioteetrial fundamentally unfair. lis true that the trial judge
stated that Detective Ridenout&stimony went “too far.” Howeer, he also stated that
Ridenour’s answer was “responsive in the sensehth trying to explain how the word gets
around” and “I don’t think that [Ridenour] has dcareything to prejudice your clients in the
sense that he is talking about Surenos in gensasahbout your two partidar clients, so | don’t
think it's grounds for a mistrial.(Reporter’s Transcript ongpeal (RT) at 2153.) The trial
judge also stated, “I don’t think it's going to ddoit of good to say forgéhe business about thg
other crimes that the Surenos commit because we all know they commit other crimes any\
and so | think it's just gag to make it worse.” (Id. at 2159Read as a wholé¢he trial judge’s
statements clarify that he did nmlieve Detective Ridenour’s testimony was unduly prejudic

The court also notes thattppiener’s jurors were instieted that in evaluating the

vay,

al.

testimony of an expert witness, they should carsithe facts or information on which the explert
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relied in reaching [thejropinion,” and “whether information orhich the expert relied was true

and accurate.” (Clerk’s Transcript on Appeal (@TL197.) The jurors were also instructed t

“examine the reasons given for each opinion andeétis or other matters on which each witng

relied.” (Id.) See also id. 4240 (instructing the jury to congid“evidence of gang activity onl
for the limited purpose” of, amonghar things, considering “the facts and information relied
by an expert witness in reaching his or henapi”). These jury instructions would have
lessened any prejudicial impaftRidenour’s testimony. As ¢hUnited States Supreme Court
observed in another case, petitioner’s triaaémwot perfect, few are, but neither was it

fundamentally unfair.”_Darden v. Wainwright77 U.S. 168, 183 (1986). In sum, Ridenour’s

testimony was not so prejudicial tithe trial court’s failure to gramm mistrial gave rise to a dueg
process violation.

As in the claim above, petitioner has fdil® demonstrate th#te decision of the
California Court of Appeal rejéing his due process claim wasntrary to or an unreasonable
application of federal law. He has certainly failed to show that the state appellate court’s
thoughtful and thorough opinion wa“k&cking in justification tht there was an error well
understood and comprehended in existingb@yond any possibility for fairminded
disagreement.”_Richter, 562 U.S. at 103. Accordginigé is not entitled téederal habeas relief

B. Cruel and Unusual Punishment

In his next ground for habeas relief, petitionkims that his sentence of life without
parole on his first degree murder convictiomstitutes cruel and unusual punishment. (ECF

1 at 40.) Petitioner argues that he was an “immature and uneducated 18-year old non-shq

NO.

hoter

who neither killed nor intended to kill, and who hamlhistory of violence.” (Id.) He argues that,

under these circumstancess kentence is unduly harsh.
1. State Court Decision

The California Court of Appeal degd this claim, reasoning as follows:

Defendant contends that, givehis young age, disadvantaged
family background and limited intelligence, coupled with his minor
role in the attempted robbemgnd murder, the LWOP sentence
imposed in this matter amounts to cruel and unusual punishment.
Defendant points out he turnd@ only a few months before the
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offenses, was one of 15 childrdoorn to a Mexican immigrant
family, still lived with his parats, dropped out of school in the
tenth grade, had been an agricultural field worker since the age of
17, could not spell his own middle name or the name of his brother,
jumped into the Vickystown Surenos at the age of 16, and had no
adult convictions or history of violence. As to the offenses,
defendant contends he was ducéant participant and the only
evidence to the cordry came from the gséonable testimony of
two possible accomplices. Defendant asserts he “specifically
obtained Cardenas's assurance thatvictim would not be hurt”
and “reluctantly” participated imn attempted robbery “that went
awry when the gun held by his coded@nt accidentally went off.”

The Eighth Amendment to the Uad States Constitution “forbids
only extreme sentences that dgeossly disproportionate” to the
crime.” (People v. Cartwrigh1995) 39 Cal.App.4th 1123, 1135.)
A punishment also may violate ti@alifornia Constitution if “it is

so disproportionate to the crime for which it is inflicted that it
shocks the conscience and offeridesdamental notions of human
dignity.” (In_re Lynch (1972) 8 Cal.3d 410, 424, fn. omitted
(Lynch).) In_Lynch, the Califeria Supreme Court suggested three
areas of focus: (1) the nature of the offense and the offender; (2) a
comparison with the punishmentposed for more serious crimes
in the same jurisdiction; and)(@ comparison with the punishment
imposed for the same offense irffelient jurisdictons. (Id. at pp.
425-427.) Disproportionality need nbé established in all three
areas. (People v. Dillori983) 34 Cal.3d 441, 487, fn. 38.)

The United States Supreme Cotds identified two classes of
cases that violate the proportionalgtandard. “The first involves
challenges to the length of temfiyears sentences given all the
circumstances in a particular caséhe second comprises cases in
which the Court implements thegmortionality standard by certain
categorical restrictions . . . .(Graham v. Florida (2010) -
U.S. [176 L.Ed.2d 825, 836].) This second classification, in
turn, “consists of two subsets, ogensidering the nature of the
offense, the other considering thkearacteristics of the offender.”
(Id. atp. [176 L.&2d at p. 836].) Undehe first subset, the
high court has barred capital punishment for non-homicide offenses
committed by anyone._(Kennedy v. Louisiana (2008) 554 U.S. 407,
[171 L.Ed.2d 525, 534].) Undée second, the court has
barred capital punishment for minoeyjen if they commit murder.
(Roper v. Simmons (2005) 543 U.S. 551, 578 [161 L.Ed.2d 1, 28].)

Defendant clearly does not qualiynder either of the categorical
prohibitions. This case involvesnaurder, and defendant was not a
minor at the time of the killing. Aus, defendant's claim is that the
LWOP sentence is disproportionalttee crime and/or the criminal.
However, in this regard, defendant's claim is premised on a false
and misleading narrative.

Regarding the offender, defendas#serts both that he was barely
18 at the time of the offenses ane had no adultonvictions. Of
course, since defendant had beeradult for only a few months, it
is not surprising he lskno adult convictionsDefendant would had
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to have committed a crime and been convicted of it in a very short
span of time. At any rate, defendant admitted to probation that he
had stolen cars with other gangembers, and the probation report
indicates he had juvenile offess that “are numerous or of
increasing seriousness.”

The fact that defendant was ooé 15 children born of Mexican
immigrants would not appear togwide any excuse for his actions.
The probation report indicates defentieeported that all his family
members are hard workers, his older siblings are married with
children, and he was not a victim albuse, neglect or molestation.
Nor would the facts that defendant was employed as a field worker
and lived with his parents haveayabearing on his seeptibility to
crime. And while defendant mdnave dropped out of school in the
10th grade, this coincides withshhaving joined the gang at the age
of 16 and suggests nothing more than that defendant voluntarily
chose to pursue the gang lifestyléhea than an education. Finally,
there is nothing in this recortb suggest defendant's purported
regular use of alcohol and drugs admnited to the offenses in this
matter.

More importantly, defendant's claaterization of his involvement

in these offenses is based eiVely on his own self-serving
statements to police. Those statements came during an interview in
which defendant repeatedly demwated his willingness to lie to

the officers in an effort to downplay his culpability. Defendant
revealed only as much as teought the officers already knew.
Other evidence showed defendant was fully aware that Cardenas
was armed and voluntarily accompanied his fellow gang member in
pursuit of the victim in ordeto commit a robbery. Defendant
asserts the gun accidentally went off, but the fact remains the gun
was intentionally utilied in the crime to effectuate the robbery.

In light of the circumstances of the offenses and the offender, we
cannot agree an LWOP sentencenstitutes cruel and unusual
punishment under either the stair federal Constitution.

Mendez, 2013 WL 120935, at *18-20.

2. Applicable Law and Analysis

The Eighth Amendment to the United States Constitution proscribes “cruel and unu
punishments.” U.S. Const. amend. VIIl. The United States Supreme Court has held that
Eighth Amendment includes a “narrow proportiotyafirinciple” that aplies to terms of

imprisonment._See Graham v. Florida, 568.U18, 60 (2010); Harmelin v. Michigan, 501 U.S.

957, 996 (1991). See also Taylor v. Lewis, #68d 1093, 1097 (9th Cir. 2006). However, thg
precise contours of this princghre unclear, and successful drades in federal court to the

proportionality of particulasentences are “exceedingly rdr&olem v. Helm, 463 U.S. 277,
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289-90 (1983)._See also Ramirez v. Casif® F.3d 755, 775 (9th Cir. 2004). “The Eighth

Amendment does not require strict proportiondiggween crime and sentence. Rather, it for
only extreme sentences that areo%gly disproportionate’ to theime.” Harmelin, 501 U.S. at

1001 (Kennedy, J., concurring)t(og Solem v. Helm).

In assessing the compliance of a non-cape#atence with the propashality principle, a

reviewing court must consider “agjtive factors” to the extent gsible. _Solem, 463 U.S. at 290.

Foremost among these factors are the severifyeopenalty imposechd the gravity of the
offense. “Comparisons among offenses can b#enralight of, among other things, the harm
caused or threatened to the victim or society cilpability of the offender, and the absolute

magnitude of the crime.”_Taylor, 460 F.3d at 1098.

pids

The following decisions of the United States Supreme Court illustrate these principles.

Harmelin, the Supreme Court upheld a life sentevit®out the possibility oparole for a first-
time offender convicted of possessing 672 grafrcaine._Harmelin, 501 U.S. at 961. In

Lockyer v. Andrade, the Supreri®urt held that it was not amreasonable application of

clearly established federal law for the Califor@iaurt of Appeal to affim a “Three Strikes”

sentence of two consecutive 25 year-to-life isgmment terms for a petty theft with a prior
conviction involving theft of $150.0@0rth of videotapes. Andrade, 538 U.S. at 75. In Hutta
Davis, 454 U.S. 370 (1982), the Supreme Court uptheldlefendant’s sentence of 40 years in

prison after his conviction for gsession of nine ounces of muana and drug paraphernalia.

Hutto, 454 U.S. at 370. Finallyy Rummel v. Estedl, 445 U.S. 263 (1980), the Supreme Cout

upheld a sentence of life with tpessibility of parole for a dendant’s third nonviolent felony:
obtaining money by false pretenses.

Pursuant to the authorities cited abde, sentence imposed on petitioner, while
extremely harsh, is not grossly disproportionatRisdfirst degree murdeonviction. Petitioner’s
crime is more serious than the drug possessittarmelin, the petty theft convictions before tf
court in_Andrade, theonviction for obtaining money under falpretenses assue in Rummel,
and the conviction for possession of .036 gran®oé&ine in Taylor, all of which involved the
imposition of sentences which were upheld agansEighth Amendment challenge. See alsc
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Hutto, 454 U.S. at 372 (the United States Supr€mart “has never found a sentence for a ter|

of years within the limits authorized by statutd#g by itself, a cruel and unusual punishment,.

This is not a case where “a threshold comparison of the crime committed and the sentenc
imposed leads to an inference of gross disptapwlity.” Solem, 463 U.S. at 1004-05. Becal
petitioner does not raisa inference of gross disproportidibg this court need not compare
petitioner’s sentence to the sentes of other defendants imet jurisdictions._Harmelin, 501

U.S. at 1005; United States v. Meiners, 485 F.3d 12213 (9th Cir. 2007) (“in the rare case if

which a threshold comparison [of the crime committed and the sentence imposed] leads t(
inference of gross disproportionality, we trempare the sentence at issue with sentences
imposed for analogous crimes in the same and other jurisdi¢jions.

Petitioner notes that his eigieinth birthday was less thaménths before the murder w3
committed. (ECF No. 1 at 40.) Itis true tEaghth Amendment jurispidence with respect to

life sentences for juveniles is different thaattfor adults._See, e.g., Thompson v. Oklahoma

487 U.S. 815, 823 (1988) (the Eighth and Foutteémendments prohibit the execution of a

fifteen year-old defendant convicted of ticegree murder); Roper v. Simmons, 543 U.S. 551

(2005) (the Eighth and Fourteenth Amendmegmthibit the execution of defendants under the

age of eighteen); Graham v. Florida, 560 4&(2010) (the Eighth Amendment prohibits the

imposition of a sentence of lifeithout parole on a juvenile offender who did not commit

homicide); Miller v. Alabama, 132 S. Ct. 2458)(2) (a mandatory sentnof life without the

possibility of parole for those under the age ohiL&he time of their crimes violates the Eighth
Amendment’s prohibition on cruel and unusual pumisht). However, these cases do not dic
the result in this case because petitioner was jusesile at the time he committed his crimes

Based on the authorities cited above, thagilen of the Califania Court of Appeal
rejecting petitioner’s argument that his smte constitutes cruel and unusual punishment in
violation of the Eighth Amendment is neither aainy to nor an unreasonatapplication of well-
established federal law. Accongjly, petitioner is not entitletb federal habeas relief with
respect to this claim.
7
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C. Insufficient Evidence

Petitioner raises two claims of insufficientidence. After setting forth the applicable
legal standards, the court addrestfeese claims in turn below.

1. Applicable Legal Principles

The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.” _In re Winship, 397 U.S. 358, 364 (197Dhere is sufficient evidence to support a
conviction if, “after viewing thesvidence in the light mostvarable to the prosecution, any
rational trier of fact could have found the egsd elements of the crime beyond a reasonable

doubt.” Jackson v. Virginia, 443 U.S. 307, 31979). “[T]he dispositive question under

Jackson is ‘whether the record evidenceld reasonably support a finding of guilt beyond a

reasonable doubt.” Chein v. Shumsky, 373d978, 982 (9th Cir. 2004) (quoting Jackson, 4

U.S. at 318). Put another way, “a reviewing tooay set aside the jusyverdict on the ground
of insufficient evidence only if no rational trier @dt could have agreedtivthe jury.” Cavazos
v. Smith, 132 S. Ct. 2, *4 (2011).

In conducting federal habeas review @la@m of insufficient ewdence, “all evidence

must be considered in the light most favorabléhe prosecution.” _Ngo v. Giurbino, 651 F.3d

1112, 1115 (9th Cir. 2011). “Jackson leaves jusiresd discretion in deciding what inference
to draw from the evidence presented at triahd it requires only that they draw “reasonable

inferences from basic facts to ultimate ¢t Coleman v. Johnson, 132 S. Ct. 2060, 2064 (2

( per curiam ) (citation omitted). “Circumstantial evidence and inferences drawn from it m

sufficient to sustain a convion.” Walters v. Maass, 45 8d 1355, 1358 (9th Cir.1995) (citati

omitted).
“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengi
the sufficiency of the evidence used to obtastadie conviction on feddrdue process grounds.’

Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir. 2005). In order to grant relief, the federal |

court must find that the decision of the state toejecting an insufficiency of the evidence

claim reflected an objectively unreasonable appboeaof Jackson and Winship to the facts of
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case._Ngo, 651 F.3d at 1115; Juan H., 408 &3@75 & n.13. Thus, when a federal habeas

court assesses a sufficiency of the evidencdesig® to a state courbnviction under AEDPA,

“there is a double dose of deference that ceslyde surmounted.” Boyer v. Belleque, 659 F.

957, 964 (9th Cir. 2011). The federal habeas court determines sufficiency of the evidence
reference to the substantive elements of theicahoffense as defined by state law. Jackson
443 U.S. at 324 n.16; Chein, 373 F.3d at 983.
2. Robbery Special Circumstance

In his third ground for relief, giéioner claims that the evidea is insufficient to support
the robbery special circumstance “becathgeevidence does not support a finding that
[petitioner] acted either with thatent to kill or with reckless disregard for human life.” (ECF
No. 1 at 48.) In a thorough and careful dexisithe California Court ocAppeal denied this

claim, reasoning as follows:

Under section 190.2, a defendaiotund guilty of first degree
murder is subject to a penalty of death or life withibwet possibility

of parole (LWOP) if one of vasus special circumstances is found
true. One such special circumstans where “[tlhe murder was
committed while the defendanivas engaged in, or was an
accomplice in, the commission offempted commission of, or the
immediate flight after committing, @ttempting to commit” one or
more of various enumerated fales, including obbery. (8 190.2,
subd. (a)(17).) For the a@l killer, intent to Ki is not an element
of the special circumstance charge. However, for an aider and
abettor, the prosecution must prdtie defendant either intended to
kill (8 190.2, subd. (c)) or was a joaparticipant inthe underlying
felony and acted with recklessdifference to human life (8§ 190.2,
subd. (d)).

Defendant contends there is no evidence either that he intended to
kill the victim or that he acted with reckless indifference to the
victim's life. Hence, he argsgthe special circumstance finding
cannot stand. According to defentlahere is insfficient evidence

he knew before the actual shooting that Cardenas was likely to fire
or was likely to harm anyone.Rather, defendant argues, “the
evidence tended to show that Ibadefendants were completely
surprised when the gun went off, as they immediately ran away in a
panic without taking the vion's property.” Furthermore,
defendant first tried to talkCardenas out of the crime and
eventually went along only becau€ardenas promised the victim
would not be hurt.

““To determine the sufficiencyof the evidene to support a
conviction, an appellateourt reviews the entireecord in the light
most favorable to the prosecutitm determine whether it contains
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evidence that is reasonable, credilaled of solid value, from which

a rationale trier of fact could find the defendant guilty beyond a
reasonable doubt.” [Citations.] If‘the circumstances reasonably
justify the trier of fact's findingghe opinion of the reviewing court
that the circumstances might alse reasonably reconciled with a
contrary finding does not warramt reversal of the judgment.”
[Citations.] The standard of review is the same when the
prosecution relies mainly on circstantial evidence. [Citation.]”
(People v. Valdez (2004) 32 Cal.4th 73, 104.)

As commonly understood, the term “reckless indifference to human
life” means “that the defendant waabjectively aware that his or
her participation in the felonynvolved a grave risk of death.”
(People v. Estrada (1995) 11 Cal.4th 568, 577.)

In People v. Hodgson (2003) 111 Cal.App.4th 566 (Hodgson), the
Court of Appeal found sufficignevidence tosupport a robbery
special circumstance where the defendant held open the electric
gate of an underground parking garagéacilitate the escape of his
fellow gang member, Salazar, ahrobbed and shot to death a
woman who had opened the gate to enter. (Hodgson, at p. 568.)
While the defendant stood at tlyate, Salazar approached the
victim's car and shot out one thfe windows. After the car rolled
forward and into a pillar and a parked car, Salazar fired another
bullet through the window and intihe victim's head. _(Id. at p.
570.)

The court concluded the defendavds a major participant in the
crime, notwithstanding the fadbe did not supply the murder
weapon, was not himself armed, and did not take anything from the
victim. (Hodgsonsupra, 111 Cal.App.4th at p. 579.) The court
explained there were only two participants in the crime, rather than
a “coterie of confederates,”nd the defendant's actions were
essential in assisting his fellow rgga member's escape. (ld. at pp.
579-580.) The court further concludadational trier of fact could
have found sufficient evidence ath the defendant acted with
reckless indifference to human lifeThe court explained: “Even
after the first shot it must havmen apparent to appellant Ms. Nam
had been severely injured and was likely unconscious. Her car
rolled into the garage and cokid with a pillarand another car.
Appellant had to be aware use of a gun to effect the robbery
presented a grave risk of deatdowever, instead of coming to the
victim's aid after the first shot, hestead chose to assist Salazar in
accomplishing the robbery by assuming his position at the garage

gate and trying to keep it from closing until Salazar could escape
from the garage with the loot.{ld. at p. 580.) In People v. Smith
(2005) 135 Cal.App.4th 914, Taffollstood outside the victim's
motel room while Smith entered abdat her to death in the course
of a robbery. The Court of ppeal found sufficient evidence to
support the finding that Taffolla actedth reckless indifference to
human life for purposes of a robpespecial circumstance finding.
According to the court: “Even iffaffolla remained outside [the
victim]'s room as a lookout, the jury could have found Taffolla
gained a ‘subjective awarenessagjrave risk to human life’ during
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the many tumultuous minutes itowld have taken for [the victim]

to be stabbed and slashed 27 times, beaten repeatedly in the face
with a steam iron, and had her hesd@mmed through the wall. In
addition, when Smith emerged from her room covered in enough
blood to leave a trail from the mot® McFadden Street, Taffolla
chose to flee rather than going to [the victim]'s aid or summoning
help.” (Id. at p. 927.)

In neither of the foregoing casesldhe defendant participate in the
actual killing except as a lookout. time present matter, defendant's
participation was more direct. He stood alongside Cardenas as they
attempted to rob the victim. Cuhe other hand, in the foregoing
cases, the defendant had an opputy to intervene to stop the
killing while it was in progress but chose not to do so. In the
present matter, there was only one shot, after which defendant and
Cardenas immediately fled.

Defendant relies on two out-of-statlecisions: _Jackson v. Florida
(Fla.1991) 575 So.2d 181 (Jackson); and State v. Lacy (Ariz.1996)
929 P.2d 1288 (Lacy). In Jacksore #vidence established that the
defendant and his brother were at the scene of a murder and the
defendant had previously expredsan intent to rob the victim.
However, there were no eyewitnesses to the actual killing. The
defendant was convicted of felonyurder and sentenced to death,

but the Florida Supreme Court reversed the sentence. The court
explained that, while the defendamas clearly a major participant

in the underlying felony, there wassufficient evidence that he
acted with a reckless disregard farman life. In particular, there

was no evidence the defendant possessed or fired a weapon, harmed
the victim, intended to harm the victim when he entered the store,
or expected violence to erupt._(Jackson, at pp. 192-193.) There
was also no evidence that the defendant had a chance to prevent the
murder, since it happened quickly. (Id. at p. 193.)

In Lacy, two women were found dead in an apartment. One woman
had been shot three times and nesg a blunt force injury to her
head and scratches on her arm. The other woman had been shot
twice, once in the face and oncetire back of the head._ (Lacy,
supra, 929 P.2d at pp. 1292-1293.) The defendant later gave a
statement to police implicaty himself and a man named
Stubblefield in the killings. However, the defendant claimed
Stubblefield alone had killed theomen while the defendant tried

to get him to depart. The f@mdant eventually grabbed a
microwave and ran out the door oétapartment. Stubblefield later
picked him up and took him homeThe two men were tried
separately and Stubblefield was aikgd. However, the defendant
was convicted of first degree murderd sentenced to death. (Id. at

p. 1293.)

The Arizona Supreme Court reged the sentence, finding
insufficient evidence that thelefendant acted with reckless
indifference to human life. The only evidence of what occurred
inside the apartment was the defendant's statement to police.
According to the court: “Here, othéhan what defendant described,
there is little to establish higwolvement in the deaths of these
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young women. We know that, at ammum, he stole a microwave
after one of the murders and didtimag to prevent either victim's
death. While this may demonstrate callousness and a shocking lack
of moral fiber, it does not alondse to the level of reckless
indifference.” (Lacy supra, 929 P.2d at p300.) The court
continued: “We do not suggestath defendant's tale must be
accepted at face value. Without btatement, however, we are left
with an almost complete void as to what occurred that night. His
fingerprints were nowhere to Weund, it is unclear whether he
knew Stubblefield had a gun, and ituiscertain that he should have
anticipated violence.” _(lbidl

Similar to the foregoing cases, there is no evidence here as to what
occurred in the alley other than defendant's statements to the police
and the testimony of Martha and & about what defendant and
Cardenas said after they returntx the car. However, in the
present matter, there is evidenteat defendant conspired with
Cardenas to rob the victim, defendant was either armed or knew
Cardenas was armed with a handgun, and the two proceeded in the
direction of the victim to carry out their plan. It is also clear that,
after the shooting, defendant rémom the scene with Cardenas
rather than render aid to the victim.

In People v. Mora (1995) 3@al.App.4th 607 (Mora), Mora and
Arredondo conspired to rob a drugader named Minard. Minard
and a friend named Nale were at Minard's home at 1:30 a.m.
watching television and smoking njaana when Mora knocked on
the door. Nale had previously iattuced Mora to Minard for the
purpose of buying drugs and admitted Mora into the home.
Arredondo later knocked on the doondaMora asked if his friend
could come in and use the bathroom. However, when the door was
opened, Arredondo pushed his way in pointing a high-powered
rifle. Arredondo instructed Minarth “get his boxes of shit,” and,

as Minard began to get up, Mogaabbed him. A tussle ensued
during which Arredondo fired a shatto Minard's chest. Minard

fell to his knees, Mora pushed him the rest of the way down, and
Arredondo shot Minard in the backEach gun wound was fatal.
(Mora, supra, 39 Cal.App.4th at p. 611.) Mora later gave a
statement to police claiming thae never intended that anybody
die. (Id. atp. 612.)

The Court of Appeal concluded there was sufficient evidence to
support a finding that Mora actedtivireckless disregard for human
life. Even assuming Mora did nottend that the victim be killed,

he “admitted planning to go to a drug dealer's home at night to rob
him by having Arredondo enter with a rifle which fired three-inch
bullets. [Mora] had tde aware of the risk oksistance to such an
armed invasion of the home and the extreme likelihood death could
result. [Citation.] Acording to [Mora]'s ow statement he did not
know whether Minard was dead or alive. He did not attempt to aid
the victim but instead carried thrdugvith the original plan to steal
the victim's drugs. [Mora] personalbarried away the loot, left the
victim there to die, and threatened the remaining victim Nale.”
(Mora, supra, 39 Cal.App.4th at p. 617.)
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In the present matter, the rju was not required to accept
defendant's self-serving descriptioh the offenses at face value.
Defendant first denied even being present at Jose P.'s house. After
being told the police knew he was there, defendant admitted being
present, but claimed Cardenasmnted him to go along but he
refused, Cardenas went aloremd defendant heard a gunshot.
However, when told that bargurveillance cameras showed him
with Cardenas in the alley, defendant admitted he went along but
claimed he first tried to talk Cardenas out of it. He also claimed he
did not know Cardenas was armedefendant then said he ran
away after the shooting only ¢emuse Cardenas ran and that
Cardenas claimed when he gothe car that the gunshot had been
accidental. It is clear from therfgoing that defendant revealed to
police only as much as he was riggd to reveal based on what the
officers claimed they already knew.

Both Martha M. and Carina G. testified that Cardenas expressed an
intent to steal the victim's cell phone and, a couple minutes later,
engaged in a discussion with defendat the rear of Carina's car.
The two then departed up the alleythe direction of the victim.
Shortly thereafter, the shootingaaered and both defendants fled
the scene, leaving the victim lying in the alley. Martha testified she
saw the two men running and, wheme\rgot in the car, they were
laughing. Carina testifceshe told the police & defendant said he
told Cardenas just to scare the victim and defendant was going to
search the victim when he hdathe gunshot. There was also
testimony that defendant had been seen earlier in a group of men
with Cardenas passing around a handgun.

As in Mora, the two perpetratorglanned to rob the victim at
gunpoint. Also as in_Mora, defdant was actively assisting his
armed confederate in the attempteldbery when the latter shot the
victim. Further as in Mora, both geetrators fled the scene without
rendering assistance followingethallegedly unintended shooting.
The only difference here, which aldestinguishes thisnatter from
Hodgson, is that the victim wasot shot twice and, hence,
defendant did not have as greatogportunity to intervene and stop
the killing. However, we do nofind this distinction to be
significant under the circumstances. When defendant accompanied
his confederate up thallyato assist in a robbery, he knew Cardenas
was armed and had to be aware & tisk of resistance to such a
crime and the extremékelihood death couldresult. This is
sufficient to support the findinghat he acted with reckless
disregard for human life.

Mendez, 2013 WL 120935, at *8-11.
After reviewing the state coumrtcord in the light most favorébto the jury’s verdict, and

for the reasons expressed by the California Coufippleal, this court awcludes that there was

sufficient evidence introduced ptitioner’s trial to support th@bbery special circumstance.

The court reaches the®nclusion even though there wasdewnce which supports petitioner’s
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argument that he did not act with intent to kill or with reckless disregard for human life. The

guestion in this federal habeas action is not idrethere was evidence from which the jury ca
have found for the petitioner on this issue. Rather, inrdodebtain federal habeas relief,
petitioner must demonstrate thhé state courts’ deniaf relief was armobjectively unreasonable

application of the decisions iadkson and Winship to the factstbis case. Specifically, he mu

show that no rational trier o&tt could have found the essential elements of the robbery spe
circumstance allegation beyond asenable doubt and that no oaal trier of fact could have
agreed with the jury’s decision dmis issue. Petitioner has falléo make this showing, or to
overcome the “double dose” of deference due tathie court’s findings dact and its analysis
of this claim. Accordingly, he isot entitled to federal habeas relief on this claim of insufficie
evidence.
3. Active Gang Patrticipation

In his fifth ground for federal habeas edlipetitioner claimsghat the evidence was
insufficient to support his convictn for active participation in aianinal street gang. He argue
that Detective Ridenour’s testimony was insuéfidito demonstrate that the time of the
charged offenses the primary activities of $wgenos street gang included the commission of
predicate offenses listed in Cal. PeGalde § 186.22(e). (ECF No. 1 at 59-71.)

The California Court of Appeal denied this claim, largatystate law grounds. The cou

reasoned as follows:

Defendant contends his convigtidor active participation in a
criminal street gang must be resed because the prosecution failed
to prove the Surenos are a criminal street gang within the meaning
of section 186.22.

Section 186.22, subdivision (a), reads: “Any person who actively
participates in any criminal retet gang with knowledge that its
members engage in or have engaged in a pattern of criminal gang
activity, and who willfully promotes, furthers, or assists in any
felonious criminal conduct by members of that gang, shall be
punished by imprisonment in aounty jail for a period not to
exceed one year, or by imprisonment in the state prison for 16
months, or two or three years.”

A criminal street gang is defidan section 186.2as “any ongoing
organization, association, or ayp of three or more persons,
whether formal or informal, havings one of its primary activities
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the commission of one or more of the criminal acts enumerated in
paragraphs (1) to (25), inclusiver (31) to (33), inclusive, of
subdivision (e), having a commamme or common identifying
sign or symbol, and whose members individually or collectively
engage in or have engaged in dqra of criminal gang activity.”

(8 186.22, subd. ().)

A “pattern of criminal gang activity” requires “the commission of,
attempted commission of, conspiracy to commit, or solicitation of,
sustained juvenile petition for, @onviction of two or more of the
following offenses, provided at leasne of these offenses occurred
after the effective date of this ciapand the last of those offenses
occurred within three years aftarprior offense, and the offenses
were committed on separate occasioor by two or more persons:
[33 offenses identified].” (8§ 186.22, subd. (e).)

Defendant does not contest thidite Surenos are an “ongoing
organization, association, or growb three or mee persons” (8
186.22, subd. (f)) or that he is a meanlof the Vickystown subset

of the Surenos. He contends there is insufficient evidence that a
primary activity of the Surenos itke commission of one or more of
the crimes enumerated in section 186.22, subdivision (e).
Defendant acknowledges that @#r Ridenour, the prosecution's
gang expert, testified a primargctivity of the “gang” is the
commission of “[hJomicide, cg@cking, robbery, drug sales,
burglary, stolen autos, possessiof handguns, felon in possession
of weapons, [and] burglary,” whichre all listed crimes. However,
he argues Ridenour never clarifiethether the “gang” to which he
was referring was the Surenos in general or one of its subsets.

The People respond that the ntext of Officer Ridenour's
testimony makes if [sic] “perfectlglear” he was referring to the
Surenos in general. However, as support, the People cite nothing
more than the testimony indicated above. They provide no
“context” for that testimony. Nevertheless, we have reviewed the
entire trial transcript and notdat, in earlier testimony, Ridenour
was discussing the two primary Hispanic gangs, the Surenos and
the Nortenos, and not any partiaulsubsets. Ridenour made no
attempt to distinguish crimes conttad by a particular subset from
those committed by other Surenos. Thus, there is no reason to
believe he was referring to any subset of the Surenos.

Defendant next contends OfficRidenour was never asked for the
basis of his opinion that a primary activity of the Surenos was
commission of the enumerated offenses. Defendant argues an
expert opinion alone does notnsbitute substantial evidence but
must be backed by sufficient facts.

The People fail to respond to trasgument. Instead, they refer to
Ridenour's testimony identifying thearious offenses constituting
the gang's primary activities andsag those offenses qualify under
section 186.22, subdivision (e). Wever, that point is not
contested. Next, the People cktartha M.'s testimony that the
criminal activity of the Playboy Surenos, to which she belonged,
was “pretty crazy,” irthat “[e]Jverybody was gaqg to jail for doing
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stupid things.” Without more d&ils, this testimony obviously had
no probative value as to the primary activities of the Surenos.
Finally, the People point out that defendant was an admitted
member of the Vickystown Surenasid “there is little doubt that
the Stockton Vickystown [S]urenos were a criminal street gang
within the definition of the Peha&ode.” This argument merely
begs the question.”

The phrase ‘primary activities,” as used in the gang statute, implies
that the commission of one or mooé the statutorily enumerated
crimes is one of the group's ‘chief’ or ‘principal’ occupations. (See
Webster's Internat. Dict. 24 ed. 1942) p. 1963 [defining
‘primary’].)  That definition would necessarily exclude the
occasional commission of thosaenses by the group's members.”
(People v. Sengpadychith (2001) C&l.4th 316, 323.) “Sufficient
proof of the gang's priary activities might consist of evidence that
the group's members consistently and repeatedly have committed
criminal activity listed in the gang statute. Also sufficient might be
expert testimony . .. .”_(Id. at p. 324.)

In In re Nathaniel C. (1991) 228 Cal.App.3d 990, the Court of
Appeal found the evidence insuffgit to prove grimary activity

of the gang at issue - the Family - was committing crimes
enumerated in section 186.22. Thagaxpert in that case testified
that a primary activity of the Faily was to commit crimes, and
enumerated the crimes he had in mind. However, only one of those
crimes qualified for the gang enhaneent. According to the court:
“[T]he evidence is insufficient tehow a primary activity of the
Family is commission of one omore of the eight specified
offenses, as required by section 186stihdivision (f). This is not

to say that the evidence failed $bow that criminal conduct is a
primary activity of the Family. But the statute's focus is much
narrower than general criminabnduct; evidence nsti establish

that a primary activity of the gang is one or more of the listed
offenses.” (Id. at p. 1004, fn. omitted.) The court went on to
explain the gang expert admitted the Family was based in an area of
the state other than the expeijtisisdiction. Thus, the expert's
opinion about primary activities “did not relate specifically to the
Family and its activitis.” (Id. at p. 1005.)

The Court of Appeal in In rAlexander L. (2007) 149 Cal.App.4th
605 likewise found insufficient evidea that a primary activity of

the gang in question was committing one or more of the enumerated
crimes. In that case, the gang expert provided the following
testimony on the issue of prinyamactivities: “lI know they've
committed quite a few assaults with a deadly weapon, several
assaults. | know they've been ihwed in murders. [f] | know
they've been involved with auto thefts, auto/vehicle burglaries,
felony graffiti, narcotic violations.” (ld. at p. 611.) However,
there was no testimony regardinfpe basis of the expert's
knowledge. (Id. at pp. 611-612.) On cross-examination, the expert
acknowledged the vast majoritygf cases with which he was
familiar involved graffiti. (Id. at p. 612.)

In In re Leland D. (1990) 223 Cal.App.3d 251, the gang expert
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testified the primarypurpose of the gang ifuestion was engaging
in criminal activity and further indicated the gang engaged in
narcotics sales, vehicle thefts and assaults. (ld. at pp. 255, 259.)
The court concluded this was insafént to establish a pattern of
criminal activity. (Id. at p. 258.)There was no evidence of any
specific crime committed by the igg other than a single drug
offense committed by the minor._(th) Furthermore, the sources
of the expert's opinion “appear ttave been hearsay statements
from unidentified gang membergnd information pertaining to
arrests of purported gang membeils made without a definite
timeframe being estabhed.” (Id. at p. 259.)

The present matter is readilystinguishable from the foregoing
cases. Officer Ridenotestified one of the primary activities of the
Surenos is the commission aefimes listed in section 186.22,
subdivision (e). In paicular, he identifiechomicides, carjacking,
robberies, drug sales, burglariestplen vehicles, possession of
firearms, and being felons in poss®n of firearms. As the basis
for his opinion, Ridenour indicate he participated in the
investigation of over 500 Sureno gang crimes and has personally
arrested 200 to 500 gang membérsdenour testified that, in order
to keep current on gang actividiehe contacts gang members on
nearly a daily basis, both in and out of custody, talks to family
members and girlfriends, talks ather police officers who handle
gang matters, belongs to several aggmns that dal with gang
activities, and recees e-mails and updates throughout the week
about Hispanic gangs.

Defendant argues Officer Ridenow[sinion alone is insufficient to
establish the elements of the gagirge without the facts on which
that opinion is based. Apparentigefendant is not satisfied with
Ridenour's explanation that Hes investigated over 500 Sureno
gang crimes and talks with gang members, family and friends, and
other officers about gang activisieconstantly. Defendant would
presumably have Ridenour providpecific details on each of those
500 plus crimes and all of his various discussions.

In People v. Gardeley (1996) 1@al.4th 605 (Gardeley), the
prosecution's gang expert testifie@th*‘based on investigations of
hundreds of gang-related offensesnversations with defendants
and other Family Crip members, as well as information from fellow
officers and various law enforcement agencies, it was his opinion
that the Family Crip gang's prinyapurpose was to sell narcotics,
but that the gang also engagedwiiness intimidation and other
acts of violence to further its drdgaling activities.” (Id. at p.
612.) No further details werequided. The Supreme Court found
the foregoing to be sufficient evidence to support a finding that a
primary activity of the gang imuestion was the commission of
enumerated crimes._(ld. at p. 620.)

As in Gardeley, the gang expdrere was not requed to provide
details about all the matters he used to form his opinions about the
gang's primary activities. Defendamts free to test the basis of
Ridenour's information on crossanxination as the codefendant
did regarding Ridenour's opinionaththe instant crime benefited
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the gang.

Defendant next contends thers no way to determine from
Ridenour's testimony whether he was relying on gang offenses that
occurred before or after the cbad offenses. Defendant argues:
“Both logic and fundamental pmiples of due process would
preclude the imposition of punishment for gang-related conduct
based on proof that an organization to which the defendant
belonged became a criminal street gang after the commission of the
crime of which he was convicted.” The People once again fail to
respond to this argument.

To support his argument, defendant cites Ridenour's testimony
regarding specific crimes committed by Surenos and points out that
Ridenour failed to indicate when most of them occurred. However,
this argument goes to a differealement of the gang charge -
whether the gang engaged in pattern of criminal activity.
Defendant does not raise any challenge on appeal to that element.
Even without the testimony regarding specific, undated crimes
committed by gang members, Ridenour's opinion about the primary
activities of the gang, based ors Imvestigation obver 500 Sureno
gang crimes and his discussiongh gang members, family and
friends, and other officers aboutrgpactivities, was sufficient to
support the primary activities findingithout any further specifics.
(SeeGardeleysupra, 14 Cal.4th at p. 620.)

Mendez, 2013 WL 120935, at *11-14.
After a review of the record, this court ctudes that petitioner is not entitled to federal
habeas relief on this claim of insufficiemtidence. Based on the evidence introduced at
petitioner’s trial, it was not unreasonable for treestourts to determine that a rational trier o
fact could have found beyond a reasonable doubp#téatoner was an active participant in a
criminal street gang. The testimy of Detective Ridenour was sufitnt to demonstrate that, at
the time of petitioner’s crimes, the primantiaities of the gang with which petitioner was
affiliated were crimes listed in Cal. Penal C&l£86.22 (e). The decision of the California

courts rejecting petitioner’s claim in this regaaot contrary to or an unreasonable applicatipn

of the decisions in Jackson and In re Winship &fé#tts of this case. This court cannot conclude

that “no rational trier of factauld have agreed with the jury” éhis issue._Smith, 132 S. Ct. af

4. See also Coleman, 132 S. Ct. at 2062t{ng&Cavazos, 132 S. Ct. at 4). Accordingly,

petitioner is not entitletb relief on this claim.

i
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D. Ineffective Assistance of Trial Counsel

In his next ground for relief, petitioner claims that his trial counsel rendered ineffect
assistance “when he elicited testimony fromdgéve Rodriguez falsely suggesting that Marth
M. told police or testified that [petitioner] had said sometlaibgut going through the victim’s
pockets.” (ECF No. 1 at 52.) Petitioner argthes Rodriguez’s teshony provided support for
the prosecution’s argument that petitioner hatively assisted Cardenas in committing the
robbery, and was therefore prejudicial. (Id. at 55.)

1. State Court Decision
The California Court of Appealenied this claim of inedictive assistance of counsel,

reasoning as follows:

During her trial testimony, Martha Mestified thatwhen defendant
and Cardenas returned to Carirzgs after the shooting, they were
laughing. She also acknowledgedling the police that, when
defendant and Cardenas got into ¢he, they were a little jumpy as

if they were in shock. She fiwr testified nobodgaid anything in

the car about anyone being shatd claimed not to remember
telling police otherwise. She did not testify that defendant said
anything about going through the victim's pockets before the
shooting.

During the defense case, cseh for defendant questioned
Detective Rodriguez about his interview of Martha M. and Carina
G. Rodriguez testified that both Carina and Martha told him that
when Cardenas got back in the car he said he thought he shot
someone. He further testified that they confirmed this in their
preliminary hearing testimony. Rodriguez indicated Martha did not
say anything to him about heagi defendant say he went through
the victim's pockets before theat. Counsel then continued along
this line:

“BY [counsel for defendant]: Q. & had a discussion with Martha
[M.] in December, correct?

“A. Correct.

“Q. You heard her say in court that my client, [defendant], told her
that he went through thectim's pockets, correct?

“A. Yes.

“Q. When you interviewed her iDecember, did she tell you the
same thing?

“A. No.
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“Q. What did she tell you?

“A. That she had no knowledge[defendant] had gone through the
pockets.

“Q. She told you that she neverdné anything in that car about
[defendant] bragging about gm through the guy's pockets,
correct?

“A. Correct.”

Defendant contends counsel's spien to Detective Rodriguez
about hearing Martha M. say oourt she heard defendant say he
went through the victim's pockets, which elicited a positive
response, amounted to ineffectiassistance, inasrall as Martha
did not so testify, either at trial or in the preliminary hearing. He
argues there could have been possible tactical reason for
eliciting this incorrect testiony, which was then used by the
prosecution in closing arguments.

The People respond that, while ittise Martha M. did not testify
defendant said he went through thetim's pockets, she did testify
that defendant was going to search the victim when he heard the
shot. Thus, the People argue, “the fact that [defendant's] counsel
attempted to discredit [Martha's] testimony that was slightly
different from what she actually testified to was of no
consequence.”

The problem with the People's angent is that it was not Martha
M., but Carina G., who testifieddhdefendant was about to search
the victim's pockets when the shotcurred. Martha M. did not
testify about anything defendant sardthe car. Nevertheless, as
we shall explain, we find no ineffective assistance in connection
with the indicated testimony.

Under both the Sixth Amendment to the United States Constitution
and article |, section 15 of ehCalifornia Constitution, a criminal
defendant has a right to thssistance of counsel. (Sé&trickland

v. Washington (1984) 466 U.S. 668, 684-685 [80 L.Ed.2d 674,
691-692]; People v. Pope (1979) 23 Cal.3d 412, 422.) This right
“entitles the defendant ndb some bare assistance but rather to
effective assistance.” _(Peepl. Ledesma (1987) 43 Cal.3d 171,
215.)

“To establish entitlement to relief for ineffective assistance of
counsel the burden is on the defendant to show (1) trial counsel
failed to act in the manner to be expected of reasonably competent
attorneys acting as diligentdeocates and (2) it is reasonably
probable that a more favorableteienination would have resulted

in the absence of counsel's failings.” (People v. Lewis (1990) 50
Cal.3d 262, 288.)

If the record does not showhy counsel acted in the manner
challenged, we must affirm thedgment unless there simply could
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be no satisfactory explanation for counsel's conduct. (People v.
Maury (2003) 30 Cal.4th 342, 389.)

In this instance, one might readsdyrmise trial counsel was simply
confused as to who had testified about defendant saying he was
about to go through the victimjsockets. Counsel was asking
Detective Rodriguez about statertemade by both Martha M. and
Carina G., including their resptive testimony. Rodriguez too
apparently confused the two wome An honest mistake does not
necessarily amount to ineffectivesestance. A criminal defendant

is entitled to effective assistanaegt perfect assistance._ (United
States v. Cronic (1984) 466 U.S. 648, 656-658 [80 L.Ed.2d 657,
666—667]; _People v. Wallin981) 124 Cal.App.3d 479, 484-485;
People v. Hartridge (1955) 134 Cal.App.2d 659, 666-667.) The
guestion is whether counselnduct met the standard of a
reasonably competent attorney.

At any rate, in light of Carina's testimony about defendant
preparing to go through the victim's pockets before the shooting,
any error in attributing that testimony to Martha was clearly
harmless. And whether defendantisae went through the victim's
pockets or was about to do so is of no moment. Either way, it
demonstrates defendant was an active participant in the attempted
robbery.

Defendant argues he was prejudiced because the prosecutor relied
on the erroneous testimony duringyament to the jury. However,

the prosecution’'s argument couldeasily have been a reference to
Carina's testimony rather than Martha's. Because defendant has
failed to demonstrate any prejuditem the erroneous testimony,

his ineffective assistance claim is rejected.

Mendez, 2013 WL 120935, at *6-8.
2. Applicable Legal Standards
The clearly established fedelawv governing ineffective assance of counsel claims is

that set forth by the Supreme Court inddland v. Washington, 466 U.S. 668 (1984). To

succeed on a Strickland claim, a defendant must show that (1) his counsel’s performance
deficient and that (2) th“deficient performance prejudicecetbdefense.”_Id. at 687. Counsel i
constitutionally deficient ihis or her representation “fddelow an objective standard of

reasonableness” such thaivis outside “the range of competence demanded of attorneys ir
criminal cases.”_Id. at 687-8&(ternal quotation marks omitted)Counsel’s errors must be ‘sc
serious as to deprive the defendain fair trial, a trial whose relus reliable.” Richter, 562 at

104 (quoting Strickland, 466 U.S. at 687).
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Prejudice is found where “there is a r@aable probability that, but for counsel’s
unprofessional errors, the result of the proaegd/ould have been different.”_Strickland, 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” _Id. “The likelihood of a different rdsmust be substantial, not just conceivable.”
Richter, 131 S. Ct. at 792.

“The standards created by Strickland §P54(d) are both “highly deferential,” and
when the two apply in tandem, review is ‘doglldo.” Richter, 562 U.S. at 105 (citations
omitted). Thus, in federal habeas proceedingslving “claims of ineffective assistance of
counsel, . . . AEDPA review muke ““doubly deferential”” in oder to afford “both the state

court and the defense attorney the benefihefdoubt.” _Woods v. Daniel, 135 S. Ct. 1372, 13

(2015) (quoting Burt v. Titlow, 571 U.S. 134Gt 10, 13 (2013)). As the Ninth Circuit has
recently acknowledged, “[tjhe question is whettiere is any reasonable argument that coun

satisfied Strickland’s deferential standar@@&more v. Chappell, 788 F.3d 1151, 1162 (9th Ci

2015) (quoting Richter, 562 U.S. at 105). See @isfiin v. Harrington, 727 F.3d 940, 945 (9t}

Cir. 2013) (“The pivotal questios whether the state couregplication of the Strickland
standard was unreasonable. Tikidifferent from asking wheth@&efense counsel’s performan
fell below Stricklands standard.”) (quoting Richter, 562 U.S. at 101).
3. Analysis

As set forth above, the California Court of Agap concluded that eveftrial counsel was
deficient in eliciting from Dedctive Rodriguez that Martha Mtated petitioner went through th
victim’s pockets, petitioner had fad to show prejudice. This caagrees. Carina G. testified
that after petitioner got in the car he told hext the was “going to search” the victim when he
heard the gunshot. (RT at 1320-22.) The faat pletitioner’s trial ounsel asked Detective
Rodriguez about substariljathe same testimony, but mistakgattributed it to Martha M.
instead of to Carina G., could not have hadyaificant impact on the vdict. Put another way,
there is no reasonable probability ttesult of the proceedings would have been different if tr
counsel had correctly attributed the testimabyput searching the tim, or searching his
pockets, to Carina G. Becauseéifpener has failed to show prejudi, he is not entitled to relief
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on this claim of ineffective assistance of counsel.
E. Jury Instruction Error
In his final claim for relief, petitioner argu#sat the trial court vi@ted his right to due
process in mis-instructinthe jury on the elements of the vicarious gun use enhancements. |(ECF
No. 1l at72.)
1. State Court Decision
The California Court of Appealescribed petitioner’s arguntsnpand its ruling thereon, as

follows:
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Section 12022.53 provides for an enhancement in the event a
designated offense, including nder (8 12022.53,ubd. (a)(1)), is
committed with the use of a firearm. If the defendant personally
used a firearm in the commission of the offense, the enhancement is
10 years. (8 12022.53, subd. (b).) If the defendant personally and
intentionally discharged a fireariihe enhancement is 20 years. (8
12022.53, subd. (c).) If the defendgqarsonally and intentionally
discharged a firearm and caused great bodily injury or death, the
enhancement is an indeterminaegm of 25 years to life. (8
12022.53, subd. (d).) Finally, if the offense was committed for the
benefit of a criminal street gang within the meaning of section
186.22, subdivision (b), any principaltime offense is subject to the
same enhancement as the person who used or discharged the
firearm. (8 12022.53, subd. (e).)

The trial court instructed the jury on the gun use enhancement
pursuant to CALCRIM No. 1402 amllows: “[l]f you find the
defendant guilty of either of the crimes charged in Counts 1 and 2,
murder or attempted robbery, and you find that the defendant
committed those crimes for the benefit of, at the direction of, or in
association with a criminal stregang with the intent to promote,
further, or assist in any crimal conduct by gang members, you
must then also decide whether, for each crime, the People have
proved the additional allegation thahe of the principals in the
crime personally used or persdgahnd intentionally discharged a
firearm during the commission dhat crime, which caused Mr.
Montejo's death. You must deciddether the People have proved
this allegation for each crime and return a separate finding for each
crime.

“To prove this allegation, theeople have to prove that:

“1. Someone who was a principal time crime personally used or
discharged a firearm duringthe commission or attempted
commission of the robbergind

“2. That person intended to discharge the firearm; and

“3. That person's act caused the death of another person who was
39
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not an accomplice to the crime.

“A person is a principal in a crime if he directly commits or
attempts to commit the crime, or if he aids and abets someone else
who committed the crime or attempted to commit the crime.

“A principal personallyuses a firearm if he tantionally does any
of the following:

“1. Displays the firearm in a menacing manner
“2. Hits somebody with;ior
“3. Fires the firearm.

“An act causes death if the deaththe direct, natural and probable
consequence of the act and the death would not have happened
without it. A natural and prole consequence is one that a
reasonable person would know ligely to happen if nothing
unusual intervenes. In deciding @ther a consequence is natural
and probable, consider all the circumstances established by the
evidence.” (Italics added.)

Defendant contends that, by virtoéthe italicized portions of the
foregoing instruction, the jurywas free to find this firearm
enhancement true based on a finding merely that Cardenas “used”
the firearm by displaying it ira menacing manner. Defendant
asserts that, on the evidence presented, the jury could have
determined the discharge of the firearm was accidental, whereas the
enhancement requires an intentional discharge. The jury could
have concluded Cardenas displdybe firearm to the victim in a
menacing manner, i.e., used it, in an attempt to get the victim to
give up his property. Howevesuch menacing display would be
insufficient to support a life term under section 12022.53,
subdivisions (d) and (e).

The People contend the instructiwvas correct because it required
the jury to find Cardenas intentionally discharged the firearm.
However, in making this argument, the People completely ignore
the italicized portions of the insttion, which clearly gave the jury

a choice between finding an inteamtal discharge of the firearm or

a use of it, where such use wadimsd to include displaying in a
menacing manner.

In the original CALCRIM versin of the instration, the first
italicized portion above reads:1] Someone who was a principal

in the crime personally (used/discharged) a firearm during the
commission [or attempte  commission] of the
<insert appropriate crime listed in Penal Code
section 12022.53(a)(./;)” (CALCRIM No. 1402.) The Bench
Note to the instruction states:n“lthis instruction, the court must
select the appropriate optiotmsed on whether the prosecution
alleges that the principal used the firearm, intentionally discharged
the firearm, and/or intentionallgischarged the firearm causing
great bodily injury or death.” (Bench Note to CALCRIM No. 1402,
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‘undesirable, erroneous, or even “universatiypdemned,

p. 1169.) The note also directs tkta@ second italicized portion of
the instruction given by the cdumwhich concerns “use” of the
firearm, should be given “onlyf the prosecution specifically
alleges that the principal ‘personally used’ the firearmid() It
further instructs not to give thabrtion “if the prosecution alleges
intentional discharge or intential discharge causing great bodily
injury or death.” (Ibid. )

The information here charged thitthe commission of the crimes,
“a principal intentionally and personally discharged a firearm” and
“proximately caused great bodily imu. . . or death . . . .” The
verdict forms were likewise limited to discharge of the firearm.
Thus, under the use notes, the toalirt should not have included
in the instruction the languagelating to use of a firearm.

However, the instructional error wdarmless in this instance. The
evidence here showed it was the discharge of the firearm into the
victim's chest that caused his deatim. addition to instructing the
jury that it must find a principal eién used or discharged a firearm,
the jury was told it must find a ipcipal “intendedto discharge the
firearm” and the principal's “act caused the death of another person
who was not an accomplice to the crime.” Thus, in order to find the
charge true, the jury had to cdude both that a principal intended

to discharge the firearm and that such act, i.e., the discharge, caused
the death of the victim. An intentional use of the firearm by
displaying it in a menacing manner did not cause the death of the
victim. In order to find the charge true, it would not be enough for
the jury to conclude a principalggilayed the firearm in a menacing
manner and it went off accidentally. The jury was also required to
find the principal intendetb discharge the firearm.

“It is well established in California that the correctness of jury
instructions is to be determinecabifin the entire charge of the court,
not from a consideration of partof an instruction or from a
particular instrucon.” (People v. Burgesr (1986) 41 Cal.3d 505,
538-539.) Absent a contrary indica in the record, we assume
the jury followed the instructions a@gsven by the ourt. (People v.
Adcox (1988) 47 Cal.3d 207, 253.)

Mendez, 2013 WL 120935, at *16-18.

2. Applicable Legal Standards

In general, a challenge to jury instructiattes not state a federnstitutional claim.

1983). In order to warrant federal habeas rediefhallenged jury instruction “cannot be merel

but must violate some due proces

right guaranteed by the foedgnth amendment.”_Cupp v. Naughten, 414 U.S. 141, 146 (197

The appropriate inquiry “is whethd#re ailing instruction . . . so iafted the entire trial that the
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resulting conviction violates due procésiddleton v. McNeil, 541 U.S. 433, 437 (2004)

(quoting Estelle v. McGuire, 502 U.S. 62, 72 (1991)).

“[A] single instructon to a jury may not be judgedarntificial isolation, but must be

viewed in the context of theverall charge.”_Id. (quoting Bale v. California, 494 U.S. 370, 37

(1990)) (internal quotation marks dted). “Instructions that coain errors of stte law may not

form the basis for federal habeas reliefilndé®re v. Taylor, 508 U.S333, 342 (1993). “If the

charge as a whole is ambiguou uestion is whether there i§@asonable likelihood that the
jury has applied the challenged instructiomiway’ that violates the Constitution.” Dixon v.

Williams, 750 F.3d 1027, 1033 (9th Cir. 2014), as amdmedenial of reh'g and reh'g en ban

(June 11, 2014) (citations omitted).

Petitioner is entitled to relien this jury instruction claim only if he can show prejudic
Dixon, 750 F.3d at 1034. Prejudice is shown for purpotbabeas relief ithe trial error had a
“substantial and injurious effect or influence in determining the jury's verdict.” Brecht v.

Abrahamson, 507 U.S. 619, 637 (19938)reviewing court may grartabeas relief only if it is

“in grave doubt as to the hatessness of an error.””_ld. (quoting O'Neal v. McAninch, 513 U.

432, 437 (1995)).
3. Analysis

As set forth above, the California Court of Agap concluded that thjary instruction errof
that occurred in this case wWaarmless because the jury instiaos as a whole would not allow
the jury to convict petitioner dhe sentence enhancement for peas use of a firearm unless th
firearm was actually discharged and caused ttinvis death. This court agrees. As the
California Court of Appeal explaed, even if some of the language of the instruction was
ambiguous, the instructions as a whole claditiee requirements for a true finding on the
sentence enhancement.

This court rejects petitioner’'s argument ttae jury based its true finding on the
vicarious firearm enhancement on a finding thatd€aas had intentionally displayed the weaj
in a menacing manner, and it had accidentdiBgharged; rather than on a finding that he
intentionally fired the gun.” (ECRo. 1 at 77.) The jury instetion required that in order to
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find the sentence enhancement true, the jurorgschfudd that a principdlintended to discharge

the firearm.” This language would preclude a true finding if the jury found the weapon was

discharged accidentally.

For the foregoing reasons, the decision ef@alifornia Court of Appeal that the jury
instruction error was harmlessrist contrary to or an unreanable application of clearly
established federal law. Accordingly, petitioner is not entitled to relief on this jury instructic
claim.

IV. Conclusion

IT IS HEREBY RECOMMENDED that pettiner’s application for a writ of habeas
corpus be denied.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarnhi provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings &®tommendations.” Any reply to the objectio
shall be served and filed within fourteen days after service of the objections. Failure to file

objections within the specified time may waive tlyht to appeal the Distt Court’s order.

Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst, 951 F.2d 1153 (9th

1991). In his objections petitionmay address whether a certifieatf appealabity should issueg
in the event he files an appeal of the judgment in this case. See Rule 11, Federal Rules G
Section 2254 Cases (the district court must issweny a certificate adppealability when it
enters a final order adverse to the applicant).

Dated: May 11, 2016

M) ) Moorman

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE

Dmou8(2);Mendez1950.hc (du)
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