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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOSEPH VANG, No. 2:14-cv-2534 MCE AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | RON RACKLEY,
15 Respondent.
16
17 Petitioner is a state prisongmoceeding pro se and in foarpauperis with a petition for
18 | writ of habeas corpus pursuant to 28 U.§Q@254. The petition challenges a 2012 prison
19 | disciplinary proceeding for distribution afcontrolled substance. ECF No. 1.
20 Respondent moves for dismissal on the grounds that the instant petition was filed heyonc
21 | the AEDPA one-year statutory limitah period and, in the alternatitbat petitioner’s claims are
22 | not cognizable in federal habeas corpusFEND. 11. Petitioner opposed the motion, ECF Na.
23 | 12, and respondent filed a reply, ECF No. 13. tRerreasons discussed below, the undersigned
24 | recommends that the petitible dismissed as untimely.
25 l. Factual and Procedural Background
26 The relevant chronology of this case is as follows:
27 In April 2003, petitioner wasanvicted of second degree murder. He was sentenced|to a
28
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term of fifteen years to lifen prison. ECF No. 11-1 at’3.

In September 2011, staff at Folsom Staied?rwhere petitioner is incarcerated found
marijuana inside a light fixterin the cell jointlyassigned to petitioner and inmate Somphong
Chanthanam. ECF No. 1 at 12. On July 1, 2p&Htioner was found guilty of violating a prisc
regulation for distribution of aantrolled substance. Id. a8,116. He was assessed a 151-day
forfeiture of credits._Id. at 17.

Petitioner challenged theigon disciplinary through the igon’s administrative appeal

process in appeal log FSP-0O-12-00764. 1@3atOn November 5, 2012, the administrative

appeal was denied at the Diratsd_evel, exhausting the administiree appeal process. Id. at 2

On June 18, 2013petitioner filed a petition for writ diabeas corpus in the Sacramen
County Superior Court challenging the disciphy conviction on the grounds that there was
insufficient evidence to support the finding oflguECF No. 11-1 at 2; ECF No. 1 at 57-62.
Petitioner also argued that hisedprocess rights were violatatithe disciplinary hearing and
challenged the disparity in the outcome of treeghlinary proceedings between himself and h
cellmate. ECF No. 1 at 57-62. The Sacramé@uaonty Superior Court aeed the petition in a
reasoned decision on August 9, 2G1RI.

On October 18, 2013, petitioner filed a petitionvigit of habeas corpus in the Californ
Court of Appeal, Third AppellatBistrict. ECF No. 11-3 at 5The petition was denied without
comment on October 24, 2013. Id. at 82; ECF No. 1 at 63.

On December 5, 2013, petitioner filed a petitionvioit of habeas corpus in the Californ

Supreme Court. ECF No. 11-4 at 5. The Catil@iSupreme Court denied the petition withou

! Respondent did not provide a copy of the abstijudgment. However, petitioner indicate
in his state habeas petition that he was sentanc@term of fifteen years to life. ECF No. 11-
at 3.

2 As a pro se inmate, petitiorisrentitled to the use of the pois mailbox rule in determining th
constructive filing date of hisate and federal habeas petitions. Houston v. Lack, 487 U.S.
276 (1988). Here, the court notes that the progkofice attached the petitionincludes two
dates: June 16, 2013 and June 18, 2013. See BCFIN at 18. As will become clear, the
difference between the two dates does not affectourt’s analysis. Accordingly, the court
refers to June 18, 2013 as the daeeghtition was constructively filed.

? Ppetitioner and his cellmate, &fthanam, filed a joint habeadifien in the Sacramento Counf
Superior Court. The court denied relieftadoth parties. See ECF No. 1 at 57-62.
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comment on March 12, 2014. ECF No. 1 at 65.
On October 22, 2014, the instant action was constructively filed. ECF No. 1.

[l. Statute of Limitations

The applicable statute of limitatiorssset forth in 28 U.S.C. § 2244(d)(1):

A 1-year period of limitation shalpply to an application for a writ
of habeas corpus by a person in custody pursuant to the judgment of
a State court. The limitation ped shall run from the latest of—

(A) the date on which the judgment became final by the conclusion
of direct review or the expirath of the time for seeking such
review;,

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws of
the United States is removed,tife applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court anade retroactiely applicable

to cases on collateral review; or

(D) the date on which the factualeglicate of the claim or claims
presented could have been disaedethrough the exercise of due
diligence.

The provisions of § 2244(d)(1)(D), rather th&2244(d)(1)(A), apply to habeas corpus

actions challenging decisions adiministrative bodies, including challenges to prison disciplinary

proceedings. Shelby v. Bartlett, 391 F.3d 1061, 1066 (9th Cir. 2004); Redd v. McGrath, 3

1077, 1084 (9th Cir. 2003). In such caseslithgation period begins when the petitioner
receives notice of denial ofdHinal administrative appeal frothe administrative decision at

issue. _ld.; see also Mardesich v. Cate, 668 F.3d 1164, 1172 (9th Cir. 2012) (generally, ste

agency's denial of an administrative appeal ttutes the “factual predate” for habeas claims
challenging state administrativetians affecting “fact or duteon of . . . confinement”).

The statutory limitations period is tolleldiring the pendency g@iroperly filed state
petitions for collateral reviewgee 28 U.S .C. § 2244(d)(2), and feasonable intervals betweel
the filing of petitions at succeed] levels of state review whikepetitioner is exhausting state
remedies._See Carey v. Saffold, 536 281 (2002); Evans v. Chavis, 546 U.S. 189, 193-19
(2006).
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In this case, petitioner’s administrative app&ak denied at the third and final level of
review on November 5, 2012. The statuténoftations began toun the following day, on

November 6, 2012. See Patterson v. Ste\Radt,F.3d 1243, 1247 (9th Cir. 2001). 224 days

later, on June 18, 2013, petitioner filed a halpedion in the Sacramento County Superior
Court, thereby tolling the statute of limitation§he parties agreeahthe limitations period
remained tolled until March 12, 2014, when the California Supreme Court denied rélief.
statute of limitations began to run again tbiéowing day, on March 13, 2014. At this point, 14
days remained in the limitatioperiod. Accordingly, absentriner tolling, tke statute of
limitations period expired on August 1, 2014.

Petitioner did not file the instant fedepeetition until October 22, 2014, over two and a
half months after the limitationgeriod had expired. Petitiongéoes not contend that he is
entitled to additional tolling,and the record suggests no basis for petitioner to make such a
Accordingly, the undersigned finds thhe October 22, 2014 petition was untimely.
Respondent’s motion to dismiss the petitiomased by the one-year statute of limitations
should therefore be grant@d.

II. Conclusion

In accordance with the above, I HEREBY RECOMMENDED that:

1. Respondent's motion to dismiss (EC&.M1) be granted on the ground that the

petition is time-barred; and

2. This action be dismissed with prejudice.

claim

These findings and recommendations are submitted to the United States District Judge

* Petitioner argues in his opposition that he istleatito tolling during tk intervals between the
dismissal of one petition and the filing of the nexiile he was exhausting state court remedie
ECF No. 12 at 2. Respondent cledf in his reply that he agrees petitioner is entitled to tollin
during the time he was pursuing habedgfren state court. ECF No. 13 at 2.

> Petitioner appears to arguathiespondent’s actual argumevss not the petition should be
dismissed as time-barred but that petitioner did not complete the exhaustion process befo
the instant petition in federal court. See B@¥: 12 at 3. As respondent did not make this
argument, see ECF Nos. 11, 13, ¢bert does not address it here.

® Because the undersigned finds the petition-ti@eed, the court does not reach respondent’

argument that the petition should be dismissszthhse the disciplinary conviction did not affe¢

the fact or duration of petitioner’s confinement.
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assigned to this case, pursuant to the prowsodr28 U.S.C. § 636(b)(1)Within twenty-one
days after being served with these findiagsl recommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgésmdings and Recommendations.”

In his objections, petitioner may address ket certificate of agalability should issu
in the event he files an appedlthe judgment in this case. See 28 U.S.C. 2253(c) (absent a
certificate of appealability, arppeal may not be taken from thadl decision of a district judge
in a habeas corpus proceedingagroceeding under 28 U.S.C. § 2255).

Any response to the objectionsaitbe served and filed withiseven days after service (
the objections. Failure to file objections withire specified time may waive the right to appe

the District Court's order. Matrtinez Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 27, 2016 , -~
m’z——— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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