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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ANTOINE E. MODICA, SR., No. 2:15-cv-00057 MCE AC PS
12 Plaintiff,
13 V. ORDER and
14 | RUSSELL, et al., FINDINGS AND RECOMMENDATIONS
15 Defendants.
16
17 l. Introduction
18 Plaintiff is a former state prisoner, incarated under the autligrof the California
19 | Department of Corrections and Rehabilgaat(CDCR), who proceeds pro se and in forma
20 | pauperis in this civil rights @ion filed pursuant to 42 U.S.C. § 1983. Plaintiff sues defendants G.
21 | Russell and A. Olah, correctional officergla¢ California Correctional Center (CCC) in
22 | Susanville, on claims that duripdaintiff's incarceration therdefendants violad plaintiff's
23 | constitutional rights by engawg in acts of retaliation, excesgsiforce, cruel and unusual
24 | punishment, and conspiracy. Plaintiff was naaiterated when he filed the operative verified
25 | complaint on January 8, 2015, and has remaimaacarcerated throughout this litigation.
26 Defendants are represented by sepa@iasel. Presently pding are defendants’
27 | separate motions to dismissstlaction on statute of limitatns grounds. The motions were
28 | consolidated and heard on this court’'s Jan28, 2016 law and motion calendar. Plaintiff
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Antoine E. Modica, Sr., appest by telephone on his own b#éheDeputy Attorney General
Byron Miller appeared on behalf of defendant Olah. Attorney Shanan Hewitt appeared on
of defendant Russell.

For the reasons that follow, this court recoemafs that defendants’ motions to dismiss
denied without prejudice, and daffants be directed to answee ttomplaint. The court denies
as premature plaintiff's ntmn to compel discovery.

Il. Background

Plaintiff's verified complaint, filed JanuaB;, 2015, avers that plaintiff was released frg
prison in December 2012. ECF No. 1 at 8, 1 13hidropposition to defendant Olah’s motion
dismiss, plaintiff states that he wasseded on December 16, 2012. See ECF No. 2% at 3.

The complaint alleges that, on October 23, 20d1ile waiting for his prison dorm to be
unlocked, plaintiff was approachég defendant Olah who institeéd him to place his hands up
against the wall. Plaintiff complied. Whilegnhtiff was in this position, defendant Russell
“pressed a strange hot metal box&asngt the back of plaintiff's fehand “with excessive force.”

Id. at 5. Plaintiff alleges, id. at 5-6:

With a visible burn mark/brand it left and a painful sting as C/O
Olah and C/O Russell laughed at miescreamed out in pain, “Hey,
you just burned me.” C/O Russell turned and displayed a colored
box with a metal tip in his hand, then asked to his co-worker C/O
Olah, “You smell something,” as hreocked me. He Russell said,

“it smells like porks skin.” C/O Russell stared at me and he in a
cold manner said, “You scream likdittle bitch, you scream like a
little bitch.” Adding insult tainjury. | was in fear.

According to the complaint, on October 29, 20glaintiff sought mental health care due

to fear of retaliation by Russealhd Olah if plaintiff reportethe incident. On October 30, 2011

plaintiff obtained a medical examination anddilen administrative grievance alleging officer

! For present purposes, the court will assume the accuracy of this representation. The da
confirmed by CDCR records, as is therefore satijo judicial notice. This court may take
judicial notice of facts that are capableasturate determination by sources whose accuracy
cannot reasonably be questioned. See Fed. B. E91; see also City of Sausalito v. O'Neill,
386 F.3d 1186, 1224 n.2 (9th Cir. 2004) (“We may fakkcial notice ofa record of a state
agency not subject te@asonable dispute.”).
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misconduct by defendant Russell, with the coapen of defendant Olah. Plaintiff was

interviewed by a member of CDCR’s Officelaternal Affairs (OlA) the same day, and the
interview was videotaped. Plaintiff requesptaicement in segregated housing for his own
safety, and the request was granted effectiveli@ct80, 2011. Plaintiff alleges that while he v
“[in administrative segregation O/Russell continued to retalisagainst me.” ECF No. 1 at 7

On November 11, 2011, plaintiff was visitedthg head of Inmate Appeals who viewe
plaintiff's burn and informed plaintiff that fiappeal was being reviewed by the OIA.

In November 2011, plaintiff filed a claimith the California Victim Compensation and
Government Claims Board under the CaliforniatTelaims Act (CTCA). ECF No. 1 at 8.
Plaintiff states, withouproviding further information, th&this claim was denied clearing the
way for me to file this civil action.”_lId.

In March or April 2012, three members of CR’s Office of Insgctor General (OIG)
conducted an audio-recordederview of plaintiff.

When plaintiff was released from prison in December 2012, his administrative grieV
and the OIA investigation werelspending. The complaint allegehat, in March 2013, plaintif
received “a memo in the mail stating C/O Ruskatl violated CDCR Policy and Procedure ar
my claim was legitimate [;] a violation did oagl. . . [but] | was not offered any support or
relief.” ECF No. 1 at 9. Plaiift asserts that, despite severtdkapts, he was unable to exhau
his administrative grievance agtkhird level. _Id. at 8-9.

Plaintiff avers that he still bears the “braddear on my left hand, this day,” id. at 4,
and suffers psychological injury; he seeks cengatory and punitive damages pursuant to th
action. Upon screening the complaint pursaart8 U.S.C. 8 1915A, thisourt found that the
complaint states the following claims agaidefendants Russell and Olah: (1) a First
Amendment retaliation claim based plaintiff's allegations thadefendants acted in response

plaintiff filing a prior civil rights action against defendants’ cawers, in_Modica v. Cox et al.,

Case No. 2:11-cv-02163 DADR2) an Eighth Amendment claim for excessive and barbari

2 Modica v. Cox et al., Case No. 2:1182163 DAD P, was commenced against other CCC
(continued...)
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of force; and (3) conspiracy under Section 1983Hdaon plaintiff's allegations that defendants
acted in concert to violate plaintifftsvil rights. SeeECF No. 4 at 3-4.

Defendants filed separate motions to dgsnthis action on the ground that it is time-
barred because commenced after expiration afwbeyear statute ofinitations set forth in
California Code of Civil Procedure section 3353ee ECF Nos. 18, 22. Plaintiff filed an

opposition to defendant Olah’s motion to dismiS&e ECF No. 21. Thereafter, in response t

OJ

defendant Russell’'s subsequent motion to dismaisd,the motions of both defendants, plaintiff
filed three matters. See ECF Nos. 27-9. Wbile or more of these matters may reasonably be
considered an unauthorized sipitye defendants have not objectedheir filing and the court
finds good cause to considéie substance of eathDefendants filed their respective replies on
January 13, 2016. See ECF Nos. 30, 31.

1"l. Legal Standards

A. Legal Standards for Dismissal Under Rule 12(b)(6)

To survive a motion to dismiss under Rule 1&h)Federal Rules dEivil Procedure, a
complaint “must contain sufficient factual matter, at¢edms true, to ‘state a claim to relief that

is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Thert must accept as true the allegations of

the complaint, Hospital Bldg. Co. v. Rex HdapTrustees, 425 U.S. 738, 740 (1976), and

construe the pleading in the light most favorablelaintiff, Jenkings. McKeithen, 395 U.S. 411}

421, reh’g denied, 396 U.S. 869 (1969x0 se pleadings are heldadess stringent standard than
those drafted by lawyers. HaimesKerner, 404 U.S. 519, 520 (1972).

officials regarding an unrelated incidemt August 15, 2011. The filing date of the action

supports plaintiff's allegations @ defendants herein acted itat@ation. The parties reached a
settlement in June 2013, and the case was voluntarily dismissed on August 22, 2013.

% The Local Rules authorize the filing of a nootj an opposition, and a reply. See E.D. Cal. R.
230(b)-(d); and 230). Neither the Local Rules nor thedegal Rules authare, as a matter of
right, the filing of a surreply. Nevertheless, amtstcourt may consider the merits of a surreply
“where a valid reason for such additional bng exists.” Hill v. England, 2005 WL 3031136, at

*1, 2005 U.S. Dist. LEXIS 29357 (E.D. Cal. Nov. 8, 2005) (Case No. 1:05-cv-0869 REC TAG).

In the instant case, the court finds such validitplaintiff's pro se statyghe staggered filing of
the motions to dismiss, and the substance of plaintiff’'s filings.

4
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The court may consider facts established bymstdhattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

that may be judicially noticed, Mullis v. Wted States Bankruptcy Ct., 828 F.2d 1385, 1388 ({

Cir. 1987); and matters of publiegord, including pleadings, ordeas\d similar papers filed wit

the court, Mack v. South Bay Beer Distribugor98 F.2d 1279, 1282 (9th Cir. 1986). Howeve

“[a] motion to dismiss made undeéederal Rule of Civil Procedude(b)(6) must be treated as

motion for summary judgment undéederal Rule of Civil Procedel’56 if either party to the

motion to dismiss submits materials outsidepl®adings in support or opposition to the motign,

and if the district court relseson those materials.” Anderson v. Angelone, 86 F.3d 932, 934

Cir.1996).
A district court may dismiss an action undeddri2(b)(6) “[i]f the running of the statute

is apparent on the face of the complaint,” andyahthe assertions of thcomplaint, read with

ACLS

Dth

-

9th

the required liberality, would ngtermit the plaintiff to prove that the statute was tolled.” Jablon

v. Dean Witter & Co., 614 F.2d 677, 682 (9th Cir. 198@cord, Rivera v. Peri & Sons Farms,

Inc., 735 F.3d 892, 902 (9th Cir. 2013). A motiordismiss based on the statute of limitation$

cannot be granted “if the factualdlegal issues are not sufficientdigar to permit [the court] to
determine with certainty whether the doctrjokequitable tolling] could be successfully

invoked.” Supermail Cargo, Inc. v. United States, 68 F.3d 1204, 1207 (9th Cir. 1995).

B. Legal Standards for Applying Statute Of Limitations

“[B]ecause there is no specified statutdimitations for an action under 42 U.S.C. §

1983, the federal courts look to tlaev of the state in which thmause of action arose and apply

the state law of limitations gokm@ng an analogous cause of action.” Pouncil v. Tilton, 704 F|

568, 573 (9th Cir. 2012) (citation omitted). “For actions under 42 U.S.C. § 1983, courts ap
forum state’s statute of limitations for persomgliry actions, along wittthe forum state’s law

regarding tolling, incluohg equitable tolling, except to the extent any of these laws is incons

with federal law.” _Jones v. Blanas, 393 F.3d 3B (9th Cir. 2004); see also Azer v. Connell,

306 F.3d 930, 935-36 (9th Cir. 2002).

In California, the statute of limitations for pergl injury actions i$wo years._See Cal.
5
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Code Civ. Proc. 8§ 335.1; Maldonado v. Har&80 F.3d 945, 954-55 (9th Cir. 2004).

This limitations period is statutorily tolledrfa period of two years for person who is, “
the time the cause of action accrued, imprisared criminal charge, or in execution under th
sentence of a criminal court for a term less than for life.” See Cal. Code Civ. Proc. § 352.]

Johnson v. State of California, 207 F.3d 650, 654 (9th Cir. 2000).

Also in California, “the applicable statute lohitations must be tolled while a prisoner

completes the mandatory [administrativehaustion process.” Brown v. Valoff, 422 F.3d 926

943 (9th Cir. 2005). Because administrative extianss statutorily requed of prisoner civil
rights complaints under the Prison Litigation RefcAct (PLRA), see 42 U.S.C. § 1997e(a), th
requirement provides a federal statutory basiauoke the state’s equitable tolling. See, e.g.,

Johnson v. Rivera, 272 F.3d 519 (7th Cir. 2001)

Additionally, “[u]lnder Calibrnia law, a plaintiff must me¢tiree conditions to equitably
toll a statute of limitations: (1) defendant musténaad timely notice of the claim; (2) defendd

must not be prejudiced by beinggquired to defend the otherwisetgal claim; and (3) plaintiff's

conduct must have been reasonable and in fothd” Fink v. Shedler, 192 F.3d 911, 916 (9th
Cir. 1999), cert. denied, 529 U.E117 (2000) (citation omitted3ee also Lantzy v. Centex

Homes (2003) 31 Cal. 4th 363, 370 (“This cour hpplied equitable tolling in carefully
considered situations to prewehe unjust technical forfeituraf causes of action, where the
defendant would suffer no prejeéi.”) (collecting cases.).

“Although state law determines the lengftthe limitations period, ‘federal law

determines when a civil rights claim accrues&zer, 306 F.3d at 936 (quoting Morales v. City

Los Angeles, 214 F.3d 1151, 1153-54 (9th Cir. 2000). “Under federal law, a claim accrues

the plaintiff knows or has reastmknow of the injury whichs the basis of the action.”

TwoRivers v. Lewis, 174 F.3d 987, 991 (9th Cir. 1999).

V. Discussion

For the reasons set forth below, the court finds that the timeliness of the complaint
ultimately turns on complicated questions concerstagutory and/or equitable tolling that hav

been raised by the parties’ briefing and orguanents. Resolution of those questions require
6
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consideration of evidence beyond the scope oftimeplaint, and may require findings of fact.
Accordingly, the statute of limitations issue canbe decided in the context of defendants’
motions to dismiss. See Supermail, 68 FaB#207. The court therefore recommends that
defendants’ motions be deniedhout prejudice to assertion ohtimeliness as a defense, and
that defendants be requiredanswer the complaint.
A. Accrual Date

Plaintiff alleges that he swashed physical and emotional injesi as a result of defendan
conduct on October 23, 2011. Therefore, defatd@entify October 23, 2011 as the accrual
date of plaintiff's claims.

However, at the hearing, plaintiff suggestiedt a “delayed discovery” accrual date of
“June 2013 or 2014” may apply, based on the Hateras medically diagnosed with post-
traumatic stress disorder as aui of defendants’ conduct.

The delayed discovery rule “postpones thgitwaing of the limitations period from the
date the plaintiff is actually injured to the datken he discovers (orasonably should discover

he has been injured.”_Lukovsky v. City andudty of San Francisco (9th Cir. 2008) 535 F.3d

1044, 1048 (citation omitted). “Howevehis rule is already incporated into federal accrual
law[,]” which holds that “a claim accrues . . . @hthe plaintiff knows or has reason to know @
the actual injury,” andBly whom,” even if plaintiff is then waware of its legal consequences.
at 1048, 1051 (citations omitted)O]nce a plaintiff knows that harm has been done to him, |
must . . . ‘determine within the period of limitations whether ®@unot, which is precisely the

judgment that other tort claimants must ma&k®avis v. United States, 642 F.2d 328, 331 (9t

Cir. 1981) (quoting United States v. Kubrick444.S. 111, 124 (1979) (statute of limitations

accrued when plaintiff knew he had been injuned that the likely cause was the Sabin vacci

without deferring accrual to datenen plaintiff had reason to sy governmental negligence)).

In the instant case, plaintiff expressly ghs that he was injured, both physically and
psychologically, by defendantallegedly unconstitutional conduct on October 23, 2011. Thé

plaintiff may thereaftehave continued to suffer, including asesult of his later-diagnosed pos

traumatic stress disorder, does not create a newndadendent injury with its own accrual datg.
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Accordingly, the court agrees with defendahtst the accrual date of plaintiff's claims,
for statute of limitations purposes, is the daitédefendants’ challenged conduct on October 2
2011. See TwoRivers, 174 F.3d at 991 (claims accrued when plaintiff knew or had reasor
know of his injury).

B. Statutory Tolling Due To “Disability Of Imprisonment”

Under California’s “disability of imprisonent” tolling statute, the commencement of g
limitations period is delayed for a period not te@ad two years if the plaintiff, at the time his
cause of action accrued, was “imprisoned on a cahaharge, or in execution under the sente
of a criminal court for a term less thtor life.” Cal. Code Civ. Proc. § 352.1(2)See Boag v.
Chief of Police, City of Portland, 669 F.2d 5889 (9th Cir. 1982), cert. denied, 459 U.S. 84¢

(1982) (“disability of imprisonment” ceases upon release from incarceration or physical cu
The parties do not dispute th@aintiff was serving a criminal sentence at the time his
claims accrued on October 23, 2011, and therefatenthnis entitled to tolling under Section
352.1(a); through the date of his release fréwenal State Prison on December 16, 2012.
However, the parties dispute whet this tolling should extend f@aintiff’'s mandatory residenc
in a treatment program to which he was $farred immediately upon his release from prison.
Defendants assert that plaintiff's disabildgf/imprisonment ceased upon his release fr¢
prison. If so, and absent any additional tolliting applicable two-yedimitations period, set
forth in Section 335.1, commenced on December 17, 2am8d,concluded on December 17,

2014, rendering untimely the complaint filed on January 8, 2015.

* California Code of Civil Procedersection 352.1(a) pvides in full:

If a person entitledo bring an action, mentioned in Chapter 3
(commencing with Section 335), is, at the time the cause of action
accrued, imprisoned on a criminalacbe, or in execution under the
sentence of a criminal court for a term less than for life, the time of
that disability is not a part of the time Ilimited for the
commencement of the action, not to exceed two years.

5> Unless otherwise noted, all “Sem” references are to the Calihia Code of Civil Procedure.

® Under Federal Rule of Civil Procedure 6(a)())(#hen a period is stated in days, the day of

the event that triggetbe period is excluded.
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Plaintiff, on the other hand, relying on fadutside the pleadings, contends that his
transfer to the mandatory residential treatment program extended his disability of imprison
under Section 352.1(a), and continued to statuttoilythe limitations period until his completic
of the mandatory portion of that program approxeha90 days later. Plaintiff explains that
upon his release from prison he was immedidi@igiered into Residential Drug Treatment by
the Board of Parole,” into the Seventh Stepgoam at Medford House in Hayward. ECF No.
at 1. Atthe hearing plaintiff explained thas placement at Medford House, then formally
designated a parole treatment facility, “wasvatntary” and that the first 90 days of his
placement were a “blackout” period without accegshiéanternet, cell phones or legal materia

The undersigned has concludedt it appears to be a qi®n of first impression in
California’s state and federaburts whether a prisoner’'s mandgtplacement in a residential
treatment program immediately upon releasenfprison may qualify as continued custody or

“imprisonment” entitled tdolling under Section 352.1(d).

” In contrast, plaintiff's furtheargument that his “return tustody” twice in 2014 (to the Sants
Rita County Jail due to parole violations) entittés to statutory tollig based on the disability
of imprisonment is without merit. See ECF No. Z¥ce the statute of limitations begins to rt
upon a prisoner’s release from custody, tolling utiderstatute may not be reinstated. See E
v. City of Union City, 25 F.3d 800, 803 (9th Cl994) (“actual, uninteupted incarceration is
the touchstone’ for assessing tolling under [ferhg 352(a)(3),” that is, “continuous custody i
the relevant disability”) (cit@éons omitted); see also Boag, supra, 669 F.2d at 589 (construin
Oregon’s tolling provision to be similar @alifornia’s and holding that “subsequent
reincarceration did not reinstate the tollingtste”); Williams v. Coughlan, 244 F.2d 6, 8 (9th
Cir. 1957) (construing Alaskatolling provision similar to thawf California and holding that thg
statute was tolled “only during the continuancéhef disability which existed at the time the
cause of action arose”); Smith v. Coo®012 WL 1094431, at *4, 2012 8. Dist. LEXIS 44134
(N.D. Cal. Mar. 29, 2012) (“Tlbng under 8§ 352.1 is triggerday the plaintiff's arrest and
incarceration. But if the statute of limitations &dp run again becau#iee prisoner is released
tolling will not be reinstated by subsequértarceration.” (Citations omitted.)); Choma v.
Arnold, 2012 WL 1340387, at *2, 2012 U.S. Dist. LEEX64532 (C.D. Cal. Mar. 19, 2012) (“A
plaintiff’'s subsequent reincarceration does reinstate tolling because § 352.1 tolls the

limitations period only during the period of disabil{iye., incarceration) that existed at the time

the cause of action accrued.” (Citing Cabd@ Civ. P. § 352.1.)); report and recommendation
adopted, 2012 WL 1340081, 2012 U.S. Dist. LEXK596 (C.D. Cal. Apr. 17, 2012); accord,
Polk v. Cavin, 2013 WL 3815245, at *7, 2013 U.S. Dist. LEXIS 102248 (N.D. Cal. July 22,
2013); Flowers v. Alameda County, 2015 \WWB93582, at *3, 2015 U.S. Dist. LEXIS 38802
(N.D. Cal. Mar. 26, 2015).
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Plaintiff's argument is implicitly supportday CDCR'’s inclusion ofResidential Drug or
Treatment Programs” in its Alternative Custdelpgram (ACP), which credits each day of
participation in such a program as a “day @irceration in state pris6nSee Cal. Code Regs.
tit. 15, § 3078 et set.Implicit support is also found inéhapplication of “presentence custody)
credits,” under California Penal Code sentP900.5, for each day a defendant has been “in
custody” in a “rehabilitatn facility” or “similar residential ingution,” “including days served &
a condition of probation in compliance with audoorder.” See Cal. Penal Code § 2900.2(a).

See also People v. Johnson, 28 Cal. 4th 1050, (QI&R) (Section 2900.5 “applies to custodig

time in a residential treatment facility*. Cf., Cal. Penal Code 2931 (prisoner’s participation
inter alia, in “educational, vocational [andgtlapeutic” activities may be credited toward a

reduction in the prisoner’s sentence).

8 CDCR regulations provide in pertingrart, Cal. Code Regs. tit. 15, § 3078.1(3)(c):

One day of participation in the ACshall be in lieu of one day of
incarceration in statg@rison. Participantsn the program shall
receive any sentence reductionedits that they would have
received pursuant to [Cal. Code Regs. tit. 15] § section 3043
[concerning presentencing credits] lhdy served their sentence in
state prison and shall be subjectiemial and loss of credit pursuant
to PC [Cal. Penal Code] secti@932(a) [concerning denial of time
credits].

® Cal. Penal Code § 2900.5@pvides in pertinent part:

In all felony and misdemeanor convictions, either by plea or by
verdict, when the defendant hasen in custody, including, but not
limited to, any time spent in a jail, camp, work furlough facility,
halfway house, rehabilitation fdity, hospital, prison, juvenile
detention facility, or similar redential institution, all days of
custody of the defendant, includimigys served as a condition of
probation in compliance with a countder, credited to the period of
confinement pursuant to Secti@®19, and days served in home
detention pursuant to Sen 1203.016 or 1203.018, shall be
credited upon his or her term of imprisonment . . . .

19" 1n the Johnson decision below, the state anfusippeal opined thatt]he factual question of
whether the Turning Point [residential drug treent] program that defendant was to enter
constitutes ‘custody’ for purposes$ section 2900.5 cannot be answeoedhe basis of the reco
before us.” See People v. Johnson, 88 Cpp.Alth 420, 424-25 (2001). However, the court
noted that the term “custody” for purposes etn 2900.5 was not cleardiefined. _See id. at
425 n.2.
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This court has located only one case that directly supports plaintiff's argument for

extended tolling under Section 352.1(a).MaCovey v. Del Norte County, 2014 U.S. Dist.

LEXIS 93582, at *6-7, WL ____ (N.D. Cal. JBy2014), the magistrate judge dismissed
plaintiff’'s pro se prisoner civilights action as time-barred désgfinding (without analysis) that
plaintiff's 33-day period of custly in a residential treatmentggram following his release fron

jail tolled the limitations period due to “the dmlty of incarceration”under Section 352.1(a).

The only other case located bystlsourt that addresses this matter is Abpikar v. Harris

2015 WL 1522423, 2015 U.S. Dist. LEXIS 43952 (NQ&l., Apr. 2, 2015), which is clearly
distinguishable. In Abpikar the plaintiffgued that, despite his release from custody on bon
November 6, 2009, he “remained in the odsgtof Defendants until June 27, 2013 by way of
house arrest and electronic monibgyi . . . [and] was imprisoned such that his access to the
was so significantly impaired that it should catogé a disability for statutory tolling purposes”
under Section 352.1(a). See 2015 WL 1522423 aft®e magistrate judge rejected this
argument, finding that plaintiff had “not showmat his house arrest amounted to imprisonme
for purposes of Section 352.1(a). Id.

The district court in Apikar further noted:

Although California courts have natldressed the issue of whether
house arrest amounts to “imprisonment” under Section 352.1, the
California Court of Appeal has helthat an adult parolee is not
entitled to tolling because parolee status “neither precluded nor
significantly impaired [a plaintiff's] ability” to assert his claim
while on parole. _Deutch \Hoffman, 165 Cal. App. 3d 152, 156
(Ct. App. [2d Div.]1985).

Abpikar, 2015 WL 1522423, at *4.

This citation to Deutch illustrates how sowfehe case law addr&Eag the disability of

imprisonment has confounded statutory and equttidling considerationsAlthough plaintiff
therein was never entitled tasitory tolling (because on parole when his claims accrued),
Deutch has been relied upon to conclude thasthtutory disability of imprisonment ceases

when a prisoner is released on parolee,®.g., Abpikar, supra, 2015 WL 1522423; see also

Wertheimer v. City of Fremont, 161 F.3d 16 (&tin. 1998) (unpublished decision) (“the statut]

[of limitations] began to run on . . . the daté&jptiff | was first released on parole”) (citing
11
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Deutch, 165 Ca. App. 3d at 158).The court in Deutch also egjted plaintiff's argument that h
was entitled to tolling based on his status as agaréinding that such atus “neither precluded

nor significantly impaired his ability to [timelygnforce his claim.”_Deutch, 165 Cal. App. 3d

156. Thus, in Diamond v. Gutierrez, 967 F.2d 5856 (®ir. 1992) (unpublished decision), the

Ninth Circuit found that tolling undehe disability of imprisonmenwas unavailable to plaintiff
both because he was on probation (not isgered) when his cause of action accrifeahd
“because the restrictions imposed by probatioithee precluded nor significantly impaired his
ability to enforce his claim.”_ld. atl (quoting Deutch, 165 Cal. App. 3d at 156).

Alas, in Jones v. Blanas, supra, 393 F.3d g¢i8Ninth Circuit clearly distinguished

between the literal wording aragplication of Section 352.1(a), and the equitable principles

underlying the statute. In Jonéise Court of Appeals was tasketth considering whether the

disability of imprisonment should apply to tidetainees who remain continuously incarcerat
after expiration of their criminal sentencesi@lawaiting evaluation, gualdication and possible

commitment to the Department of Mental Heainder California’s Sexually Violent Predator

Act.

The Court of Appeals initially held thae&tion 352.1 on its face de@ot apply to civil
detainees. See Jones, 393 F.3824t (“the literal language of tleatute does not cover Jones
civil detainee”). However, notg that “actual, uninteupted incarceration is the touchstone’ f
applying California’s toling provision for the disability of iprisonment,” Jones, at 928 (quotir
Elliott, supra, 25 F.3d at 803 (internal citatiordauotation marks omitted)), the court found t

the rationale behind the rule “dmgs with equal force to the caséan individual continuously

1 Prior to Deutch, the Ninth &iuit Court of Appeals similarlfpeld that an Oregon plaintiff's

disability of imprisonment under Oregon law “ased’ when he was paroled.” Boag, supra, 6

F.2d at 589. The Ninth Circuit relied, intaia, on Bock v. Collier, 175 Or. 145 (1944).
However, in Bock (as in Deutch) the Oredgdumpreme Court found th#te disability of
imprisonment never applied togitiff because he was not inpwned when his cause of actiof
accrued, and therefore found “it unnecessary . detide whether or noe plaintiff's status,
while on parole, was that of a person imprisoneeikiecution under the semice of a court.” 1d.,
175 Or. at 152.

2 Accord, Kowarsh v. Heckman, 2015 WL 24867at *10 (N.D. Cal., May 19, 2015) (Section

352.1(a) does not apply to plaintiff becauseMas on probation when his claims accrued).
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detained under civil processd.i The Court of Appeals observetht, “[l]ike criminal inmates,
civil detainees litigate under serious disadvaesaglhe civilly confined are limited in their
ability to interview witnesses and gather evideticeir access to legal maits, their ability to
retain counsel, and thability to monitor the progress dieir lawsuit and keep abreast of
procedural deadlines.” 1d. at 929. Applyinghgeal principles of equitable tolling, the Ninth
Circuit concluded that “Califeria’s equitable tolling doctrine operates to toll a statute of
limitations for a claim asserted by a continuousinfined civil detaine&ho has pursued his
claim in good faith.”_Id. at 930.

It is not as clear in the present casdf ass in_Jones, th&ection 352.1(a) cannot
reasonably be construed to accord statutory tptlnplaintiff's conthuous period of detention
upon his release from prison until the concluibthe mandatory portioof his residential
treatment program. Nevertheless, this couprésluded from reaching the matter on defenda
motions to dismiss.

Accordingly, the court now turns to phiff's equitable tolling arguments.

C. Equitable Tolling

In Jones, the Ninth Circuit recounted the uhdeg purposes of ediable tolling, id. at
928:

Equitable tolling under California & “operates independently of
the literal wording of the Code d@ivil Procedure’ to suspend or
extend a statute of limitations agcessary to ensure fundamental
practicality and fairness.”_ Lang v. Centex Homes, 31 Cal. 4th
363, 2 Cal. Rptr. 3d 655, 660 [R@03) (citation and internal
guotation marks omitted). The purpose of California’s equitable
tolling doctrine “is to soften théarsh impact otechnical rules
which might otherwise preventgood faith litigant from having a
day in court.” _Daviton v. Columbia/HCA Healthcare Corp., 241
F.3d 1131, 1137 (9th Cir. 2001)n(ebanc) (quoting Addison v.
State, 21 Cal. 3d 313, 146 Cal. Rptr. 224, 225 [] (1978)) (internal
guotation marks omitted). Thus California courts apply equitable
tolling “to prevent the unjust teaical forfeiture of causes of
action, where the defendant wdwsuffer no prejudice.”_Lantzy, 2
Cal. Rptr. 3d at 660 []. Applicath of California’s equitable tolling
doctrine “requires a balancing dhe injustice to the plaintiff
occasioned by the bar of his claiagainst the effect upon the
important public interest or policexpressed by the . . . limitations
statute.” _Id. at 660 [] (quotindddison, 146 Cal. Rptr. at 228 []
(internal quotation marks omitted) (omission in original).
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Although plaintiff asserts sevéitheories for equitable tatig in this action, the court
addresses only a few for the purpose of demanggréhat these mattecennot be decided on th
current motions.

Plaintiff contends that the 9fay “blackout period” during Biinitial mandatory residenc
at Medford House limited his aliy to pursue this action. Thagument identifies many of the
same practical obstacles caniting civil detainees in the muit of their legal claims, as
identified in Jones. Applying geral equitable principles and the “rationale behind the [disa
of imprisonment] rule” articulated in Jones, pk#f may be entitled to equitable tolling on this
basis as a matter of fundamental fairness.

Plaintiff also seeks equitabielling based on an “alternakegal remedies” theory, which
“allows equitable tolling of the statute of lintitans when a plaintiff, possessing several legal
remedies, reasonably and in good faith, pursues ongngeisio lessen the extent of his injuries

damage, thereby allowing the statutory periocut@” Guerrero v. Gates, 442 F.3d 697, 706 (

Cir. 2006) (citations, internal punctuation and quotation marks omitted). The requirements
tolling under California’s alternategal remedies theory mirrtine general principles underlyin

equitable tolling, specifically: “(1) timely notice filing the first claim; (2) lack of prejudice to

defendant in gathering evidence to defendséeond claim; and (3) good faith and reasonable

conduct by plaintiff in filing the second claim3tone v. City and County of San Francisco, 7

F. Supp. 340, 343 (N.D. Cal. 1990) (citation omitted); see also McDonald v. Antelope Vall¢

Community College Districg45 Cal. 4th 88, 102 (2008).

The circumstances of this case appear tofgatisthree elements for applying equitable

tolling under an alternatlegal remedies theory: (1)fdadants received timely notice of
plaintiff's claims, pursuit to plaintiff's administrative grievance anditivestigations conducted

by the OIA and OIG? (2) defendants have not been préaed in the preparation of their

13 plaintiff contends altermiaely that defendants should bquitably estopped from seeking
dismissal of this action because plaintiff detrimentally relied on thead¥iCDCR officials to
exhaust his administrative remedies and/or waiil the conclusion of the OIA investigation
before filing his complaint. However, even if officials within CDCR’s OIA so advised plaint
it appears that such advice canresisonably be attributed defendants Russell and Olah.
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defense? and (3) it appears that plaiffitacted reasonably and in good faith.

The court does not address plaintiff's further asserted grounds for equitable*follirig.
clear that plaintiff's arguments raise significant factual and legal iskaesannot be fully
assessed on defendants’ motiondismniss. Accordingly, defendatmotions should be deniec
without prejudicé,” and defendants should be regdito answer the complaint.

V. Plaintiff's Motion to Compel

Plaintiff's motion to compel discovery from tli&G, ECF No. 23, is denied without
prejudice as premature, as set forth byciwert in its order filed December 18, 2015, see ECF
No. 26.

VI. Conclusion

For the foregoing reasons, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compel discoveriECF No. 23, is denied without prejudice.

Further, IT IS HEREBY RECOMMENDED that:

1. The motions to dismiss filed, respeely, by defendant @h, ECF No. 18, and

defendant Russell, ECF No. 22, shobdéddenied without prejudice; and

14 See, e.g., Electronic Equipment Express,¥n@onald H. Seiler & Co. (1981) 122 Cal. App.

3d 834, 847 n.3 (defendants were not prejudiced “in gathering defense evidence” because
were promptly appraised ofghtiff’'s claims and undertook sitovery to preserve defense
evidence);_see also Addison, supra, 21 8@kt 317 (“It is fundamsal that the primary
purpose of statutes of limitationtis prevent the assertion of gallaims by plaintiffs who have
failed to file their action until adence is no longer fresh and wasses are no longer available
15 Plaintiff's complaint was filed only 22 dagster expiration of thetatute of limitations.
Defendants argue that plaintiff wailatory nonetheless becausdfilesl his complaint nearly
two years after he obtained the findings & @IG investigation in January 2013, and “gave u
trying to exhaust his administiee grievance in May 2013, see EGIB. 28 at 4. At the hearing
plaintiff responded that he hanificant health cllenges and unstableilng conditions during
this period, and that his legal teaals were destroyed without his knowledge in an effort to
control a bed bug infestation at ooiehis residences, geiring that he reajgire and reassemble
his materials.

% An exception is plaintiff's argument that heeistitled to equitable ting for the period of
time that he continued, at thehast of CDCR officialsto attempt to exhaust his administrative
remedies after his release from prison. Howelvecause plaintiff was no longer a “prisoner,”
within the meaning of 42 U.S.C. § 1997e(h), when he filed this actionabaot required to
exhaust his administrative remedies before commencing it.

17 Defendants may, but need not, revisitstatute of limitations question upon motions for
summary judgment aftereiclose of discovery.
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2. Defendants should be directed to &led serve their resptive answers to the
complaint within 21 days after the distrjatige adopts these findingsid recommendations.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and RecommendationsThe parties are advised th
failure to file objections within the specifiedrie may waive the right tappeal the District

Court’s order._Martinez v. 8t, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 26, 2016 , -~
Mn——— &(ﬂlﬂhl—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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