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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MARK D. BRADBURY, No. 2:15-cv-0840 KIJM AC PS (TEMP)
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 | COUNTRYWIDE HOME LOANS, INC., RECOMMENDATIONS
15 etal.,
16 Defendants.
17
18 This matter came before the court on December 16, 2015, for hearing of defendants’
19 | motions to dismisS. Plaintiff Mark Bradbury appeared person on his own behalf and attorney
20 | Deleyla Lawrence appeared telephonically on betidhe defendants. After hearing oral
21 | argument, defendants’ motiongre taken under submission.
22 BACKGROUND
23 Plaintiff commenced this action on Ap20, 2015, by filing a complaint and paying the
24 | required filing fee. (ECF No. 1.) Plaintiff's splaint seeks to quiet title to his “purchased
25 | residential property,” 3100 Kerria Way, Sacramento, California 95821. (Compl. (ECF No. [1) at
26
27

! Plaintiff is proceeding pro se in thisiact. Therefore, the matter was referred to the
28 | undersigned in accordance with Local Rule 302(c)(21) and 28 U.S.C. § 636(b)(1).
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12) Named as defendants areutrywide Home Loans, Inc(“Countrywide”), Mortgage
Electronic Registration Systems, Inc., (“MERS3hd Bank of New York Mellon FKA The Ban
of New York as Trustee for Certificdtelder of the CWABS, Inc., Asset-Backed

Certificates, Series 2005-3, (“BNYMollectively “Defendants”).

On May 6, 2015, plaintiff filed a motion for hice of lis pendens butid not notice that
motion for a hearing. (ECF No. 5.) Gmé 12, 2015, defendant BNYM filed a motion to
dismiss plaintiff's complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Proced
(“Rule™) and noticed that motiofor hearing before the previoushgsigned Magistrate Judge.
(ECF No. 9.) On July 17, 2015, defendants Gouvide and MERS filed a motion to dismiss
plaintiff's complaint pursuarb Rule 12(b)(1) and2(b)(6) and also noticed that motion for
hearing before the previously assigiagistrate Judge. (ECF No. 13.)

On October 19, 2015, plaintiff filed a proposed amended compl4BEF No. 23.) On
October 19, 2015, plaintiff filed motion to strike the motion to dismiss filed by defendant
BNYM but did not notice that nimn for a hearing. (ECF No. 24.) On November 6, 2015, th
action was reassigned from the poasly assigned Magistratedge to the undersigned. (ECF
No. 26.) On December 2, 2015, defendants filetb&ion to strike plaintiff's proposed amendsg
complaint and noticed that motion for hearbefore the undersigned on February 10, 2016.
(ECF No. 29.)

STANDARDS

l. Legal Standards Applicable to MotiottsDismiss Pursuant to Rule 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1pws a defendant to raise the defense, by

motion, that the court lacks juristion over the subject niar of an entire damn or of specific

2 Page number citations such as this oeg@the page numbers reflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
% Under Rule 15 of the Federal Rules of CRibcedure, a plaintiff may amend his complaint

once as a matter of course witlhiventy-one days after serving it wventy-one days after servi¢

of a responsive pleading or motion pursuant to Rale). In all othecases, a plaintiff may
amend his complaint with defendants’ writteonsent or the court’s leave. SemR.Civ. P.
15. Here, plaintiff filed his proposed amendethptaint several months after defendants filed
their motions to dismiss. Moreover, plaintiii not obtain defendantairitten consent or the
court’s leave to file an amended complaint.
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claims alleged in the action. “A motion to dissifor lack of subject matter jurisdiction may
either attack the allegations of the complaintnary be made as a ‘spéad motion’ attacking the

existence of subject matter jurisdiction in facthornhill Publ’g Co. v. Gen. Tel. & Elecs. Cor

594 F.2d 730, 733 (9th Cir. 1979).
When a party brings a facial attack to subjeatter jurisdiction, thgparty contends that
the allegations of jurisdictiocontained in the complaint airesufficient on their face to

demonstrate the existence of jurisdictidafe Air for Everyone v. Meyer, 373 F.3d 1035, 103

(9th Cir. 2004). In a Rule 12(d)) motion of this type, the platiff is entitled to safeguards

similar to those applicable when a Rule 12(p)(®tion is made. See Sea Vessel Inc. v. Reye

23 F.3d 345, 347 (11th Cir. 1994); Osborn v. United States, 918 F.2d 724, 729 n. 6 (8th Cjr.

1990). The factual allegations of the complaint@esumed to be true, and the motion is gra
only if the plaintiff fails to allege an elememecessary for subject matfarisdiction. _Savage v.

Glendale Union High Sch. Dist. No. 205, 33d 1036, 1039 n. 1 (9th Cir. 2003); Miranda v.

Reno, 238 F.3d 1156, 1157 n. 1 (9th Cir. 2001). Naesis, district courts “may review
evidence beyond the complaint without conveytihe motion to dismiss into a motion for

summary judgment” when resolving a facidhak. Safe Air for Everyone, 373 F.3d at 1039.

When a Rule 12(b)(1) motion attacks tha@stence of subject matter jurisdiction, no

presumption of truthfulness attaches to thempii&is allegations. _Thornhill Publ'g Co., 594 F.2

at 733. “[T]he district court iaot restricted to the face thfe pleadings, but may review any
evidence, such as affidavits and testimony, tolvesactual disputes concerning the existence

jurisdiction.” McCarthy v. Urted States, 850 F.2d 558, 560 (9th Cir. 1988). When a Rule

12(b)(1) motion attacks thexistence of subject matter jurisdartiin fact, plaintiff has the burde

of establishing that such jurisdiction doesawtfexist._Thornhill Publ’g Co., 594 F.2d at 733.

I. Legal Standards Applicable to MotiottsDismiss Pursuant to Rule 12(b)(6)
The purpose of a motion to dismiss pursuarRule 12(b)(6) is to test the legal

sufficiency of the complaint. N. Star Ih¥. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9th Cir.

1983). “Dismissal can be based on the lack obgnizable legal theonr the absence of

sufficient facts alleged under agnizable legal theory.” Baligri v. Pacifica Police Dep’t, 901
3
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F.2d 696, 699 (9th Cir. 1990). A plaintiff is reced to allege “enough fexto state a claim to
relief that is plausible on its face.” Bdtl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A

claim has facial plausibility when the plaintiff pleafdctual content that allows the court to dr
the reasonable inference that ttefendant is liable for the ssionduct alleged.” _Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

In determining whether a complaint stadéedaim on which relief may be granted, the
court accepts as true the allegations in the ¢amipand construes the allegations in the light

most favorable to the plaintiff. Hishan King & Spalding, 467 U.$69, 73 (1984); Love v.

United States, 915 F.2d 1242, 1245 (9th Cir. 1989geheral, pro se comphds are held to less

stringent standards than fornpéadings drafted by lawyergiaines v. Kerner, 404 U.S. 519,

520-21 (1972). However, the court need not mssthe truth of legal conclusions cast in the

form of factual allegons. United States ex rel. Chani. Ringrose, 788 F.2d 638, 643 n.2 (9

Cir. 1986). While Rule 8(a) doe®t require detailed factual allegations, “it demands more tf
an unadorned, the defendant-unlawfully-harmezlaccusation.”_Igbal, 556 U.S. at 678. A
pleading is insufficient if it offers mere “labeladiconclusions” or “a formulaic recitation of th
elements of a cause of action.” Twombly, 85&. at 555._See also Igbal, 556 U.S. at 676
(“Threadbare recitals of the elements @kaise of action, supported by mere conclusory
statements, do not suffice.”). Moreover, it isgpeopriate to assume that the plaintiff “can prag
facts which it has not alleged omtithe defendants have violatee th . laws in ways that have

not been alleged.” Associated Gen. Contractors of Cal., Inc. v. Cal. State Council of Carp

459 U.S. 519, 526 (1983).
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In ruling on a motion to dismiss brought pursuant to Rule 12(b)(6), the court is pernitted

to consider material which is properly submitted as part of the complaint, documents that are no

physically attached to the compiaif their authenticity is notontested and the plaintiff's

complaint necessarily relies on them, and mattemibfic record._Lee v. City of Los Angeles,

250 F.3d 668, 688-89 (9th Cir. 2001).
I
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ANALYSIS
Jurisdiction is a thresholdquiry that must precede thejadication of any case before

the district court. Morongo Band of Missiomdians v. Cal. State Bd. of Equalization, 858 F.2

1376, 1380 (9th Cir. 1988). Federal courts aretsanfrlimited jurisdiction and may adjudicate

only those cases authorized by federal I&@kkonen v. Guardian Life Ins. Co., 511 U.S. 375

377 (1994); Willy v. Coastal Corp03 U.S. 131, 136-37 (1992). “Federal courts are presun

to lack jurisdiction, ‘unless the ntrary appears affirmatively frothe record.” _Casey v. Lewid

4 F.3d 1516, 1519 (9th Cir. 1993) (quoting Bender v. Williamsport Area Sch. Dist., 475 U.§

546 (1986)).

Lack of subject matter jurisdiction may tased by the court any time during the

proceedings. Attorneys Trust v. Videotape @aoiter Prods., Inc., 93 F.3d 593, 594-95 (9th Cjr.

1996). A federal court “ha[s] andependent obligation to adkhs sua sponte whether [it] has

subject-matter jurisdiction.”_Dittman v. Califar, 191 F.3d 1020, 1025 (9th Cir. 1999). Itis

obligation of the district coufto be alert to jurisdictionalequirements.”_Grupo Dataflux v.

Atlas Global Group, L.P., 541 U.S. 567, 593 (2004J)ithout jurisdiction, the district court
cannot decide the merits of a case aleorany relief._See Morongo, 858 F.2d at 1380.
The burden of establishingrisdiction rests upon plaintiff as the party asserting

jurisdiction. Kokkonen, 511 U.S. at 377; sesoaHagans v. Laving15 U.S. 528, 543 (1974)

(acknowledging that a claim may be dismisseddok lof jurisdiction if itis “so insubstantial,
implausible, . . . or otherwise completely devofdnerit as not to involve a federal controvers
within the jurisdiction of tk District Court”); Bell vHood, 327 U.S. 678, 682-83 (1946)
(recognizing that a claim is subject to dismigeawant of jurisdiction where it is “wholly

insubstantial and frivolous” and so patently witlh merit as to justify dismissal for lack of

jurisdiction ); Franklin vMurphy, 745 F.2d 1221, 1227 n.6 (9th Cir. 1984) (holding that evef
“[a] paid complaint that isobviously frivolous’ does not conféederal subject matter jurisdictic
.. . and may be dismissed sua sponte before service of process.”).

Here, plaintiff's complaint alleges that theurt has subject mattgrisdiction over this

action pursuant to 28 U.S.€1332. (Compl. (ECF No. 1) at 2.) 28 U.S§A.332 provides that
5
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district courts have diversijurisdiction over “all cvil actions where thenatter in controversy
exceeds the sum or value of $75,000, exclusivetefest and costs,” and the action is betwegn:
“(1) citizens of different States; (2) citizens obtate and citizens or subjsof a foreign state;
(3) citizens of different States and in which citiger subjects of a foreign state are additiona
parties; and (4) a foreign stateas plaintiff and citizens of@tate or of different States.”
“Diversity jurisdiction requires aoplete diversity between the pad-each defendant must be a

citizen of a different state fromach plaintiff.” _In re Digimarc Corp. Derivative Litigation, 549

F.3d 1223, 1234 (9th Cir. 2008).

Plaintiff's complaint, however, alsdleges that defenda@ountrywide has its
headquarters in Calabasas, California. (Compl. (EGFL) at 2.) A corpa@tion is “a citizen of
any State in which it has beercarporated and of the State where it has its principal place o
business.” 28 U.S.C. 8 1332(c)(1). A corporatdiprincipal place of busess is best read as
referring to the place where a corporatiorfiicers direct, control, and coordinate the
corporation’s activities” and is typicallytfe place where the corporation maintains its

headquarters . . ..” Hertz o v. Friend, 559 U.S. 77, 92-93 (2010).

In this regard, plaintiff's complaint alleg¢hat plaintiff and dendant Countrywide are
citizens of the same state. The allegations fonmdaintiff's complaint, therefore, fail to
establish that this court has subject matter jurisdiction over this action pursuant to 28U.S.C.
1332. Accordingly, defendants MERS and Countryvgigeotion to dismiss for lack of subject
matter jurisdiction should be granted.

LEAVE TO AMEND
The undersigned has carefully considereetiver plaintiff may amnd his pleading to

establish the court’s jurisdiction over this actfotivalid reasons for denying leave to amend

* On October 19, 2015, after defendants movetisimiss plaintiff's complaint for a lack of
subject matter jurisdiction, plaiff filed a proposed amendedmplaint. (ECF No. 23.)
Although plaintiff’s filing failed to comply with Rule 15 of the Federal Rules of Civil Procedure,
the undersigned has reviewed the proposeddatecomplaint in evaluating whether granting
leave to amend would be futile. As is trudlod original complaint, plaintiff’'s proposed
amended complaint also allegeattdefendant Countrywide “h@s headquarters in Calabasas|
California.” (ECF No. 23 at 2.) Moreover,the December 16, 2015 hearing plaintiff conceded
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include undue delay, bad faith, prejudice, andifutil California Archtectural Bldg. Prod. v.

Franciscan Ceramics, 818 F.2d 1466, 1472 (9th1OB8). See also Klamath-Lake Pharm. AS

v. Klamath Med. Serv. Bureau, 701 F.2d 1276, 1293C9th1983) (holding that while leave tg

amend shall be freely given, the court does not taa#low futile amendments). In light of
allegations found in plaintiff's complaint, thedarsigned finds that it would be futile to grant
plaintiff leave to amend in this case.

CONCLUSION

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's May 6, 2015 motion for notice of lis pendens (ECF No. 5) is der
without prejudice;

2. Plaintiff's October 19, 2015 motion $trike (ECF No. 24is denied without
prejudice; and

3. Defendants’ December 2, 2015 motiosttike (ECF No. 29) is denied witho
prejudice and the Februaty, 2016 hearing is vacatad.

Also, IT IS HEREBY RECOMMENDED that:

1. Defendants MERS and Countrywglduly 17, 2015 motion to dismiss (ECF
No. 13) be granted in part;

2. Plaintiff's April 20, 2015 complaint (ECF No. 1) be dismissed without
prejudice for a lack of subgt matter jurisdiction; and

3. This action be closed.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections

that he was unaware of the requirements related/eosity jurisdiction ad has no information t
support an allegation that Countrywideaisitizen of another state.

® The parties may re-notice any of their motionthe event the assigned District Judge does
adopt these findings and recommendations.
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shall be served and filed within seven days afégvice of the objectionsT'he parties are advise
that failure to file objections ithin the specified time may waive the right to appeal the Distr

Court’s order._Martinez v. 8t, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 13, 2016 _ -~
Mrz——— &[“4-4—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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