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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | JEFFREY N. COSS, No. 2:15-cv-1032-TLN-EFB P
11 Petitioner,
12 V. FINDINGS AND RECOMMENDATIONS
13 | PLACER COUNTY SUPERIOR
" COURTS,
15 Respondent.
16
17 Petitioner is a former county inmate withaatunsel seeking a writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. Respondent moveistaiss the petition for lack of jurisdiction
19 || because petitioner is not in custody on the juddrhenpetition challenges. ECF No. 11. For the
20 | reasons that follow, respondent’s motion musgi@ted and this actianust be dismissed for
21 | lack of jurisdiction®
22 This court may entertain a challenge to custody imposed pursuant to the judgment pf a
23 | state court only on the ground that such custodytasl“the Constitution or laws or treaties of
24 | the United States.” 28 U.S.C. § 2254. For a fddmrart to have jurisdiction, petitioner must a
25 | the time he files his petition be in custody pursuant to the judgohéme state courtMaleng v.
26 | Cook, 490 U.S. 488, 490-91 (198%ge also Carafasv. Lavalle, 391 U.S. 234, 238 (1968).
27

! For this reason, the court need not asslrespondent’s alternate ground for dismissal

28 | based on the statute of limitations.
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In this case, petitioner allenges a September 7, 2008gment of conviction that
resulted in a sentence of 285 daysanmty jail and three years informal probatidgee Petition,
ECF No. 1 at 2 (referencing Placer County SigpeCourt Case No. 6243571); Resp’t’'s Lodge
Doc. 1 (Opinion filed in Placer County SuperCourt case number 62-043571); Resp’t’s Lod
Doc. 2 at 2 (Petition for writ of habeas corgilesd in California Courof Appeal). Petitioner
filed the instant actionearly ten years later, on April 22015. ECF No. 1. bder the terms of
petitioner’s sentence, his custody would have dndieg before he filed his federal petition.

Thus, petitioner cannot challenge the 2005 juddgraad sentence because he is no longer in

custody as a result of that judgmeBkee Woodall v. Beauchamp, 450 F. App’x 655, 657 (9th Cir.

2011) (habeas petitioner must be in custody eessult of the challenged conviction, not on
unrelated charges). Because petitioner was not in custody pustaajudgment of convictior
when he filed his petition, thection must be dismissed for lagksubject matter jurisdiction.

Accordingly, IT IS HEREBY RECOMMENDEDRhat respondent’s motion to dismiss

(ECF No. 11) be granted and thlaits action be dismissed for laok subject matter jurisdiction.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(1). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.
Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991). In
his objections petitioner may adds whether a certificate of aggbability should issue in the
event he files an appeal of the judgment in this c&eRule 11, Federal Rules Governing
§ 2254 Cases (the district court must issue or @ersrtificate of appealdity when it enters a
final order adverse to the applicar
Dated: January 6, 2016. %@/ZM
EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE




