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TORUS SMITH, No. 2:15-cv-1235 MCE GGH P
Petitioner,
V. FINDINGS AND RECOMMENDATIONS
ERIC ARNOLD,
Respondent.

UNITED STATES DISTRICT COURT
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INTRODUCTION

Petitioner is a state prisonamoceeding in pro se with a p@tn for writ of habeas corpus

pursuant to 28 U.S.C. § 2254. Pending befloeecourt is respondent’s September 15, 2015,

motion to dismiss on the grounds that this actidmised by the statute of limitations. Petitiorer

has filed an opposition based on equitable tolliagyhich respondent has filed a reply. After

carefully reviewing the filingshe court now issues the folling findings and recommendatiors.

The statute of limitations for federal habeasgpus petitions is $éorth in 28 U.S.C. §

2244(d)(1):

DISCUSSION

A 1-year period of limitation sl apply to an application
for a writ of habeas corpus byp&rson in custodpursuant to the

judgment of a State court. The limitation period shall run from the

latest of—
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(A) the date on which the judgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the Constitution
or laws of the United States is removed, if the applicant was
prevented from filing by such State action;

(C) the date on which the cditstional right asserted was
initially recognized by the Suprentéourt, if the right has been
newly recognized by the Supren@ourt and made retroactively
applicable to cases on collateral review; or

(D) the date on which the faetl predicate of the claim or

claims presented could have begiacovered through the exercise
of due diligence.

On June 8, 2010, petitioner was convicted prison disciplinary mceeding of being an
accessory to battery with serious bodily injury, &iglon A offense. (State supreme court pet
ECF No. 1 at 19.) He was assessed a 15 momthiteSecurity Housing Unit and 360 days |09

of credit. (Id.) After an administrativgppeal which was partiallgranted on April 26, 2011,

through a Director’s Level Appeal Decision, (EQB. 1 at 124-25), the conviction was modifi¢

to a Division F offense, conduatich could lead to violence, and the SHU term was elimina
The credit loss was ordered reduced to 0-30.d@gs at 19-20, 125.) This decision ordered
CSP-Solano to direct the CDO to amend the figdiof the RVR. (Id. at 125.) The parties’
versions of the facts diverge on the following poiRetitioner claims thdte intended to appeal
that Third Level Review decision as soon asdoeived an order entering this final disposition

but never received such order andas never entered into depadnt records. _(Id. at 20.)

Respondent contends that thedification order was completed Byly 1, 2011, but interestingly

notes the date of the modification order iseJ31, 2011 and there are only 30 days in June.
(Respondent’s Mot. at 2; ECF No. 11-3 at 15.)

Petitioner filed a habeas tg®n with the Solano County Superior Court on April 27,
2012, alleging: (1) violation of due processtioe finding of a new (albeit reduced) charge
without a hearing, (2) that the new charge, conduct that could lead to force and violence, {
a Division F offense, and (3) due process violation for denial of his refguegtnesses. (ECF

No. 1 at 20, 127-28.) It was denied for failtweexhaust administrative remedies on June 15,
2
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2012. (1d. at 127-28.) Petitioner next filed a wfitmandate with th€alifornia Court of
Appeals for the First Appellate District to requilhe superior court to address the merits of hi
petition on October 16, 2012, whigras denied on October 24, 201ECF No. 11-4 at 7-14;

ECF No. 1 at 131.) Petitioner then filed aa@®t petition with the superior court on March 14,

2013; it was denied on May 9, 2013 for failureetdnaust administrative remedies. (ld. at 133}

34.) Petitioner then filed a habeas petitiathwhe court of appeal on June 18, 2013, which W
denied without comment or citan on July 23, 2013. (ECF No. 11a88-24; ECF No. 1 at 137
A petition filed with the California Supreme @ on March 24, 2014 was denied with a citati
to In re Dexter (1979) 25 Cal.3d 921, 925, ony\24, 2014. (ECF No. 11-10 at 4-13; 11-11 a
2.) A second petition was filed with thel@arnia Supreme Court on January 21, 2015; it was
denied on April 1, 2015, with a citation tore Miller (1941) 17 Cakd 734, 735. (ECF No. 11-
12 at 77.) The instant petition was filed on June 10, 2015.

Petitioner states that on January 23, 2014, vgnéearing for his next parole hearing, a
staff attorney produced an amended RVR réfigcthe guilty finding of the division F offenge.
ECF No. 1 at 20-21. Petitioner then filed a 602llemging the reappearance of the RVR. At t
First Level of Review, petitioner was informedttne had exhausted his administrative reme
on this issue. ECF No. 1 at 50.

Petitioner’s conviction became final for BIPA purposes on April 26, 2011, the date O

the Director’s Level Decisions modifying hissdiplinary conviction._See Shelby v. Bartlett, 3

F.3d 1061, 1066 (9th Cir. 2004) (holding that limmat period begins tan the day after the
factual predicate of basis of claim could haverbdiscovered which in this case was petitiong
undisputed receipt of the notice of the deniahef administrative appeal). Petitioner’'s argum
that he was awaiting servicetbie effectuation order which wissued on or about July 1, 2011
is of no consequence, as that order merely sdovedrry out the Third Levalecision order._1d.

Petitioner had one year, that is, until April 2012, to file a timely federal petition, absent

! The petition states thatetoriginal conviction was a dision A offense and the reduced
conviction was a division C fé#nse. ECF No. 1 at 19.

2 As the date of the modification order i@ 31, 2011, and there are ottlirty days in June,
the court will use July 1, 2011 as the operative date.
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applicable tolling. The inant action, filel June 10, 2015js not timely unless petitioner is
entitled to statutory or equitable tolling.

StatutoryTolling

Petitioner argues that he is eleil to statutory tolling pe28 U.S.C. § 2244(d)(2). Unde

-

AEDPA, the period of limitation is tolled while “properly filed” application for state post-
conviction or other collateral veew is pending. 28 U.S.C.244(d)(2). The United States
Supreme Court has explained thraorder for a state habeas fieti to be “properly filed” for

purposes of statutory tolling, the petition’s dely and acceptance must be in compliance with

the laws and rules governing such filings. Pace v. DiGuglielmo, 544 U.S. 408, 413-14, 125 S.

Ct. 1807 (2005). “[T]ime limits, no matter their form, are ‘filing’ conditions.” 1d. at 417, 125
S.Ct. at 1814. “When a post-conviction petitionrgimely under state law, that is the end of the
matter for purposes of 8§ 2244(d)(2).” Id. at 414, 125 S. Ct. at 1812.

Petitioner filed his first state habeas peti on April 27, 2012, the day the statute of
limitations started expired. Therefore, this petitivas properly filed. The fact that the superipr

court determined it was not exhausted does matereit improperly filed._See Artuz v. Bennett,

531 U.S. 4, 8 (2000) (contemplating all requireménts petition to be properly filed, but not
listing exhaustion); Flores-Gonzales wrlg, 2013 WL 1164400 *4 n. 5 (C.D. Cal. Mar. 20,

2013) (noting that Pace concerned the effeanofintimeliness finding on statutory tolling, anc
the construction of the term “properly filed” in section 2244 (d)§2},did not praéss to resolve
any exhaustion issue). At this point, the satxpired, and the statuyaiolling analysis ends
here.

Assuming for the sake of argument, howetea} the timely first state habeas petition
served to toll the statute before it finally expirpdtitioner would be eligible for statutory tolling

from April 27, 2012 until June 15, 2012, when it was denied, or 50 days.

% The court affords petitioner appiton of the mailbox rule as @il his habeas filings in state
court and in this federal court. Haas v. Lack, 487 U.S. 266, 275-76, 108 S.Ct. 2379, 101
L.Ed.2d 245 (1988) (pro se prisoner filing is abteom the date prisoner delivers it to prison
authorities); Stillman v. Lamarque, 319 F.3d 11881 (9th Cir. 2003) (mailbox rule applies t
pro se prisoner who deliversiieas petition to prison officials for the court within limitations
period).

A=)
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The petition for writ of mandate, filed Octabs, 2012, does not toll the statute. Cournts

addressing this issue have coesetl whether the writ of mandate seeks to collaterally attack
conviction. If the writ seeks oth&mds of relief, such as tramgats or records, or seeks to
compel discovery, it does not warrant statutoting because it is not a procedural step in

moving up the ladder of collateral relief. itbhell v. Janda, 2014 WL 502629, *6 (C.D. Cal.

2014). Respondent cites Moore v. &#98 F.3d 361, 366-67 (5th Cir. 200&)t. denied, 537
U.S. 1236, 123 S.Ct. 1360 (2003), which found thatinof mandamus requesting that the trig
court be ordered to rule on thebleas application, was not an apation for collateral review.

See also Thomas v. Salazar, 559 F.Suppd&3, 1067-68 (C.D. Cal. May 29, 2008) (finding

petition for mandamus relief did not toll limitatiopsriod where it sought an order requiring the

superior court to rule on his previously fileddeas petition). Here, petitioner’s writ of mandal
was filed for this same purpose. Likewisejoes not statutorily tothe limitations period
because it does not constitute an “applicatiorBtate post-conviction ather collateral review
with respect to the per@mt judgment or claim....” 28 U.S.C. § 2244(d)(2).

Assuming out of an abundance of caution geditioner still had onday left before the
statute finally expired, he is not entitled to statutory tolling for any unreasonable delays du

intervals between the lower courts’ decisions #edfiling of his subsequent petitions to the

the

e

ring th

appropriate higher courts. Evans v. Chavi§ U.S. 189, 201, 129 S. Ct. 846 (2006). See also

Chaffer v. Prosper, 592 F.3d 1046, 1048 (9th Cir.2Q010% day delay between habeas filings

entitled to gap tolling becausewts “substantially longer thahe ‘30 to 60 days’ that ‘most
States’ allow for filing petitionsand Chaffer’s petitions offered mastification for the delays as

required under California law”); Velasem v. Kirkland, 639 F.3d 964, 968 (9th Cir.2011)

(unexplained delays of 81 days and 91 dastsveen filings were unreasonable where both

petitions were nearly identical); CulverDirector of Corrections, 450 F.Supp.2d 1135, 1140-
(C.D. Cal. 2006) (unexplained, justified delays of 97 and 71 ylabetween the denial of one

state petition and the filing of the next petiticonstituted unreasonable delays such that the

intervals cannot be tolled under ChaviSsumi v. Giurbino, 445 F.Supp.2d 1152, 1158-59 (C.

Cal. 2006) (finding that 96 and 98 day delays wereunreasonable “given the lengthy briefs
5
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petitioner filed in the California appellate ctaiand petitioner’s substantial rewriting of his

habeas corpus petition followingetilenial of that petition by ¢hLos Angeles Superior Court).

The second petition filed with thegerior court on March 14, 2013, was filed
approximately nine months after petitioner’s fggperior court habeas petition was denied. T
court need not determine whether this petit\@s successive, as respondent suggests, beca
gap tolling would not apply to thunreasonable delay, and the staeipired before this petitio
was filed. Petitioner submits no explanationties 272 day delay in filing another habeas
petition, albeit with the same court. Under nthauty is this number of days reasonable.
Therefore petitioner is not afforded gap tollingvixeen the time his superior court habeas pet
was denied on June 15, 2012 and the filing ohkid habeas petition on March 14, 2013. Thq
statute of limitations expired, at most, one dégr June 15, 2012, whersHirst superior court
petition was denied. The statutelimitations had expired beffe petitioner filed his writ of
mandate with the court of appeal on Octab&r2012. A state court habeas petition filed bey
the expiration of AEDPA's statute of limitatiodees not toll or revie the limitations period

under section 2244(d)(2). See Ferguson v. Palmateer, 321 F.3d 820, 823 (9th Cir. 2003);

V. Rice, 276 F.3d 478, 482 (9th Cir. 2001). Therefore, it is unnecessary to determine whe
petitioner’s second petition filedith the superior court wasoperly filed or successive.

EquitableTolling

A habeas petitioner is enéitd to equitable tolling oAEDPA’s one-year statute of
limitations only if he shows: (1) that he has beensuing his rights diliggly; and (2) that some

extraordinary circumstances stood in his way predented timely filing._See Holland v. Florio

560 U.S. 631, 649, 130 S.Ct. 2549, 2562 (2010); Ramirez v. Yates, 571 F.3d 993, 997 (9t

2009). The diligence required for equitabldimgl purposes is “reasonable diligence,” not

“maximum feasible diligence.'See Holland v. Florida, 560 U.& 653, 130 S.Ct. at 2565. Se

also Bills v. Clark, 628 Bd 1092, 1096 (9th Cir. 2010).

* The undersigned reserves anstification analysis based on égible principles to the sectior]
on equitable tolling. There is no sense imdadihat equitable analgstwice—once in the
statutory tolling context, and agafior the equitable tolling analysis.
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As to the extraordinary circumstancegueed, the Ninth Circuit has held that the
circumstances alleged must make it imposdibl#e a petition on time, and that the
extraordinary circumstances must be the cafisiee petitioner’s untimeliness. See Bills v.

Clark, 628 F.3d at 1097, citing Spitsyn v. Mod@é5 F.3d 796, 799 (9th Cir. 2003). Thisis a

very high threshold, “lest the egptions swallow the rule.See Miranda v. Castro, 292 F.3d

1063, 1066 (9th Cir. 2002). In addition, ‘[w]hen extdrforces, rather thaa petitioner’s lack of
diligence, account for the failure to file a timelaim, equitable tolling may be appropriate.”
Lott v. Mueller, 304 F.3d 918, 922 (9th Cir. 2002), quoting Miles v. Prunty, 187 F.3d 1104,
(9th Cir. 1999).

In his opposition to the motion to dismisstifiener contends that equitable tolling shot
apply for two reasons. First, he claims hemtt receive the modified RVR, (which departmel
records indicate did not exist), issued afterappeal was partially gréed at the Director’s
Level, until January 23, 2014, and that is whendtatutory clock shouldave started ticking.

Shelby 391 F.3d at 1066, requires rejection of petitioner’s first argument that he did
receive the modified RVR until 2@, as petitioner received actualinetof the Director’s Level
Decision on April 26, 2011, whichasted the statute of limitatiortdock, a fact which is not
disputed. Petitioner took no action to exhdus state court remezB until April 27, 2012, the
date the statute of limitations exgd. The fact that he finalhgceived official notice of the
modified effectuation decision twyears later is a red herriagd of no consequence to the

decision. Again, the date of the order putting efiect the Director’s April 26 decision is not

1107
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the pertinent order for limitations purposes. Tihéd Level decision was final when issued, and

did not depend on the effectuated date forfatigw-up remedy. Petitioner does not explain w
he could not begin the collatéraview process after he reced the April 26, 2011 decision.
Second, petitioner claims therdlicting rulings on the exhestion issue entitle him to
equitable tolling. Specificalljhe asserts that at the Firstvietof review, the CDCR informed
him: “[yJou have exhausted your mthistrative remedies on this issti (ECF No. 1 at 50.) Thi
letter from the Appeals Coorthtor, dated March 4, 2014, infoech petitioner that “enclosed

documents” were being returned to him becauseteived a third levef review response on
7

hy

Uy




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

April 26, 2011, “which indicated what was ordd. You have exhausted your administrative
remedies on this issue.” Underneath the égdp Coordinator’s signate, the letter states,
“[rlequest second level review.Petitioner signed this lettafter writing the statement,
“[alppellant respectfully disagreevith Appeals Coordinator Claand agrees with Judge Kays
of Solano County Superior Court that his adstirative remedies are nexhausted.”_Id.
Petitioner claims he then filed a habeastioet with the California Supreme Court on March 2
2014, which statutorily tolled the running of thmiiations period, and that it was denied on M
21, 2014, for failure to exhaust administrative rdies. Petitioner states he deferred to that
ruling and attempted to exhaust his administeatemedies, but that TLR (third level review)
denied review on December 15, 2014. Petitioneetdfear filed another habeas petition with tl
California Supreme Court on January 21, 2015. (ECF No. 12 at 1-2.) Based on these cor
rulings, petitioner claims he entitled to equitale tolling.

It appears that the superior court’s finging denying petitioner’s habeas petition for
failure to exhaust on June 15, 2012, may haveusaaf him in light of the Director’s Level
decision granting in part his apgdeand modifying its decisionyvhich was a final decision that
was exhausted. See Cal. Code Regs. Tit. 15 88 3084.5 (administrative procedures gener
exhausted once a plaintiff has received a “Direstogvel Decision,” or tind level review, with
respect to his issues or claims). Becaus®ihextor’'s Level decisiomvas a final decision, it wa
not subject to exhaustion of mdistrative remedies. Therefot@ge superior court’s decision
informing petitioner that he had produced nalewce of exhaustion @efdministrative remedies
was in error.

Equitable tolling has been permitted whegeéitioner relies on Ninth Circuit precedent
which is later overruled by the Supreme Court, @itigently pursues his rights in state court.

Townsend v. Knowles, 562 F.3d 1200, 1205-06 (9th Cir. 2@@8)ruled on other grounds,

Walker v. Martin, 562 U.S. 307, 131 S.Ct. 112011). See also Nedds v. Calderon, 678 F.3

777,781 (9th Cir. 2012) (equitable tolling wherditpener decides when to file his federal
petition by relying on Ninth Circuit precedent that is later overturned by Supreme Court). ]

Ninth Circuit has also allowed equitable todfiwhere the district court dismissed a mixed
8
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petition without giving petitionethe chance to withdraw the wteusted claim and/or request
stay and abeyance of the petition while he extealuthat claim, and the statute of limitations

expired after the district coudismissed it._Smith v. Ratelle, 323 F.3d 813, 819 (9th Cir. 200

See also United States v. Buckles, 647 F.3d 883, 891 (9th Cir. 2011) (equitable tolling per|

where movant’s sister was erroneously advisedourt personnel how talculate deadline to

file 8 2255 motion, and movant redl on that advice). The Ninth Circuit has declined to permi

equitable tolling, however, in amsilar situation where even thoughettistrict court had failed t
explain the stay and abeyance procedure or informthat the statute of limitations would app
to subsequent petitions, it did not affirmativetislead petitioner but rather provided accurate
instructions before dismissing the mixed petiiavithout prejudice. Ford v. Pliler, 590 F.3d
782, 789 (9th Cir. 2009).

The undersigned is unaware of any precedenterning the erroneous decision by a s
court upon which a petitioner reti¢o attempt to exhaust adnstrative remedies which are
already exhausted. Assuming fbe sake of argument thaethforementioned cases extend tc
this situation where petitioner has relied oreamneous state courtling, he would only be
granted the benefit of equitabldliteg if he has exhibited diligergursuit of his right. Petitioner
was not diligent in exhausting. He initially wedt one year after the ctor’'s Level Decision
was issued to file his first habeas petitionjchhwas the date the stit¢ expired. After the
benefit of fifty days of statutory tolling durirthe time his first state habeas petition was peno
which the undersigned has generously conettleut of an abundance of caution, petitioner
waited four months to file a petition for writ afandate which is not appropriate type of
petition to warrant tolling._See discussmupra. After that denial was issued, petitioner
thereafter waited four and a half months to &ilsecond petition with the superior court, which
was also not a reasonable use of his timaa#t not until June 18, 2013, just over a year aftel
first superior court petition was denied, (allpest over a month aftedenial of his second
superior court petition) that pgtiner proceeded to the next I€wé review and filed a petition

with the court of appeals. By that time, thatste of limitations had been expired for well ove

year. Not only was petitioner not diligent ifirfg his petitions for collateral review, waiting until
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the day the statute expired togiethe process andl@ng period of time between petitions, but
also failed to be diligent by filing unnecessary petitions which were not part of the exhaust
process. His actions do not qualify as diligenspit. Furthermore, it is doubtful that the first
superior court denial for failut® exhaust qualified e extraordinary circumstance as it did 1
render it impossible for petitioner fite a petition on time.

Finally, “a pro se petitionerlack of legal sophistication isot, by itself, an extraordinary
circumstance warranting equitable tollindRasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir
2006).

CONCLUSION

Accordingly, IT IS HEREBY RECOMMENDEDhat respondent’s motion to dismiss,
filed on September 15, 2015 (ECF No. 11)gb&nted and this action be dismissed.
If petitioner files objections, he shall alsddaess if a certificate of appealability should

issue and, if so, as to which issues. A cedife of appealability may issue under 28 U.S.C. §

2253 “only if the applicant has made a substantial\sng of the denial of a constitutional right.

28 U.S.C. 8§ 2253(c)(2). The certificate of appbdity must “indicate which specific issue or
issues satisfy” the requireme 28 U.S.C. § 2253(c)(3).

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads, reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivhe right to appeal the

District Court’s order._Martiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: March 11, 2016

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:076/Smith1235.mtd
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