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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | WAMEEDH AL AZZAWI, No. 2:15-cv-01468-GEB-AC
12 Plaintiff,
13 V. ORDER & FINDINGS AND
14 | KELLOGG BROWN AND ROOT, RECOMMENDATIONS
15 Defendant.
16
17 On January 13, 2016, the court held a mgpon defendant Kedgg Brown and Root’s
18 | ("*KBR” or “defendant”) motion to dismiss. &htiff failed to appear; Joseph Law and Douglas
19 | Sprague appeared on behalf of defendantredew of the motionthe documents filed in
20 | support and opposition, upon hearing the argun@msaintiff and counsel, and good cause
21 | appearing therefor, THEOURT FINDS AS FOLLOWS:
22 PROCEDURAL HISTORY
23 Plaintiff filed his complaint in this ntger on July 9, 2015. ECF No. 1. On August 14,
24 | 2015, defendant filed a motion to dismiss pldfisticomplaint based on a failure to properly
25 | serve under Rule 12(b)(5). ECF No. 5. Qctober 26, 2015, the court granted defendant’s
26 | motion in part, quashing plaintiff’attempt at service and orderimg to re-serve defendant at
27 | the proper address. ECF No. 17. On NoverBh@015, plaintiff filed a certificate of service
28 | upon defendant at the proper address. EGF1IR. On November 23, 2015, defendant filed
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another motion to dismiss, arguitigat plaintiff lacks standing tassert any claim against KBR
and has failed to allege facts sufficient @atsta claim. ECF Nd.9. On December 4, 2015,
plaintiff filed an opposition to defendant’s tran. ECF No. 22. On January 6, 2016, defende
filed a reply to plainff’s opposition. ECF No. 23.
LEGAL STANDARDS

The Article Il case or controversy requireméimits federal courts’ subject matter

jurisdiction by requiring that platiffs have standing. Allen WVright, 468 U.S. 737, 750 (1984).

To have Atrticle Il standing, a plaintiff muptead and prove that she has suffered sufficient
injury to satisfy the “case or controversyqrerement of Article Il of the United States

Constitution. _See Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 1146 (2013) (“One elen

of the case-or-controversy requirenesthat plaintiffs ‘must estalsh that they have standing

sue.” (quoting Raines v. Byrd, 521 U.S. 811881997))). To satisfArticle Ill standing, a

plaintiff must therefore allege: (1) injury-in-faittat is concrete and gecularized, as well as
actual or imminent; (2) that the injury is faitiiaceable to the challenged action of the defeno

and (3) that the injury is redressable by a favoralllag. Monsanto Co. v. Geertson Seed

Farms, 561 U.S. 139, 149 (2010); Friends of the Ebrthy. Laidlaw Envtl. Servs. (TOC), Inc.

528 U.S. 167, 180-81 (2000). “Tparty invoking federal jurisdtmn bears the burden of
establishing these elements . . . with the maandrdegree of evidence required at the succes

stages of the litigation.”_Lujan Wefs. of Wildlife, 504 U.S. 555, 561 (1992).

ANALYSIS

The court should grant defendant’s motiomligmiss under Rule 12(b)(1) with leave to
amend because plaintiff's complaint does notgalany injury-in-fact caused by defendant’s
actions.

Plaintiff's complaint alleges #t he and KBR are in the midsf arbitration proceedings
before the International Centre for Dispute Reson (“ICDR”) concerning an alleged breach ¢
contract. ECF No. 1. According to plaintiff BR subcontracted with him to assist in complet
work it contracted to do with the federal governmed. After the jobwas finished, plaintiff

alleges that defendant failed toygalaintiff the amount contractedrfold. Plaintiff's breach of
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contract allegations do not, however, form the bafsiss claims. Insteagblaintiff alleges that
defendant submitted fraudulent documents td@i2R in response to the ICDR’s request for
vouchers submitted by defendant to the federal government for payment. Id. at 3-4. Bas
that discovery violation platiff requests the court order defdant to “bear all the damage”

sustained by plaintiff asr@sult of defendant’s condutt.

Defendant argues that the complaint shouldibmissed under Rule 12(b)(1) for lack of

standing, because plaintiff has not alleged factbksiténg an injury in fact. ECF No. 19 at 5—
Plaintiff alleges that defendant submitted fraudtitbocuments to the ICDR and that the ICDR
did nothing in response to his agkions. ECF No. 1 at 3—4. Howves, plaintiff does not specify
how defendant’s submission of fraudulent documemtee ICDR actually harmed plaintiff.

Defendant contends that ICDRYt plaintiff, would have been injured by any fraud upon that

tribunal. Because of the lack fafcts in the complaint, the cdwannot evaluate that contention.

However, it remains the case that plaintiff hasallgiged what injury he has suffered that is
traceable to defendant’s alleggdifaudulent actions. The complaint therefore does not estal

plaintiff's standing to sue.

Defendants’ remaining arguments cannot eanmngfully addressdokecause it is unclear

what claims plaintiff is attentmg to assert. Plaintiff's confguint includes some facts, but it
never explains the legal basis of his claimsth@ut a short and plain statement in accordanc
with Rule 8(a) showing why plairfitis entitled to relief, defendd’s more specific arguments (1
that the parties’ arbitration agreement preclyadastiff from bringing hs claims before this
court, and (2) that plaintiff allegations fail to state a claim, are simply premature.

Because plaintiff is proceeding pro se, toart will recommend that defendant’s motio

to dismiss be granted with leave to ameBee Eldridge v. Block, 832 F.2d 1132, 1135 (9th Ci

1987) (“Rule 15's policy of favoring amendmetdspleadings should be applied with extreme

liberality . . . . This policy is applied even maditeerally to pro se litigants.” (citations and

! Since the filing of defendant’s motion to dismig® ICDR has issued its decision in the cag
ECF No. 23 (Defendant’s Reply, noting that th®Fissued its partial final award on Noveml
25, 2015). In plaintiff's opposition he also requekts the court vacate the ICDR'’s decision.
ECF No. 22 at 9.
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internal quotation marks omitted)). Plaintiffdautioned that any amended complaint must
include a short and plain statement in accocdamith Federal Rule 8(a) pointing to some
cognizable legal theory that entitles him to reliPfaintiff must also iolude allegations showing
he has suffered an injury-in-faittat resulted from defendangéstions. Any amended complair
must also show that the fedecalurt has jurisdiction, the actionbsought in the right place, anc
plaintiff is entitled to relieff his allegations are true. €ramended complaint should contain
separately numbered, clearly identified claims.
In addition, the allegations &tfie amended complaint mus# set forth in sequentially

numbered paragraphs, with each paragraph nub#eg one greater than the one before, ead

paragraph having its own number, and no pa@gnumber being repeated anywhere in the

complaint. Each paragraph should be limitedd'tgingle set of circumstances” where possible.

Fed. R. Civ. P. 10(b). Plaintiff stiavoid excessive reji@on of the same allegations. Plaintif
must avoid narrative andasytelling. That is, the complaishould not include every detail of
what happened, nor recount the details of contiersa(unless necessary to establish the clai

nor give a running account of plaintiff's hopmsd thoughts. Rather, the amended complaint

should contain only those facts needed to show the defendant legally wronged the plaintiff|.

Local Rule 220 requires that an amendeahglaint be complete in itself without
reference to any prior pleading. This is bessglas a general rule, an amended complaint
supersedes the original complaint. See Loux v. Rhay, 375 F.2d 55, 57 (9th Cir. 1967). O
plaintiff files an amended complaint, the origipleading no longer serves any function in the
case. Therefore, in an amended complainith as original complaint, each claim and the
involvement of each defendant must be sufficiently alleged.

CONCLUSION
In accordance with the foregoing, THE COUREREBY ORDERS thaits February 24

2016, initial scheduling conferenceMaCATED, to be calendared ff@ future date if necessary.

THE COURT FURTHER RECOMMENDS that:
1. Defendant’'s motion to dismiss, ECF N8, be GRANTED with leave to amend; an

2. Plaintiff be granted thirty days from the@laf service of the presiding district judge
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order to file an amended complaint that complivéh the requirements of the Federal Rules of

Civil Procedure, and the Local Rules of Prastithe amended complaint must bear the docke
number assigned this case and must be labelest &Akmended Complaint;” plaintiff must file ar
original and two copies of the amended conmpjdailure to file an amended complaint in
accordance with this order will result in @oenmendation that this action be dismissed.
These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 639(). Within fourteen (14)
days after being served with these findiagsl recommendations, any party may file written
objections with the court. The document shdagdcaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Any reply todbhgctions shall be served and filed within
fourteen (14) days after servioéthe objections. The partieseaadvised that failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: January 14, 2016 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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