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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | IGNACIO ANDRES BULAHAN, No. 2:15-cv-1512 KIM GGH P
12 Petitioner,
13 V.
14 | HEIDI LACKNER, Warden, ORDER AND FINDINGS AND

RECOMMENDATIONS
15 Respondent.
16
17 Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
18 | pursuantto 28 U.S.C. § 2254. Petitioner challergesigment of conviction entered against him
19 | onJanuary 9, 2013 in the Sacramento County Sup€ourt on charges of first degree murde
20 | (Cal. Penal Code 8187(a)), with persona ata deadly weapon (Cal. Penal Code §
21 | 12022(b)(1)). He seeks federal habeas religherfollowing grounds: (1) insufficient evidence
22 | to support a finding of premeditation and def#tion; (2) “CALCRIM No. 362 violates due
23 | process, where the language hgydhis court to rescue the preus pattern instruction (CALJIC
24 | No. 2.03) from a due process violation has beghlaced with antithetical language;” and (3)
25 | ineffective assistance of trial cowhs Upon careful consideration tife record and the applicahle
26 | law, the undersigned denies petitioner’s reqtastvidentiary hearingand will recommend tha
27 | petitioner’s application for haas corpus relief be denied.
28 || /I
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conviction on appeal, the CalifommCourt of Appeal for the Thirdppellate Distrct provided the

BACKGROUND

In its unpublished memorandum andropn affirming petitioner’s judgment of

following factual summary:

TheKilling

Around 12:42 a.m. on May 19, 2004, police found the dead body of
Thyotis Jackson lying face down oreteidewalk of First Avenue in

the Oak Park area of Sacranegrabout a block from the Bonfare
Market. Jackson was wearing women's jeans, he had a hair tie on
his wrist, and a long-haired ween's wig was near his foot.
Jackson's T-shirt was pulled oveis head, exposing his back. He
had stab wounds to the chasd a laceration on his neck.

The pathologist determined that the wound to the neck was
consistent with an injury inflicek by a razor or scalpel but did not
contribute to Jackson's deatheddh was caused by the stab wounds
to the chest. The stab wounds watso inflictedby a sharp-edged
instrument, but unlike the neck wound, they were deeper than they
were long. One stab wound, which was potentially fatal, went
through the chest wall and strutiks right lung. The other stab
wound struck Jackson's heart.

Jackson had abrasions on his head, arm, legs, and back. These were
not defensive wounds. The abrasiomsre consistent with rolling
around during a physical alteraati or with being beaten by
another person.

The Admission

Alfred Reyes, Jr., had known defentdor at least 10 years when
he testified. In the past, theyddilrugs together and would “run the
streets.” In 2004, he was living in a four-unit building on First
Avenue. One unit in the buildinggas occupied by Reyes's friend,
Aleah Metzler. The residence was about a block away from the
Bonfare Market.

One day in 2004, Reyes met defemdat the Bonfare Market.
Defendant appeared to be under the influence of alcohol. Reyes
invited defendant to come toshresidence, which defendant did
later that evening. Defendant, wivas holding a can of beer when

he entered Reyes's residence, ddReyes if he wanted something

to drink. Reyes declined, as hesaa tow truck driver and on duty
that evening.

Reyes had a utility knife with a locking razor blade tip on top of the
television in his living room. He dinot consider this to be a box
cutter, as the razor dade in the utility knife swung in and out and
the diamond-shaped blade wasckier than a box cutter blade.
Defendant asked Reyes if he could have the knife; Reyes refused,
telling defendant it would get him in trouble.
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At one point during the visit, dendant told Reyes he was going
out to get more alcohol. Reyeskad how he would pay for it, and
defendant replied he would selshsell phone. Reyes left for some
towing jobs after defendant fteto buy alcohol. When Reyes
returned, defendant was theredahad a lot ofblood on him.
Defendant was panicked and pacung and down. He appeared to
be less intoxicated than whérey first met that day.

Defendant told Reyes he had triedsell his phone to a “colored
guy” who was going to give him a “blojob” for it. He said that he
met the man at the Bonfare Mat. The man tried to take
defendant's cell phone, so defendstarted hitting him. Defendant
said he continued to hit the man when he was down.

Defendant did not tell Reyes thHa thought the nmawas a woman.

He did not say that he lost hismper after finding out that the
person he had sex with was a man and not a woman. Nor did he tell
Reyes that the man attacked him or pulled a knife on him.

Metzler came to Reyes's residence when defendant was there.
Defendant had blood on his paraisd possibly his shirt. He was
walking back and forth in the Maay and talking with Reyes.
Metzler heard defendant say he killed a man by slitting his throat
from “ear to ear.” Defendant said the man he killed wanted oral sex
from him, and he killed the mdrecause of a phone. Defendant also
said that he wanted the other man's phone.

While she was at Reyes's residence, Metzler noticed a blue knife on
the coffee table or on the top of the television. Defendant said he
wanted to get rid of the knife.

Before defendant left, Reyes toldrhto turn his pants inside out or
someone would see the blood anll gsestions. Defendant left by
the back door. The following day, Reyes noticed his knife was
missing.

Thelnvestigation

Reyes did not immediately reporshsuspicions to law enforcement
because defendant threatened to harm him if he said anything.
Reyes first tried to tell someone in 2007, but he was ignored by the
authorities. While incarcerateth 2009, Reyes got to know a
correctional officer and spoke tom about the case and then later
to detectives.

Metzler first reported her account tife incident to the police in
2010. She delayed reporting out eaf because of where she lived.
Metzler told polce that she heard defendant say a “gay guy” asked
him to do something sexual and he consequently “went off the
hook” because he did not like what the man said. She also said this
story sounded like something defendant was going to say but the
real story involved defendamianting to steal a cell phone.

A surveillance video from the Bdare Market showed defendant
first appearing on May 18, 2004, B1:08 p.m. and k&t appearing
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on May 19, 2004, at 12:21 a.m. fine last appearance, defendant
was seen walking toward a vacant field. Jackson's body was
discovered just beyond the field about 20 minutes later.

Defendant's DNA profile was consistent with the DNA profile of
sperm found in Jackson's moutine possibility of a random match
among unrelated individuals rangdm 1 in 230 quintillion to 1

in 2 quintillion.

Defendant was arrested in April 2D His social visits at jail were
recorded. During one visitlefendant told his vi®r: “... | just need

to figure out what they got aget me, you feel me?” The visitor
said they had DNA, a witness, cathe store video, and defendant
replied, “... | mean if they danhave the act on video then you
know what I'm saying?” Later, whetefendant was talking to the
visitor about the identity of the witness, he said “get up with that
nigga who use[d] to dre the tow truck, bro, y& him and his bitch,
them the only ones bro.”

The Defense

Testifying on his own behalf, defendant admitted four prior felony
convictions for auto theft offenses and a prior conviction for
possession of a contled substance whil@possessing a firearm.
Defendant consumed a lot ofcahol and some methamphetamine
on May 18, 2004. He walked to th@iare Market during the late
afternoon or early evening and thriReyes, a prior acquaintance,
who invited him over to his residee. Defendant went to Reyes's
place sometime between 6:00 and 8:00 p.m.

After spending an hour or two wifReyes, defendant left and went
back to the store. Defendant waditmore alcohol, so he sold his
cell phone for $20 or $25, which he spent on drugs and alcohol. He
met a person who he thought was asgitute, but this was not the
person who bought the phone from hiDefendant agreed to give
the prostitute drugs in return for oral sex. He thought the prostitute,
Jackson, was a woman.

Defendant and Jackson walkedaigh a field to a really dark
doorway on First Avenue, wherdackson performed oral sex on
him. Defendant used a condom, Itubroke and he ejaculated into
Jackson's mouth. This upset Jacksaho then told defendant he
was in fact “a boy.” Defendant became very upset, as he had strong
feelings about homosexualityde then swung at Jackson, who
started fighting with defendant. Akey fought, Jackson pulled out
a four- to five-inch long pocket kr@f After hearing the knife fall to
the ground, defendant picked it apd swung it twicén anger with

a swinging motion. The fight themé@ed and Jackson ran away, still
wearing his wig. Defendant ran the opposite direction and threw
the knife down a drain.

Defendant admitted killing Jacksdut said he did not intend to do
so. He told Reyes he fought wiflackson but did not say that he
killed him. Defendant also told Reyes there was a guy who was
going to give him oral sex; he knew the person was a man, and
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never told Reyes he thought the person was a woman. He also told
Reyes he had been robbed andbat up someone. Defendant was
upset with Reyes for “telling on’him, which is why he told
someone to get Reyes's “bitch ass” after he was arrested.

A psychologist interviewed defdant, reviewed his criminal
record, and tested him. Defenddald the psychologist about the
incident. Defendant presented Bmspulsive, reactive, and under
controlled. He also showed sigr#int substance abuse problems.

Defendant was presented as heteroak without a kalthy level of
comfort about homosexuality. H@as prone to act out or cause
problems in his interpersonal relationships, and killing someone
was a dramatic means of acting out. Violence between people is
more common when they are wunder the influence of
methamphetamine and alcohol. Argen prone to acting out and in
the middle of a fight might suddgnescalate the fight without
considering the consequences.

People v. Bulahan, No. C073125, 2014 WL 27003631-3 (Cal. Ct. App. June 9, 2014).

1. ANALYSIS
A. AEDPA Standards

The statutory limitations of federal courts’ pemto issue habeas corpus relief for pers
in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Ef
Death Penalty Act of 1996 (AEDPAJ he text of § 2254(d) states:

An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgmeot a State court shall not be
granted with respect to any clatirat was adjudicated on the merits
in State court proceedings unlélss adjudication of the claim-

(1) resulted in a desion that was contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), cleatyablished federal lawonsists of holdings

of the United States Supreme Court at the tifrthe last reasonedadé court decision.

Thompson v. Runnels, 705 F.3d 1089, 1096 (9tt2C13) (citing Greene v. Fisher, — U.S.
-, ——, 132 S.Ct. 38, 44 (2011); Stanley v. €ylb33 F.3d 852, 859 (9th Cir.2011) (citing

Williams v. Taylor, 529 U.S. 362, 405-06, 120 S.Ct. 1@4%0)). Circuit precedent may not K
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“used to refine or sharpen a general principl&abreme Court jurisprudence into a specific le
rule that th[e] [Supreme] Court has nohaunced.”_Marshall v. Rodgers, — U.S. ——, —
133 S.Ct. 1446, 1450 (2013) (citing Parkematthews, — U.S. ——, ——, 132 S.Ct. 2148

2155 (2012)). Nor may it be used to “determinesthier a particular rule of law is so widely
accepted among the Federal Circtliat it would, if presented to th[e] [Supreme] Court, be
accepted as correct. Id.

A state court decision is “contrary to” cleadgtablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C

precedent on “materially indistinguishable” factPrice v. Vincent, 538 U.S. 634, 640, 123 S.

1848 (2003). Under the “ueasonable applitian” clause of § 2254(d)(1), a federal habeas ¢
may grant the writ if the state court identifteg correct governing legprinciple from the
Supreme Court's decisions, but unreasonably apiblag principle to théacts of the prisoner's

case- Lockyer v. Andrade, 538 U.S. 63, 75, 128151166 (2003); Williams, 529 U.S. at 413;

Chia v. Cambra, 360 F.3d 997, 1002 (9th Cir.2004)himregard, a federal habeas court “ma

not issue the writ simply because that courtabades in its independent judgment that the
relevant state-court decision ajgpl clearly established federaiarroneously or incorrectly.
Rather, that application must also be unreaseriabVilliams, 529 U.S. at 412. See also Schr
v. Landrigan, 550 U.S. 465, 473, 127 S.Ct. 1933 (20030kyer, 538 U.S. at 75 (it is “not
enough that a federal habeas court, in its indegr@neview of the legajuestion, is left with a
‘firm conviction’ that the stateourt was ‘erroneous.’ ”). “A ate court's determination that a

claim lacks merit precludes federal habeas rshebng as ‘fairminded jurists could disagree’

! The undersigned also finds that the same deferismpaid to the factual determinations of st
courts. Under § 2254(d)(2), a state court decibesed on a factual determination is not to bg
overturned on factual grounds as$ it is “objectively unreasople in light of the evidence
presented in the state court proceedingadnfty, 633 F.3d at 859 (quoting Davis v. Woodford
384 F.3d 628, 638 (9th Cir.2004)). It makes no sdasnterpret “unreasonable” in § 2254(d)(
in a manner different from that same wordtagppears in § 2254(d)(1)i-e., the factual error
must be so apparent that ‘fiminded jurists” examining the same record could not abide by t
state court factual determinai. A petitioner must show clég and convincingly that the
factual determination is unreasonable. B&e v. Collins, 546 U.S. 333, 338, 126 S.Ct. 969,
(2006).
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the correctness of the state court's decisidtatrington v. Richter, 562 U.S. 86, 101, 131 S.Ct.

770 (2011) (quoting Yarborough v. Alvaradell U.S. 652, 664, 124 S.Ct. 2140 (2034)).

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prison

must show that the state court's ruling ondlagm being presented in federal court was so

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law

beyond any possibility for fairminded dgg@ement.”_Harrington, 562 U.S. at 103.
The court looks to the lastasoned state court decisiontlas basis for the state court

judgment. _Stanley, 633 F.3d at 859; Robingolynacio, 360 F.3d 1044, 1055 (9th Cir.2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

—

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

the last decision. Edwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir.2007) (en banc).

“[Section] 2254(d) does not regair state court to give reasons before its decision can be

deemed to have been ‘adjudicated on the méritgarrington, 562 U.S. at 100. Rather, “[w]hegn

a federal claim has been presented to a state modithe state court has denied relief, it may be

presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural princgd to the contrary.” 1d. &84-85. This presumption may be
overcome by a showing “there is reason to tlsioke other explanation for the state court's

decision is more likely.” 1d. at 785 (amg Ylst v. Nunnemaker, 501 U.S. 797, 803, 111 S.Ct.

er

2590 (1991)). Similarly, when a state court decisin a petitioner's claims rejects some claims

but does not expressly addressdefal claim, a federal habeas court must presume, subject|to

rebuttal, that the federal chaiwas adjudicated on the merits. Johnson v. Williams, — U.S|—

-, ——, 133 S.Ct. 1088, 1091 (2013).
When it is clear, however, that a state ctat not reached the merits of a petitioner's
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal

habeas court must revieweticlaim de novo. Stanley, 633 F&dB60;_ Reynoso v. Giurbino, 462

2 “For purposes of § 2254(d)(1), ‘anreasonable application of federal law is different from an
incorrect application of federal law.””_Harrirign, 562 U.S. at 101, citing Williams v. Taylor,
529 U.S. 362, 410, 120 S.Ct. 1495 (2000).
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F.3d 1099, 1109 (9th Cir.2006); Nulph v. Cook, 333 F.3d 1052, 1056 (9th Cir.2003).
The state courts need not havited to federal authority, @ven have indicated awareng

of federal authority in arrivig at their decision. Early v. Packer, 537 U.S. 3, 8, 123 S.Ct. 36

365 (2002). Where the state corgaches a decision on the tgebut provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine

whether habeas corpus religfavailable under § 2254(d). astey, 633 F.3d at 860; Himes v.

Thompson, 336 F.3d 848, 853 (9th Cir.2003). “Indepeho®riew of the record is not de novd

SS

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decision is objectivaelyeasonable.” Himes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the state coudday relief.” _Harrington, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner's claims.

Stancle v. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir.202\&ile the federal court cannot analy:

just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Harrington, 562 U.S. at 98. This colmust determine what arguments or theories ..
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision oflie Supreme] Court.”_1d. at 88 “Evaluating whether a rule
application was unreasonable requires considén@gule’s specificity. The more general the
rule, the more leeway courts have in reaclintgomes in case-by-case determinations.” Id.
Emphasizing the stringency of this standard, WHstops short of imposing a complete bar of
federal court relitigation of claims alreadyeejed in state court proceedings|,]” the Supreme
Court has cautioned that “even a strong caseef@f does not mean the state court’s contrary
conclusion was unreasonabldd., citing Lockyer v. Andragl, 538 U.S. 63, 75, 123 S.Ct. 1166
(2003).

1

1

no

re

eny




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

The petitioner bears “the burden to demonstrate that ‘there was no reasonable bas

state court to deny relief.””_Walker ¥artel, 709 F.3d 925, 939 (9th Cir.2013) (quoting

Harrington, 562 U.S. at 98).

B. Petitioner’s Claims

1. Whether evidence was insufficietat support a finding of premeditation and

deliberation

Petitioner’s first claim is that the evidenwas insufficient to support a finding that he
acted with premeditation and deliberatiorstgoport a verdict of first degree murder.

When a challenge is brought alleging insuffitiemidence, federal habeas corpus relie
available if it is found that upathe record evidence adduced &lfrviewed in the light most
favorable to the prosecution, ndiomal trier of fact could have found “the essential elements

the crime” proven beyond a reasonable dodbtkson v. Virginia, 443 U.S. 307, 319,99 S. C

278 (1979). Jackson established a two-step ipdairconsidering a cti@nge to a conviction
based on sufficiency of the evidence. U.S. v. Nevils, 598 F.3d 1158, 1164 (9th Cir.2010)
banc). First, the court considers the evideatdeial in the light most favorable to the
prosecution._ld., citing Jackson, 443 U.S. at 31%.96t. 2781. “[W]hen faced with a record
historical facts that supports conflicting inferences,’” a reviewing court ‘must presume-even
does not affirmatively appear in the record-thatttier of fact resolved any such conflicts in
favor of the prosecution, and must defer to tleablution.”” 1d., quéing Jackson, 443 U.S. at
326,99 S. Ct. 2781.

“Second, after viewing the evidence in the light most favorable to the prosecution, g
reviewing court must determine whether thigdence, so viewed is adequate to allow ‘any
rational trier of fact [to findjhe essential elements of théwe beyond a reasonable doubt.” |

qguoting Jackson, 443 U.S. at 319, 99 S. Ct. 2781. “At this second step, we must reverse {

verdict if the evidence of innocence, or lack ofdewnce of guilt, is sucthat all rational fact
finders would have to conclude that the evideoicguilt fails to establish every element of the
crime beyond a reasonable doubt.” Id.

Put another way, “a reviewing court may aeide the jury’s uelict on the ground of
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insufficient evidence only if no rational trier of faziuld have agreed with the jury.” Cavazos

Smith, U.S. , 132 S.Ct. 2, 4 (2011). Sufficiency of the evidence claims in federal |

proceedings must be measured with referensalistantive elements of the criminal offense &
defined by state law. Jackson, 443 U.S. at 324 n.16.

“Jackson leaves juries broad discretion éciding what inferences to draw from the
evidence presented at trial,” and it requires oinét they draw “reasonable inferences from b

facts to ultimate facts.” Coleman Johnson, U.S. __ , 132 S.Ct. 2060, 2064 (2012) (p

curiam) (citation omitted). “Circumstantial evidence and inferences drawn from it may be

sufficient to sustain a convion.” Walters v. Maass, 45 8d 1355, 1358 (9th Cir.1995) (citati

omitted).

Superimposed on these already stringesufficiency standards is the AEDPA
requirement that even if a federal court weraitally find on its own that no reasonable jury
should have arrived at itonclusion, the federal court must atkgermine that the state appell:
court not have affirmed the vectunder the Jackson standardhe absence of an unreasonahb

determination._Juan H. v. Allen, 408 F.3d 1262 (9th Cir. 2005). Because this claim is gov

by the AEDPA, this court owes a “double dose dedence” to the decision of the state court.

Long v. Johnson, 736 F.3d 891, 896 (9th Cir. 2013) (quoting Boyer v. Belleque, 659 F.3d

960 (9th Cir. 2011).
The California Court of Apgal rejected this argument, as set forth in the following

portion of the opinion:

Defendant contends there is insufficient evidence of premeditation
to support his conviction for fitslegree murder. We disagree.

In considering a challenge basedsuifficiency of the evidence, we
review the entire record in a light most favorable to the judgment to
determine whether the record contains evidence that is reasonable,
credible, and of dml value from which a ratinal trier of fact could

find the defendant guilty beyond a reasonable dowtdop(e v.

Slva (2001) 25 Cal.4th 345, 368.) We will not reverse if the
circumstances reasonably justify the jury's finding3eople v.

Perez (1992) 2 Cal.4th 1117, 1124 (Perez).)

Deliberation and premeditation can occur in a brief interval.
(People v. Solomon (2010) 49 Cal.4th 792, 812.) The test is not
time but reflection; thoughts may follow each other with great
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rapidity and calculated judgent may occur quickly. Ilid.)
Generally, there are three categowé®vidence, referred to as the
Anderson factors, [People v. Anderson (1968) 70 Cal.2d 15, 26-27]
sufficient to support deliberatioand premeditation(1) planning
activity; (2) preexisting motive; and (3) deliberate manner of
killing. (Solomon, supra, 49 Cal.4th at pp. 812—-813.) To convict, a
jury need not hear evidence in all three categorizp(e v. Elliot
(2005) 37 Cal.4th 453, 470-471.) Ifiéence of all three categories
is not present, then ““we requireither very strong evidence of
planning, or some evidence of maiin conjunction with planning
or a deliberate manner okilling.” [Citation.]” (1bid.) The
Anderson factors are not exhaustittee prosecution need not offer
evidence of all three types tapport a finding of deliberation and
premeditation.Rerez, supra, 2 Cal.4th at p. 1125.)

Defendant claims the evidence is more consistent with a verdict of
voluntary manslaughter or secondycke murder than first degree
murder. As evidence of provoaari, defendant relies on his taking
alcohol and methamphetaminenda the fact that he believed
Jackson was a woman when heswa fact a man who informed
him of this after giving him oral sex. He finds that those
circumstances “could reasonaliyeate intense emotion obscuring
judgment even in someone whonist homophobic.” According to
defendant, there was no eviderafemotive, planning activity, or
conduct of the killing that would beonsistent with premeditation.
He concludes that “[tlhe only asonable inference to be drawn
from these facts is that the killing was the product of a combination
of alcohol intoxication, methamptamine intoxication, provocation
not amounting to that necessary for voluntary manslaughter,
evidence of a struggle, and unconsidered impulse, rather than being
the product of a deliberate judgntesr plan coolly and steadily
carried out according ta preconceived design.”

There is evidence of both planning and motive. According to
Reyes's testimony, defendant wanted to buy more alcohol. When he
left Reyes's residence to geethlcohol, defendameeded money

to do so and told Reyes he wdwsell his phone. The jury could
reasonably find that defendaribok the knife from Reyes's
residence even though Reyes tdidn he could not take it:
defendant brought up the knife befahe trip to get alcohol, Reyes
told him not to take it as it would get him in trouble, and the knife
was missing the following day. Finally, Metzler heard defendant
say he killed a man over a phoaed that he wanted this man's
phone. From this, the jury could reasonably conclude that defendant
wanted to acquire a cell phone whiem left to get alcohol, armed
himself to better enable him to do sy force, and killed Jackson in
order to take his cell phone.

The manner of Jackson's death igHar evidence gbremeditation.

The location of stab wounds and lack of defensive wounds can be
evidence of premeditationP¢ople v. Pride (1992) 3 Cal.4th 195,
247.) There were no defensive wdgron Jackson and the location

of the three stab wounds supported a finding of premeditated intent
to kill. Two of the wounds, thigh the chest to the lungs and
through the chest to thesart, were fatal or pientially fatal and in

11
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locations likely to produce this result. While the third wound, the
neck laceration, was not medically serious, Metzler heard defendant
tell Reyes he killed the man by siitgj his throat from ear to ear. In
light of the evidence of planmy and motive, the jury could
reasonably infer that defendant imded for the neck wound to be
fatal. Taken together, the lackf defensive wounds and the
infliction of three wounds that coulak or were intended to be fatal

is additional evidence of premeditation.

Whether there is evidence supiimy a verdict of voluntary
manslaughter or second degree murder is irrelevant. So long as
sufficient evidence supports the jury's verdict, we will not consider
whether the evidence could suppoonviction on a lesser offense.
Such is the case here. Evidence of planning, motive, and the
deliberate manner of killing constitute sufficient evidence of
premeditation.

People v. Bulahan, No. C073125, 2014 WL 27003633-4 (Cal. Ct. App. June 9, 2014).

In this case, petitioner wasmnvicted of first degree murder violation of California
Penal Code § 187, which statesa)‘Murder is the unlawful kilig of a human being, or a fetus

with malice aforethought.” Malice is then defined as follows:

Such malice may be express or liag. It is express when there is
manifested a deliberate intention anfully to take away the life of

a fellow creature. It is implied, when no considerable provocation
appears, or when the circumstas attending the killing show an
abandoned and malignant heart.

When it is shown that the killing resulted from the intentional doing
of an act with express or implied malice as defined above, no other

mental state need be shown to establish the mental state of malice
aforethought. ...

Cal. Penal Code § 188. Implied malice exists ‘“whalefendant is awareathhe is engaging in

conduct that endangers the life of anothd?€ople v. Cravens, 53 Cal.4th 500, 507 (2012).

Second degree murder contains the sameegitnas first degree murder, but without tl

additional elements of willfulrss, premeditation, and deliberation, which first degree murdef

requires._People v. Sandoval, Ol , 2015 WL 9449719 at *19 (Dec. 24, 2015).

The jury was given instructions for firdegree murder, secoaggree murder, and
manslaughter. (RT. 192-201, 203-204.)
In his traverse, petitioner argues that thielewce was insufficient to find first degree

murder, and the evidence inddesupports a verdict for second degree murder only. Althoug

12
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petition contains no argument, in the traverd#ipeer argues that the evidence against him w

not reliable in that witness Reyes did not com&vérd until five years after the alleged murder

only after his own arrest, and testified in ordefratigate his own conflict with society.” (ECF
No. 13 at 5.) Witness Metzler, according to fo@tier, did not come forard until six years after
the incident, and her testimony was based on pedtis drug and alcohol fueled rant while he
was upset and in shock over the immediatefceding events, which she overheard while in
another room of the apartmerftd. at 9.) Petitioner contendsatiboth withesses had no perso
knowledge of the incident and provided only Isagrtestimony. Petitioner contends there is 1
witness with personal knowledge to refute his account of the incident which he characteriz
mutual combative encounter subsequent to hawongen[sjual sex.”_(Id. &.) He also asserts
that there was no evidence to contradict thawas drunk or under the influence of drugs, whi
would impair his perception and judgment. (Id.)

Petitioner further contends thidle prosecution theory that the homicide resulted from
robbery that went bad is not cect. Rather, petitioner argues, dteacked the victim solely upo

discovering that the person with whom he jusgtl a sexual encounter was a man and not a

woman as he had believed. He cites other staig cases where the deflant was convicted of

second degree murder based on a more violenagoerPetitioner argues that one fatal woun
the heart does not demonstrate premeditatia@elioeration. Furthermore, he contends, the
victim was not a neophyte to street life or prtositon, but entered into a consensual arrangen
of exchanging drugs for sex, and went into &kagoen field with petitioner of his own will
without force or fear, thereby a®nstrating that petitioner ditbt initiate it for purposes of

robbery, but because he was under the influencgettiamphetamine and wanted sex. Petitic

argues that there was no evideng the victim even owned a tphone to begin with, and that

the police never investigad this important fact, either bylkang to the victim’s friends and
family, or obtaining cell phone recardbut instead relied on the memory of witness Metzler f
six years earlier. _(Id. &) As a result, petitioner concludes that there was insufficient evide
of motive and intent to rob the victim.

First, in regard to his claim that he wasder the influence of drugs and alcohol at the
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time of the event and that this fact somehminimizes his culpability, a jury instruction

concerning “voluntary intoxid&n causing unconsciousnesseefs on homicide cases” was

given. Only if the defendant is unconsciousimigithe commission of the homicide is the crime

considered involuntary manslaughter. (RT. 2003 person is volutrily intoxicated but
conscious, he assumes the risk of that eféewd, his crime is not minimized to involuntary
manslaughter._(Id.) If the government doesmeet its burden to show defendant was not
unconscious, the defendant must be found not goilltgurder or voluntary manslaughter. (Id.
201.) There is no evidence that petitioner waisvoluntarily intoxicaed or that he was
unconscious during the homicide. fatt, Reyes testified to pebttier’s state of intoxication neg
the time of the event, that he had slurspdech and wobbly movement. Reyes in no way
testified that petitioner was umescious. (RT. 114.) Therefotas intoxicaton does not reduce
his responsibility or minimize the evidence against him.

Second, it was not necessary that witne$deyes and Metzler have personal or
eyewitness knowledge of the homicide. Each vgrtestified to importariaicts that occurred
before and after the killing which supporteeé fghrosecution theory of motive, planning and
deliberate manner of killing by tendant, which were necessary to a verdict of first degree
murder. Reyes’ testimony was directed towaedtioner’s plan to take a knife with him, a
deadly weapon to possibly be used in the furtiezaof his stated plaosr motive to buy alcohol,
for which he needed money. In fact, Reyetfted that when petitiormeshowed up at Reyes’
apartment in a panic with blood on him, petitioner explained that he had been trying to get
job in exchange for his cell phone from a “cotbgruy.” He never mentioned to Reyes that he
initially thought the guy was a woman. He atsgplained to Reyes that the guy did not perfor
the sexual favor as agreed and instead took petitioner’'s phone. (RT. 108-109.) Reyes clg

that petitioner did not tell Reyeghether the blow job had actualhgen performed or not. (RT.

110.) As testified by Reyes, petitioner explaitieat because the victim tried to take his phong,

petitioner had to beat him up. TR108-109.) Reyes testified tHaa tried to tell police officers

about his knowledge relating taghncident before five yeatsad passed, but he was ignored

until 2009. (RT. 122.) He also testified that defendheat previously threatened to hurt him if
14
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told anyone what happened and that is why Hendt come forward earlier. (RT. 123.) Reyeg
also testified that he asked for nothing fr@w enforcement in return for coming forward, and
that he received nothing intten for his testimony. (RT. 12526.) Petitioner had seemingly
competent counsel who could have questiongee®énd Metzler) about the length of time it
took for them to come forward after the murderd about Reyes’ motivation for doing so, but
declined to do so.

Metzler testified to petitioner’s state of mdi and culpability after the fact, where she
heard him say he had killed a man, that he had wanted this man’s cellphiémough petitioner
claims that this neighbor was in another roafithe apartment when she allegedly overheard

petitioner’s confession, she tesd that she observed blood oe ttlothes he was wearing and

also saw him pacing in Reyes’ apartment. (R4, 147.) She additionally heard him say that he

“killed somebody” and “slit some guy’s throathVer a phone he wanted.” (RT. 148-149.) SH
also testified that she heard petitioner tell Reyasttiat he was planning to say that it was ab
the victim wanting sex from petitioner, even thbut was because he wanted the victim’s phg
(RT. 149-150, 152.) On cross-examination, she tedtthat she did not neember telling police
(six years post-incident) th#te victim asked for a sexual favor but did not mention to the po
officer that this was a story petitioner was plagnio tell. (RT. 159-160.) On re-direct, after
being shown the transcript ofetlofficer’s report, Metzler re-reatle report and confirmed that
she had told the officer that she didn’t knowhié story about the sexual favor was one that
petitioner made up, but that the cell phone thavaeted was maybe the real story. (RT. 161-
162.) Metzler testified that pgoner’s demeanor at this tenwas “very nervous” and “going
crazy.” (RT. 159.) Metzler téfied that although she heard pgether confess to the crime, she
did not report it to police because she live@mk Park and was afraidRT. 154.) Metzler was
re-cross-examined and examined on re-direct isrpthint, and her memory of what petitioner
said in regard to making up a story did not appede clear. (RT. 162-63.JThe jury heard this
colloquy, however, and its job was to makasseof it, along with the other testimony and
evidence.

In sum, although witnesses Reyes and Metil&not witness the king, their testimony
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supported the prosecution theory of willfulngagmeditation (including planning, motive and
deliberate manner of killing), and deliberation.

Petitioner was free to provide his own tesiny supporting his scenario of the facts,
which is based on mutual combat after consensual sex, and he did so. (RT. 262-273.) Fr|
there, the jury was free to chooshich theory to believe in comirtg its verdict. Yes, there wa
evidence from which the jury could have detsmed heat of passion at the time petitioner
discovered the victim who had just sexually segdihim was a man. But such possibility is n
the touchstone of the sufficiency analysis. séeted previously, the ¢athat several possible
legal outcomes existed does not mean thadtiveome chosen by the jury is insufficient.

This court may not disturb the jury’s factdiadings unless theris clear and convincing
evidence to the contrary. See 28 U.S.C. § 22GY(e)he evidence as a whole does not supp
petitioner’s view, and in any ent is simply petitioner’s take on the evidence presented.

It is true that the victim was a man wivas possibly dressing as a woman; however, &
recounted by the California Court Appeal, petitioner stated his inteto Reyes, that he wantec
to buy more alcohol but neededstell his phone to do so. He alssked Reyes for a knife he s
in Reyes’ apartment before the event, and Reg&kno, that “it would jst get him in trouble.”
(RT. 100) Reyes noticed the next day thatkihiée was missing from his apartment. Metzler
heard petitioner say after theesx that he had killed a man over a phone. This evidence, alc

with the location of the stabaunds that were three in number, and lack of defensive wound

ort

\S

1 ==

Ng

S,

demonstrates motive, planning and deliberatiortiti®®er had the opportunity to change his plan

along the way and turn away, as he stopped atdhe fitst, and then walked across a field wit
the victim, but nevertheless he continued with his plan, stabbing him enough times to enst
was dead. Petitioner was heard to say aftefaittehat he had killed the man by slitting his
throat from ear to ear.

Of course, petitioner's arming himself with the knife, and taking the victim to a dark
so they would not be seen leaves little dabht planning to kill tle victim was deliberately
contemplated. As the appellate court notednthaner in which this aggression was carried ¢
certainly indicates the intent to kilith premeditation and deliberation.
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The jury was free to believe disbelieve petitioner’s version of events. It was up to tf

jury to determindrom all the facts whether petitioner's mineswas heat of passion, malice

aforethought, or willful, deliberatand premeditated. Put another way, the jury was free to
conclude that petitioner did not kill the victire¢ause he discovered “she” was really a “he” &
the victim had provided oral sex, which caused turbecome enraged, atitht they engaged in

mutual combat. While petitioner may have beegrg at the time he stabibéhe victim, the jury

was free to instead rely on the other evidandeating an intent to kill someone over a phone.

Simply because petitioner could present ssfiids scenario at odds with a finding of
willfulness, premeditation and deliberation, doesmean that the evidence in its totality was
insufficient. Many trials comtin conflicting evidence, butémere presence of conflicting
evidence does not warrant a findithat the jury’s decision tnvict is based on insufficient
evidence.

Viewing the evidence in the light moswvtarable to the verdict, and with the
understanding that the apla¢e court conclusion of suffiarey must be AEDPA unreasonable
order to grant a petition based on insufficigrnthe undersigned concludes that there was
sufficient evidence from which a rational tref fact could have found beyond a reasonable
doubt that petitioner acted withetlntent to kill the victim aér having deliberated about it.

The state courts’ denial of habeas relief wébpect to petitioner’s insufficient evidence

claim is not an objectively unreasasie application of JacksonéWinship to the facts of the

case. Accordingly, petitioner is not entitled tddeal habeas relief with respect to this claim.

2. Claims 2 and 3

In the introduction of his traverse, althoughit@ner requests reliedn all three grounds
raised, as well as an evidentiary hearing, (lNOF13 at 2), he voluntdy dismisses grounds tw
and three of his petition in the body of his traverse, going into detailed explanation why he
dismissing them. _(Id. at 10.) He dismisgesund two based on his “conceded guilt of secon
degree murder,” and that the instruction hes wamplaining about “does not measure degree
guilt, only that a measure of guilt can be applfethe jury found that Petitioner knowingly mac
false statements to the psychologist/psychiatrist.fegard to ground three, petitioner makes {

17

ifter

J

S

=

of
e

he




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

same concession of his guilt in regard taoselcdegree murder, and therefore alleged attorney

“ineffectiveness as to whose knife it wasgdao which knife inflicted the fatal wound to
Jackson’s heart is irrelevant and does not go to the issue of guilt or innocence.” (Id.)
Accordingly, the undersigned accepts the dismissdarbody of the travee as it is explained
therein, and views the introduati as mere boilerplate.

C. REQUEST FOR EVIDENTIARY HEARING

In his traverse, petitioner has requested an evidentiary hearing. (ECF No. 13 at 2.)

Cullen v. Pinholster, 563 U.S. 170, 131 S. Ct. 1388 1), the United States Supreme Court held

that federal review of habeas corpus claims ugd2254(d)(1) is “limited tahe record that was
before the state court that adjudicated the claim on the mert8 S. Ct. at 1398. Therefore,

evidence introduced at an evidentiary hearinfgderal court may not be used to determine

whether a state court decision on the merits oftifigreer’'s habeas claim violates § 2254(d). 1.

Following the decision in Pinholsteghe holding of an evidentiahearing in a federal habeas

proceeding is futile unless the district court hast filetermined that the state court’s adjudication

of the petitioner’s claims wa®ntrary to or an unreasonablgptication of clearly established

federal law, and therefore not entitled to defeee under 8§ 2254(d)(1), or that the state court

unreasonably determined the facts based upon thedreetore it, and therefore deference is not

warranted pursuant to 8 2254(d)(2).

Petitioner does not articulate why an @ntary hearing is need, and the court can

174

discern no reason why one wouldreessary. This court hasesdy determined that the state
court’s decision was not contratiy or an unreasonable applicatiof clearly established federal
law. Nor was it an unreasonable determination efiéicts. Therefore, pgoner’s request for ar
evidentiary hearing is denied.

I1l. CONCLUSION

For all of the foregoing reasorthe petition should be denie®ursuant to Rule 11 of thg

A\1”4

3 Even where a claim for habeas relief imglly summarily denied bthe state court on the
merits without discussion or analysis, as wasdase in Pinholster, tifiederal habeas court is

still ordinarily limited to consideration of the recdftht was before the state court. 131 S. Ct.|at

1402 (“Section 2254(d) applies even whitrere has been a summary denial.”).
18
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Federal Rules Governing Section 2254 Casescthug must issue ateny a certificate of
appealability when it enters a final order adversi¢oapplicant. A certificate of appealability
may issue only “if the applicant has made a substantial showing of the denial of a constitu

right.” 28 U.S.C. 8§ 2253(c)(2). For the reaseasforth in theseffidings and recommendation

a substantial showing of the denial of a constitutional right has not been made in this case|

Accordingly, IT IS ORDERED that:

1. Pursuant to petitioner’s request forwahry dismissal, Grounds Two and Three arg

dismissed. Fed. R. Civ. P. 41(a); see also RBJdrules Governing Habeas Corpus Cases U
Section 2254.

2. Petitioner’s request for avidentiary hearing is denied.

For the reasons stated herein)$STHEREBY RECOMMENDED that:

1. Petitioner’s application fa writ of habeas corpus (Ground One) be denied; and

2. The District Court decline issue a certificatef appealability.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: April 17, 2016

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:076/Bulal512.hc
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