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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICHARD DEWAYNE BASSETT, No. 2:15-cv-2064-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND SCREENING
COMPLAINT PURSUANT TO 28 U.S.C. §
14 | JEFF MACOMBER, et al., 1915A AND RECOMMENDATION TO
DENY PLAINTIFF'S MOTION FOR A
15 Defendants. TEMPORARY RESTRAINING ORDER
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. §1983. In addition to filing a complaihg has filed an application to proceed in forma
19 | pauperis pursuant to 28 U.S.C. § 1915 amdotion for a temporary restraining order.
20 . Request to Proceed In Forma Pauperis
21 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
22 | Accordingly, by separate ordergticourt directs the agency haviogstody of plaintiff to collect
23 | and forward the appropriate monthly paymentdlfe filing fee as set forth in 28 U.S.C.
24 | §1915(b)(1) and (2).
25 || /1
26
! Plaintiff did not respond to the court’s ordirecting him to complete and return the
27 | form indicating either his coest to jurisdiction of the masfirate judge or request for
reassignment to a district judgé@ccordingly, the clerk will be dected to randomly assign this
28 | case to a district judge.
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2015cv02064/286355/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2015cv02064/286355/10/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

1.  Screening Requirement and Standards

Federal courts must engage in a prelimyrerreening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C
8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakliom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEreggkson v.
Pardus 551 U.S. 89 (2007), and construe the compla the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
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[11.  Screening Order

Plaintiff alleges he is housed on the same warthe gang that is trying to kill him. ECH
No. 1, T 19see also id]{ 10, 22 (alleging that he is a fornrmember of thé&lorthern Riders,
who are are trying to kill himdrause of his 2009 rape conviction). He claims to have inforn
his correctional counselor, defendant Alcazar, timtife is in danger, and that Alcazar has
responded by telling him to “just deal with itldl. § 19. Plaintiff, who was confined to Californ
State Prison, Sacramento when he filed his daimip also alleges that defendant Alcazar was
going to transfer him to Kern Valley State Prison on or around July 29, 2015, where his life
would also be in dangérld. at 1, 7 9, 13. Plaintiff claintbat defendant Rasmussen, appea
coordinator, “retaliated” agaihkim by rejecting most of his adnistrative appeals about this
matter and that defendant Macomber, the waodé@alifornia State Premn, Sacramento, did not
respond his requests to have his safety needs met.

For the limited purposes of 8 1915A scregnand liberally cortsued, the complaint

states a potentially cognizaldkaim against defendant Alcaaander the Eighth Amendment for

deliberate indifference to safety and failure to @cbtby allegedly failing tprotect plaintiff from
threats of serious physical hari8ee Williams v. Marispl.:12-cv-00730 LJO DLB, 2014 U.S.
Dist. LEXIS 127002, at *13-14 (E.D. Cal. Sep@, 2014) (“the Eighth Amendment protects
against future harm to inmates because inmates must be furnished with basic human nee
which is ‘reasonable safety’”). However, apkined below, the allegjans against defendants
Macomber and Rasmussen are not sufficiesufgport a proper clai for relief.

To state a claim under 8§ 1983, a plaintiff maié¢ge: (1) the violation of a federal
constitutional or statutory right; and (2) thia¢ violation was committed by a person acting ur
the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002). An individual defendanhot liable on a civrights claim unless the

facts establish the defendant’s personal involvenmetie constitutionadleprivation or a causal

2 Apparently Alcazar did not follow through withis threat of transfer, as plaintiff's
November 12, 2015 filing (ECF No. 9), shows thatis now housed at Pleasant Valley State
Prison.
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connection between the defendant’s wrongful cohduad the alleged constitutional deprivatiop.

See Hansen v. Blacg85 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44
(9th Cir. 1978).

Here, plaintiff improperly attempts to impo$ability on defendant Macomber simply
because of his role as a supervisor. Plaintdfy not sue any official on the theory that the
official is liable for the unconstitutiat conduct of his or her subordinatesshcroft v. Igbal129
S. Ct. 1937, 1948 (2009). Because respondeat supahbiity is inapplicable to § 1983 suits, “
plaintiff must plead that each Governmeffiaial defendant, through the official’'s own
individual actions, has violated the Constitutiohd: Plaintiff’'s unsupported and conclusory
allegations that defendant Macomber is liabletlieractions of defendant Alcazar fall far short
what is required to demonstrate Macomber’s involvement or personal participation in any
constitutional deprivation. The claim againstesielant Macomber is therefore dismissed with
leave to amend.

There are no constitutional requirementgareling how a grievaneystem is operated.
See Ramirez v. Galaza34 F.3d 850, 860 (9th Cir. 2003) (holding that prisoner’s claimed lo
a liberty interest in the processing of his agp&loes not violate duequess because prisoners
lack a separate constitutional entitlement toecsje prison grievance system). Thus, plaintiff
may not impose liability on defendant Rasmussen simply because he played a role in proc
plaintiff's inmate appealsSee Buckley v. BarlgW97 F.2d 494, 495 (8th Cir. 1993) (an
administrative “grievance procedure is a procadrght only, it does natonfer any substantive
right upon the inmates. Hence, it does not gise 1o a protected libertgterest requiring the
procedural protectionsigisioned by the fourteenth amendment. . . . Thus, defendants’ failu
process any of Buckley’s gkiances, without more, is nattionable under section 1983.”

(internal quotations omitted)).

Moreover, to state a viable First Amendmenmliation claim, a prisoner must allege five

elements: “(1) An assertion that a state atok some adverse action against an inmate (2)
because of (3) that prisoner’s protected condard, that such action (4) chilled the inmate’s

exercise of his First Amendmemghts, and (5) the acin did not reasonablgdvance a legitimat
4
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correctional goal."Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2005). Conduct

14

protected by the First Amendment includes communications that are “part of the grievance
process.”Brodheim v. Cry584 F.3d 1262, 1271 n.4 (9th Cir. 2009) plHintiff intends to asser
a retaliation claim, he muspecifically identify the proteed conduct at issue, name the
defendant who took adverse action against hnd,ead that the alledly adverse action was
taken “because of” plairitis protected conduct.

Thus, plaintiff may either mceed only on the claim agairdefendant Alcazar, identifieg
above, or he may amend his complaint to atteamptire the deficienciadentified herein.
Plaintiff is not obligated to amend his complaint.

Any amended complaint must cure the deficieagdentified aboveral also adhere to the
following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanjects another to ¢hdeprivation of a
constitutional right if he does att, participates inrether’s act or omits to perform an act he |s
legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature oistBuit by alleging ne, unrelated claimsseorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complait.D. Cal. L.R. 220. This is because an amended
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.””) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).

1
1
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The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. L.R. 110.

IV. Motion for a Temporary Restraining Order

Plaintiff also seeks a temporary restrainimger requesting that lndants be preventeqg
from transferring him to “any yard housing NonthdRiders where plaintiff's life will be in
immediate danger.” ECF No. 2 at 1.

A temporary restraining order may lesued upon a showing “that immediate and

irreparable injury, loss, or damage will result to the movant before the adverse party can be hea

in opposition.” Fed. R. Civ. P. 65(b)(1)(A). The purpo$such an order is to preserve the sta

guo and to prevent irreparable harm “just@tg as is necessary hold a hearing, and no

longer.” Granny Goose Foods, Inc. Brotherhood of Teamsterd15 U.S. 423, 439 (1974). “The

standards for granting a tempaoraestraining order and a prelimary injunction are identical.”
Haw. County Green Party v. Clintp880 F. Supp. 1160, 1164 (D. Haw. 199%);Stuhlbarg Int'l
Sales Co. v. John D. Brush & €240 F.3d 832, 839 n.7 (9th Cir. 2001) (observing that an
analysis of a preliminary injunction is “substatly identical” to an analysis of a temporary
restraining order).

A preliminary injunction will not issue unlesgeessary to prevent threatened injury th
would impair the courts ability to graaffective relief in a pending actiorsierra On-Line, Inc.
v. Phoenix Software, Inc/39 F.2d 1415, 1422 (9th Cir. 198&pn v. First State Ins. Ca871
F.2d 863 (9th Cir. 1989). A preliminary injunctiogpresents the exesel of a far reaching
power not to be indulged exceptarcase clearly warranting iDymo Indus. v. Tapeprinter, Inc

326 F.2d 141, 143 (9th Cir. 1964). In order to bitled to preliminary ifunctive relief, a party

must demonstrate “that he is likely to succeed emtkrits, that he is likely to suffer irreparable

harm in the absence of preliminary relief, thatliaéance of equities tipa his favor, and that ar
injunction is in the public interest.Stormans, Inc. v. Selegl®86 F.3d 1109, 1127 (9th Cir.
2009) (citingWinter v. Natural Res. Def. Council, In55 U.S. 7 (2008)). The Ninth Circuit h

also held that the “sliding scale” approachppkes to preliminary injnctions—that is, balancing
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the elements of the preliminary injunction tesst,that a stronger shavg of one element may
offset a weaker showing of another—surviVémterand continues to be validdlliance for Wild
Rockies v. Cottrell622 F.3d 1045, 1050 (9th Cir. 2010). dther words, ‘serious questions
going to the merits,” and a hardship balance tipatsharply towarthe plaintiff can support
issuance of an injunction, assumihg other two elements of tNeintertest are also met.Id.

In cases brought by prisonersvolving conditions otonfinement, any preliminary injunction
“must be narrowly drawn, extend no further timaeessary to correct the harm the court finds
requires preliminary relief, and ltkee least intrusive means necessary to correct the harm.”

U.S.C. § 3626(a)(2).

The merits of plaintiff's claim against ndant Alcazar are premised on the allegatiof
that he was deliberately indifferetat serious threats of physicalrhmagainst plaintiff. However,
plaintiff does not establish that he is likelysiacceed on this claim and a preliminary injunction

limiting where plaintiff can be transferred mustdemied. Plaintiff’'s complaint alleges that the

Northern Riders gang members present aaiskarm to him at California State Prison,

Sacramento and at Kern Valley &t&trison. Plaintiff is not currdgthoused at either institutior

and there is no indicationdha transfer to either institutiomimminent. Thus, plaintiff has not
shown that the injunction sought is necessapréserve the court’s ability to grant effective
relief on his claim and that it is the least usive means for doing so. The allegations agains
Alcazar, while sufficient to meet the liberal pliag requirements for stating a cognizable clai
for relief, do not demonstrateahplaintiff will suffer irreparable harm without the court’s
intervention.

Moreover, prisoners have no Fourteenth Adrmaent liberty interesh avoiding being
transferred to another prison (or belmused in a particular institutionpee Olim v.
Wakinekona461 U.S. 238, 245 (1983yleachum v. Fancd27 U.S. 215, 225-27 (197@&)nited
States v. Browrb9 F.3d 102, 105 (9th Cir. 1995) (per emn). Inmates have “no justifiable

expectation” that they will be @arcerated in any particular pig, and transferring an inmate to

another prison does not infringegprotected liberty interesOIlim, 461 U.S. at 245¢itek v. Jones

445 U.S. 480, 489 (198(0yee also Rizzo v. Dawsofv8 F.2d 527, 530 (9th Cir. 1985) (due
7
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process protections generally wot apply when prison officials change an inmate's place of

confinement, “even though the degree of cafient may be different and prison life may be

more disagreeable in one imgtion than in another”).

Plaintiff also fails to present evidence estdbtig that the balance efjuities tips in his

favor or that the requested injuive relief is in the public intest. Thus, plaintiff has not made

the showing required to meet lisrden as the party moving for preliminary injunctive relief,

his request must be denied.

V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1.
2.

3.

4.

Plaintiff's request to proceed in forma pauperis (ECF No. 9) is granted.
Plaintiff shall pay the stataty filing fee of $350. All pgments shall be collecteq
in accordance with the notice to theli@ania Department of Corrections and
Rehabilitation filed concurrently herewith.

The allegations in the pleading are sti#fint to state a potentially cognizable
Eighth Amendment deliberate indifferencestdety/failure to protect claim agair
defendant Alcazar. All other claims adefendants are dismissed with leave to
amend within 30 days of service of thigler. Plaintiff is not obligated to amend
his complaint.

With this order the Clerk of the Courtadhprovide to plaintiff a blank summons
copy of the October 1, 2015 complaint (ECF No. 1), one USM-285 form and
instructions for service of process @defendant Alcazar. Within 30 days of
service of this order plafiff may return the attached Notice of Submission of
Documents with the completed summgite completed USM-285 form, and tw
copies of the endorsed complaint. Toeirt will transmit them to the United
States Marshal for service pfocess pursuant to Ruleof the Federal Rules of
Civil Procedure. Defendant Alcazar whié required to respond to plaintiff's
allegations within the deadlines statedRinle 12(a)(1) of tb Federal Rules of

Civil Procedure.
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5. Failure to comply with this order may result in a recommendation that this ac

be dismissed.

Further, it is hereby RECOMMENED that plaintiff's motion for injunctive relief (ECF

No. 2) be denied.

tion

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days

after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections

within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: January 14, 2016.
Z
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RICHARD DEWAYNE BASSETT, No. 2:15-cv-2064-EFB P
Plaintiff,
V. NOTICE OF SUBMISSION OF
DOCUMENTS

JEFF MACOMBER, et al.,

Defendants.

In accordance with the court’s ScraemiOrder, plaintiff hereby elects to:

(1) __ proceed only with the Eighth Amendment claim against defendant A|cazar
1 completed summons form
1 completed forms USM-285
_2 copies of the endorsed October 1, 2015 complaint
OR
(2) __ delay serving any defendard Ales an amended complaint in accordance
with the court’s Screening Order.
Fai nti ff
Dated:
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