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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | GONZALO R. RUBANG, JR., No. 2:16-cv-00088 GEB-AC
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | UNITED STATES OF AMERICA, et al.,
15 Defendants.
16
17
18 This matter is before the court on defent&amtotion to dismiss, ECF No. 5, which came
19 | on for hearing before the undersigned on May 11, 2016. Plaintiff Gonzalo R. Rubang appgared
20 | on his own behalf, and Bobbie Montoya appearebesralf of the United States. On review of
21 | the motion, the documents filed in supporti@pposition, and upon hearing the argument of
22 | plaintiff and counsel, THEOURT FINDS AS FOLLOWS:
23 BACKGROUND
24 Plaintiff filed his pro s€Complaint in Yuba County Superior Court on December 15,
25 | 2015, alleging claims against the United St&atent Office (‘USPTO”) and both present and
26 | ex-employees of that Agency. On January D4,& the United States removed the action to this
27 | Court and substituted itself as the sole Defendant in the action. ECF No. 1. That removal was
28
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proper because the action is brouggainst an agency of the United States and its employees.
Removal is expressly allowed under 28 U.$Q442(a) when defendants are ex- or present
employees of the USPTO and the Agency itsklfsuch a case, once the Attorney General
certifies the employment of inddual defendants, the only progearty is the United States. 28
U.S.C. 8§ 28 U.S.C. section 2679(d)(1). The Attor@&neral has so certified here. ECF No. 1-3.
On March 7, 2016, The United States movedismiss the action oseveral grounds: (1)
lack of jurisdiction; (2) failuréo exhaust required administratit@medies pursuant to the Federal
Tort Claims Act; (3) failure to state a claim if@oas there is insufficient factual substance to
permit an Answer as required by Federal Rul€ivil Procedure 8and (4) service of the

complaint was not perfected. ECF No. 5. Affgposition and Reply briefs were filed, ECF No.

6, 8, a hearing on the Motion on was held on May 10, 2016. The Court will now recommepd tha

the complaint be dismissed with partial leave to amend.

The complaint, ECF No. 1-1, contains feaetis and does not clearly specify causes of
action. It is clear, however,dhplaintiff seeks redress foretlallegedly wrongful denial of a
patent application. He apars to seek damages in the amount of $3,000,000 for “intentionall
negligence,” fraud, violation of tallectual property riglst and/or unfair business practices by|the
USPTO and its named employees in denying thi@npa ECF No. 1-1 at 3. Construed liberally,
the complaint may also seek an Order directifegyUSPTO to issue the patent which has been
denied.

MOTION TO DISMISS
l. Standards

A. Federal Rule of Civil Procedure 12(b)(1)

Federal Rule of Civil Procedure 12(b)élows a defendant taise the defense, by
motion, that the court lacks juristion over the subjechatter of an entire action or of specific

claims alleged in the action. When a party briadacial attack toubject matter jurisdiction,

—

that party contends that the allegations ofsgigtion contained in the complaint are insufficien

0

on their face to demonstratestbxistence of jurisdiction. Safe Air for Everyone v. Meyer, 37

F.3d 1035, 1039 (9th Cir. 2004). In a Rule 12(b)(1}iomoof this type, the factual allegations pf
2
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the complaint are presumed to be true, and theoma@igranted only if the aintiff fails to allege]

an element necessary for subject matter jurissic Savage v. Glendale Union High Sch. Dist.

No. 205, 343 F.3d 1036, 1039 n. 1 (9th Cir. 2003); Miranda v. Reno, 238 F.3d 1156, 1157

(9th Cir. 2001). Nonetheless, district courtay review evidence beyotige complaint without

converting the motion to dismiss into a motion for summary judgment when resolving a fa¢

attack. Safe Air for Everyone, 373 F.3d at 1039.

B. Federal Rule of Civil Procedure 12(b)(6)

The purpose of a Motion to Dismiss undetdri2(b)(6) is to challenge the legal
sufficiency of the Complaint. N. Startliv. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9thCir.

1983). Dismissal under this Rule dambased on Plaintiff's failure state a legal theory for hig

Complaint or because he failed to state sigfit facts under the legal theory upon which he

relies. _See Balistreri v. Pacifica Polidep’t, 901 F.2d 696, 699 (9th Cir. 1990).

To survive a Motion under this Rule, Plaifisi Complaint must do more than just recite

the elements of a cause of actidthe must state facts that maks hight to relief under his theo

more than speculative. See Bell Atlantia@os. Twombly, 550 U.$544, 555 (2007). Itis
insufficient for the Complaint to contain facts thaterely create[] a suspan” that the Plaintiff
might have a recognized legal theory for his action. Id. Thus, the Complaint “must contai
sufficient factual matter, accepted as true, to ‘satkaim to relief that iplausible on its face.”

Ashcroft v. Igbal, 556 U.S. 772, 678 (20@fipting Twombly, 550 U.S. at 570. That

“plausibility” is established if the facts pleadaitbw the court to “draw the reasonable inferen
that the defendant is liable ftire misconduct alleged.” Id.

In reviewing a complaint under this standahg, court “must accept as true all of the

factual allegations contained in the complainpply those allegations e light most favorable

to the Plaintiff, and resolve all doubts in thaiRtiffs’ favor. See Erickson v. Pardus, 551 U.S

89, 94 (2007); Von Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 96

Cir. 2010), cert. denied, 131 S. Ct. 3055 (20HBbbe v. Pliler, 627 F.3d 338, 340 (9th Cir.

2010). However, the court need not accept as legal conclusions written in the form of

factual allegations, or allegatiotigat contradict matters propedybject to judicial notice. See
3
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Western Mining Council v. Watt, 643 F.2d 618, 62th(Gir. 1981); In reviewing a complaint

under this standard, the court “must accept asafue the factual allegations contained in the

complaint,” construe those allegations in the ligloist favorable to the plaintiff, and resolve al

doubts in the plaintiffs’ favor See Erickson v. Pardus, 551 U.S. 89, 94 (2007); Von Saher V.

Norton Simon Museum of Art at Pasadena, B3 954, 960 (9th Cir. 2010), cert. denied, 13

S. Ct. 3055 (2011). However, the court need not aaepue, legal conclusions cast in the fa
of factual allegations, or allegatis that contradict matters propesiubject to judicial notice.

See Western Mining Council v. Watt, 643 F&B, 624 (9th Cir. 1981); Sprewell v. Golden

State Watrriors, 266 F.3d 979, 988 (9th.;ias amended, 275 F.3d 1187 (2001).
Pro se pleadings are heldadess stringent standard thtinse drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppc

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th ¢

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thengqa@aint’s deficiencies could not be cured by amendment.

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).

[l Subject Matter Jurisdiction

A. Plaintiff's Damages Claim(s)

1. Sovereign Immunity

The doctrine of sovereign immunity shig the United States from suit unless the

government has consented to be sued. United States v. Sherwood, 312 U.S. 584, 586 (1

Such consent is called a “war” of sovereign immunity. Tdre can be no right to money

damages from the United States without a @laof sovereign immunity. United States v.

Testan, 424 U.S. 392, 400 (1983)aiver is a prerequisite fgurisdiction, which means the

court’s authority to consideraase._United States v. Mitchel63 U.S. 206 (1983). Unless the

has been a waiver of sovereign immunity aation for damages against the United States

therefore must be dismissed. Hutchinson vitééhStates, 677 F.2d 1322, 1327 (9th Cir. 1982).

The party bringing claims against the United &dtas the burden of showing a waiver of
4
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immunity. Holloman v. Watt, 708 F.2d 1399, 1401 (9th Cir. 1983).

The Federal Tort Claims Act (FTCA) giw¢he federal district courts “exclusive
jurisdiction over claims against the United Statesifgury or loss of propgy, or personal injury
or death caused by the negligentvrongful act or omissiorof a federal employee ‘acting

within the scope of his office or employmehtMillbrook v. United States, 133 S. Ct. 1441,

1442 (2013) (quoting 28 U.S.C. 8§ 1346(b)(1)).e HTCA operates as a waiver of the United
States’ sovereign immunity for itain claims for damages. Id. at 1444. To the extent that
plaintiff intends to pursue damages claims fagligence and/or fraud, such claims would arisg
under the FTCA. Accordingly, plaintiff must satisfy therisdictional prerequisites of the FTC
if he wishes to pursue such claims.

2. Administrative Exhaustion Under the FTCA

The FTCA provides as follows:

An action shall not be institedl upon a claim against the United
States for money damages for injury or loss of property or personal
injury or death caused by the negligent or wrongful act or omission
of any employee of the Governmeashile acting within the scope

of his office or employmentnless the claimant shall have first
presented the claim to the appropriate Federal agency and his
claim shall have been finally denied by the agency in writing

and sent by certified or registeredhil. The failure of an agency to
make final disposition o& claim within six months after it is filed
shall, at the option of the claimaany time thereafter, be deemed a
final denial of the claim fopurposes of this section.

28 U.S.C. § 2675(a) (emphasis added).
Under this provision, plaintiff may not pumsa claim for damages in court unless and
until he has first presented it to the appropriatieral agency, and that agency has either

affirmatively denied the claim or failed to actawmpit within six months. This mandatory proce

is called “exhaustion.” The absence of exhaustsults in a jurisdictional defect. Vacek v. U,

Postal Service, 447 F.3d 1248, 1250 (9th Cir. 199&).claim otherwise authorized by the
1

! The FTCA waives sovereign immunity only fgpes of civil claims that are legally classifieq
as torts._See Valadez-Lopez v. Chertoff, 656 BRH 855 (9th Cir. 2011). Not all tort claims
are permitted. For example, with exceptionsretgvant here, the FTCA excludes intentional
torts from its waiver of immunity See Millbrook, 133 S. Ct. at 1443.
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FTCA is not administratively exhausted, it mustdi@missed because the court has no authof

to consider it. Id.

In order to satisfy the exhaustion requirement:

[T]he prerequisite administrative claim need not be extensive. The
person injured, or his or her perabmepresentative, need only file

a brief notice or statement witthe relevant federal agency
containing a general description of the time, place, cause and
general nature of the injury and the amount of compensation
demanded. See Warren v. United  States Dep't. of Interior
Bureau of Land Mgmt., 724 F.Ztr6, 779 (9th Cir. 1984); Avery

v. United States, 680 F.2d 608, 61@h(Zir. 1982) (“[A] skeletal
claim form, containing only the bastements of notice of accident
and injury and a sum certain repenting damages, suffices to
overcome an argument that jurisdactiis lacking.”). Furthermore,
the notice requirement under section 2675 is minimal, and a
plaintiff's administrative claims are sufficient even if a separate
basis of liability arising out of theame incident is pled in federal
court.

Goodman v. United States, 298 F.3d 1048, 1954-1055 (9th Cir. 2002).

The present complaint does not include faetsionstrating that Platiff's tort claims
have been administratively exhausted. Becaxisaustion is jurisdictional, it is Plaintiff's
responsibility to plead such facts if he ¢damestly do so. Accordingly, the undersigned will
recommend that Plaintiff's claim) for damages be dismissed with leave to amend. If Plaint
believes that he has satisfied the exhausgquairement as specified above through written
claims made to the USPTO stating the naturda@fvrong done and the compensation he wis
to receive to correct #t wrong, the amended complaint shoedgblain how and when he did th
Copies of the writing Plaintiff believes to comste a claim and its dealiin writing, or facts
demonstrating that six months have elapsade submission of the claim without final
disposition by the agency, should be includethsd the court can determine whether it has
jurisdiction. If Plaintiff has noexhausted his claims, he may watarily dismiss this lawsuit,
exhaust his claims administnagiy, and return to court whems claims are exhausted.

A. Plaintiff's Patent Claim

Although it is unclear, plaintifinay be seeking to require the United States Patent Of
to issue his patent. This coeennot issue such relief, and lagkssdiction to consider such a

claim. See Paley v. Wolk, 262 F.Supp. 640, 64D(Nll. 1965), aff'd 1996 U.S. App. LEXIS
6
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4390 (7th Cir. 1966), cert. denied, 386 U.S. 963 (196 awsuits seeking to compel the issual
of patents must be brought in the District Courtthee Eastern District of Virginia. 35 U.S.C. &
145. Alternatively, the denial of a patent mayappealed to the U.S. Court of Appeals for the
Federal Circuit. 35 U.S.C. § 141. In either c&mmyever, a patent appént may not proceed tg
court until he has completed the appeals process provided by the Patent Trial and Appeal
35 U.S.C. § 134,

Because Congress has granted exclusive jatisd over the deniabf patents to other
courts, plaintiff’ putative challeng® the denial of his patenpplication may not be maintained
as part of this action. To the extent that plfihtas asserted such agh, it should be denied
without leave to amend because amendment wouldtibe If plaintiff wishes to directly
challenge the denial of his patent application,pifiimust follow the praedures set forth in the
patent laws.

l. Failure to State a Claim

The complaint before the court does notude “a short and plainaement of the claim
showing that the pleader is entitled to reliefs’required by Federal Rule of Civil Procedure

8(a)(2). _See generally, B&ll. Corp. v. Twombly, 550 U.S. 544, 555 (2007). The complaint

does not clearly identify its putadwauses of action, theory or thies for relief, or what facts
support relief. Accordingly, the court is unable to conduct the analysis required under Rul
12(b)(6) (governing dismissal for failure to state a claim).

Because the complaint must be dismideedhe reasons previously explained, and
plaintiff may be provided leave to amend claintiser than a patent claim, the court will

nonetheless briefly address the claims ghaintiff may be attempting to assert.

A. Negligence

To state a claim for negligence, plaintiff mgpecifically allege that defendant owed him

a legal duty, that it breached the duty, and tiratoreach was the cause of his injuries. See

2 Plaintiff acknowledges that s not pursued an agency appeal. He apparently consider
fee requirement (which he characterizes as impreglaitation) to be parof the “fraud” against
him. ECF No. 6 (Opposition) at 1-2.

7
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Merrill v. Navegar, Inc., 25 Calth 465, 477 (2001). He must stédets to support each of these

elements. See also Cisneros v. Ins@apital Funding Group, Inc., 263 F.R.D. 595, 605

(E.D.Cal. 2009). By definition, a negligencaioh does not require an intent to injdre.

B. Fraud

The elements of a fraud claim are gengrafitablished by state law. Under California
law, as in most jurisdictions, &htiff must plead and prove tifi@lowing: (1) that the defendant
made a false representation, conceéets, or failed to disclosadts that would have resulted fin
a different outcome with regard to the rightaiRliff asserted; (2) that defendant knew the
representations were false; (3) that defendamulentiae false representati with the intent to
cause plaintiff to defraud him, i.e., to induce hinmgty on them; (4) that plaintiff was justified [n

his reliance; and (5) thataintiff was damaged bghe course of conduct. See Lazar v. Superipr

Court, 12 Cal. 4th 631, 638 (1996)The pleading requirements for fraud claims are more
stringent than the “short and piastatement” required by FedeRule of Civil Procedure 8.
Federal Rule of Civil Procedure 9(b) requires piaintiff to “state with particularity the

circumstances constituting fraud.” Cisneroqray273 F.R.D. at 606-607. In other words,

plaintiff must state whbehaved fraudulently, what are the atgarding the fraud itself, wher
they occurred, and how they were transmitted, i.e., in a written or oral communication.

C. “Intellectual Property”

It is unclear whether plaintiff's referenteintellectual propertyeCF No. 1-1 at 3, is
intended as an independent claifintellectual property” is a brahlegal concept, not a cause of
action. Plaintiff has not identified any ledmdsis for a claim involving intellectual property
rights, so the court cannot evaluate whether suclim can be maintained against the United
States. If plaintiff intends tbring a claim involving intellectugdroperty rights, henust specify

the legal basis for such a claim.

® Plaintiff's reference to “intentional negligence’tiais a contradiction in terms. Moreover, as
previously noted, the FTCA authorizes certaigligence claims against the United States, but
reserves sovereign immunity as to most interal torts committed by federal officials. See
Millbrook, 133 S. Ct. at 1443.

* The court expresses no opinion as to thecsoaf law that wouldjovern plaintiff's fraud
claim.

8
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D. “Unfair Business Practice”

Plaintiff appears to believe that heeistitled to damages because USPTO officials
violated the laws governing fdiusiness practices. In thisgard, at hearing on the motion
plaintiff emphasized the defendan&lleged violations of ethics. Plaintiff has identified no
statutory basis for a claim against the USPTEebaon unfair business praets, and the court is

aware of none. The court is also unawarengf@ivate right of action based on alleged ethicza

violations. However, @lintiffs concerns with fairness amgovernment forum may implicate due

process principles. Accordinglthe court turns to that issue.

E. Due Process

In light of plaintiffs comments at the hearingappears that his primary theory for relig

is that he was treated unfairlytime patent application process, and/or thatprocess itself is
corrupt. This suggests that plafhis attempting to frame a due process claim. To proceed ¢
claim that the USPTO violated his proceduras gmocess rights, plaintimust plead and prove
that he was denied the opportunity to be hadm meaningful time and in a meaningful mann
before the government took action that deprived dfim right that he was ultimately entitled to

Mathews v. Eldridge, 424 U.S. 31333 (1976), or that that theSPTO violated his substantive

rights by arbitrarily or opressively exercising its “power wiht any reasonable justification in

the in the service of a legitate governmental objective.” County of Sacramento v. Lewis, 5

U.S. 833, 845, 846 (1998). The Complaint now doesatahis time, clearly plead such a claim.

[l. Amending the Complaint

Plaintiff is cautioned that any amended ctam must include a short and plain statem
in accordance with Federal Rule 8(a) pointing tme@ognizable legal theory that entitles him
relief. This means that plaintiff must identify a specific law giving him the right to sue defe
and facts describing the conduct tlsatlleged to have violatede law. Any amended complai
must also show that the fedecaurt has jurisdiction, the actias brought in the right place, ant
plaintiff is entitled to relieff his allegations are true. €ramended complaint should contain
separately numbered, clearly identified claims.

In addition,the allegationsof the amended complaint must set forth in sequentially
9
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numbered paragraphs, with each paragraph nub#eg one greater than the one before, ead
paragraph having its own number, and no pa@gnumber being repeated anywhere in the
complaint. Each paragraph should be limitemétsingle set of circumstances” where possibl
Fed. R. Civ. P. 10(b). Plaintiff stiavoid excessive rejii@on of the same allegations. Plaintif
must avoid narrative andasytelling. That is, the complaishould not include every detail of
what happened, nor recount the details of contiersa(unless necessary to establish the clai

nor give a running account of plaintiff's hopes and thoughts. Rather, the amended compleg

should contain only those facts needed to show the defendant legally wronged the plaintiff|.

Local Rule 220 requires that an amendem@aint be complete in itself without
reference to any prior pleading. This is bessglas a general rule, an amended complaint
supersedes the original complaint. See Loux v. Rhay, 375 F.2d 55, 57 (9th Cir. 1967). O
plaintiff files an amended complaint, the origipleading no longer serves any function in the
case. Therefore, in an amended complainity @& original complaint, each claim and the
involvement of each defendant stupe sufficiently alleged.

Lastly, the court reminds plaintiff that his anded complaint must be filed in this cour
not in state court.

lll. Service Issues

When the United States is the defendaetvice of process must conform to the
requirements of Federal Rule of Civil Proceduiig 4(his rule requireshat Plaintiff must dall
of the following: (1) deliver a copy of the summons and of the complaint to the United Sta
attorney, his Assistant United States Attornewisrdesignee or senccapy of these documents
by certified or registered mail the civil process clerk at the Unit&tates Attorney’s office; (2)
send a copy by registered or ceetf mail to the Attorney Gena of the United States in
Washington, D.C.; and, (3) sinceethction challenges amder of an agency or officer of the
United States, send a copy by registered difieer mail to the agency whose action is being
challenged -- here the USPTO.

If the district judge adopts the recommetmiato permit amendment of the complaint,

plaintiff will be granted the opportutyito perfect service.
10
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CONCLUSION

For the reasons explained above ETEHOURT HEREBY RECOMMENDS that:

1. Defendant’s motion to dismisgCF No. 5, be granted;

2. Plaintiff's putative patent claim (or any ahaiseeking relief in the form of an order

directing the issuance of a patel¢) dismissed with prejudice; and

3. That plaintiff be granted leave to anekhis other claims agescribed above.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be filed and sexd/within fourteen days aftservice of the objections. The
parties are advised that failurefiie@ objections within the specéd time may waive the right to

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: May 16, 2016 . -
728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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