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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RAYMOND M. DOUGLAS, No. 2:16-cv-0415 MCE AC (PS)
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | COUNTY OF SACRAMENTO, et al.,
15 Defendants.
16
17 Plaintiff is proceeding in this action pro @ed in forma pauperis. This proceeding was
18 | referred to the undersigned by E.D1.Ga (“Local Rule”) 302(c)(21}. On May 4, 2016, the
19 | court screened plaintiff's original complaint, asetermined that plaintiff could proceed with hjs
20 | Section 1983 (42 U.S.C. § 1983) claims agadesendant Sacramento County Sheriff's Deputy
21 | Huffman, Badge # 458. ECF No. 6. The court alderd@ned that plaintiff failed to state claims
22 | against defendants Sacramento County Shefliféputy Peter Cress - Badge # 578, the County of
23 | Sacramento, and the Sacramentai@p Sheriff’'s Department._Id.
24 Plaintiff was advised that he could procegginst defendant Huffman alone, or he could
25 | amend his complaint to attempt to state claineare the remaining defenals. Id. Plaintiff
26
27 | * This case is related to Doaglv. City of Sacramento, 2:16-6875 MCE AC (E.D. Cal.). ECF
08 No. 5.
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amended his complaint. See ECF No. 11 (Second Amended Complaint).

That Second Amended Complaint (“*Complaint”) will therefore be screened. As dis(

below, the Complaint does not cure théidencies of the original complaint.
. THE COMPLAINT

The following description assumes, for purpasethis screening only, the truth of the
allegations of the Complaint. On March 2815 at or around 10:392m., non-defendant Police
Officer Rath, Badge # 610, and defendant SaeramCounty Sheriff ®eputy Huffman, Badge
# 458, used excessive force while arresting pfgimthich force includée breaking plaintiff's
arm?® Complaint (ECF No. 11) 1 6-12. Huffmarasched plaintiff's person and belongings.
11 11, 84-85. The complaint alleges that threae no reasonable suspicion nor probable caus
for the search or the arrest. Id. ] 74, 84-8%cording to the complaint, defendant Sacrame
County Sheriff’'s Deputy Peter €ss, Badge # 578, negotiated a $2 §8tflement with plaintiff,
for all claims arising out of this inciden€Complaint {1 4, 26-28, 37, 80-81. However, plaintif
alleges that the settlement was made “uddeess and undue influence,” and is “void.”
Complaint 11 4, 80, 81.

The complaint again names the County of Sacramento and the Sacramento County
Sheriff's Department as defenda, but once again makes no allegations against them. The
complaint names no other defendants.

II. SCREENING

The federal IFP statute requires federal caortfismiss a case if the action is legally

“frivolous or malicious,” failsto state a claim upon which relimay be granted, or seeks

monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915(e)(2)

2 Plaintiff filed his First Amended Compldion May 23, 2016. ECF No. 9. He filed his Secq
Amended Complaint on May 25, 2016. ECF No. The court will treat the Second Amendeg
Complaint as the operative complaint.

3 Plaintiff sued Rath in the related lawsu8ee Douglas v. City of Sacramento, 2:16-cv-0375
MCE AC, ECF No. 1 (E.D. Cal. leuary 22, 2016) (complaint).

* The Complaint alleges that the search was unlaafid that plaintiff's privacy was “uselessly
invaded” by the search. Complafh84. The court interprets this mean that the search was
done without reasonable siuspn or probable cause.
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Plaintiff must assist the court in making tdistermination by drafting his complaint so that it
contains a “short and plain statement” of the $&si federal jurisdiction (that is, the reason th
case is filed in this court, rather than in @etcourt), as well as a short and plain statement
showing that plaintiffs are entitled to relief (that is, who harmed the plaintiffs, and in what v
Plaintiff's claims must be setffilh simply, concisely and diregtl See “Rule 8” of the Federal
Rules of Civil Procedure (Fed. R. Civ. P. 8).eTFederal Rules of Civil Procedure are availah

online at www.uscourts.gov/rules-policies/curreuies-practice-procedeffederal-rules-civil-

procedure. Forms are also available to hetpser plaintiffs organize their complaint in the
proper way. They are availaldéthe Clerk’s Office, 501 | Stet, 4th Floor, Sacramento, CA

95814, or online at www.uscourts.qgov/forms/pro-se-forms.

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (1989).réviewing a complaint under this standard,

court will (1) accept as true all dfe factual allegations contathe the complaint, unless they
are clearly baseless or fancif() construe those allegationstie light most favorable to the
plaintiff, and (3) resolve all doubts in theapitiff's favor. See Nizke, 490 U.S. at 327,
Erickson v. Pardus, 551 U.S. 89, 94 (2007); \Gamer v. Norton Simon Museum of Art at

Pasadena, 592 F.3d 954, 960 (9th Cir. 2010bbdey. Pliler, 627 F.3d 338, 340 (9th Cir. 2010).

However, the court need not accept as trigalleonclusions cast the form of factual
allegations, or allegations thairdradict matters properly subjectjtmlicial notice. _See Wester
Mining Council v. Watt, 643 F.2d 618, 624 (9th QiA81); Sprewell v. Golden State Warriors
266 F.3d 979, 988 (9th Cir.), as amended, 275 F.3d 1187 (2001).

Pro se pleadings are heldadess stringent standard thtionse drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972). Prooseplaints are construed liberally and may

only be dismissed if it appears beyond doubt thapthintiff can prove no set of facts in suppc

of his claim which would entitle him to relief. Nordstrom v. Ryan, 762 F.3d 903, 908 (9th

Cir. 2014). A pro se litigant is entitled to re® of the deficiencies in the complaint and an
opportunity to amend, unless thenga@aint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987).
3
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[ll. ANALYSIS
The Complaint states a cognizable Setti983 (42 U.S.C. § 1983) claim for relief
against defendant Huffman for the use of excedsinee, unlawful arrest and unlawful search
and seizure, in violation of the Fourth Amendinienthe U.S. Constitution. If the allegations @

the complaint are proven, plaintiff has a reasamalplportunity to prevail on the merits of this

action. _See Green v. City & Cty. of Samahkcisco, 751 F.3d 1039 (9th Cir. 2014) (plaintiff
entitled to go to trial on Section 1983 claims tmlawful seizure, unlawflarrest and excessive
force).

However, as discussed more fully in tleaid’s prior order (ECF No. 6), the complaint
fails to state a cognizable claim against Créss County of Sacramem or the Sacramento
County Sheriff's Department. Cress is alleged @alzave negotiated atdement of plaintiff's
claims related to the allegednduct of Huffman andon-defendant Rath. No violation of any
federal right is alleged to bevolved in that process, and none is suggested by the facts. Ag

the county defendants, they cannot be halile under Section 198%ased solely upon the

conduct of Deputy Huffman, as that would bécarious liability.” See Connick v. Thompson,
563 U.S. 51, 60 (2011)) (municipa¢fendants “are not vicarioudigble under § 1983 for their
employees’ actions”). Instead, tleedefendants can be held liable only for the harm caused
their own actions and policiesd. (municipal defendants “aresponsible only for their own

illegal acts”) (internal quotation marks omitteonell v. Dep’t of Soc. Servs. of City of New

York, 436 U.S. 658 (1978).

Plaintiff has been given the opportunityctare the defects in ¢hcomplaint regarding

those defendants, but he has completely failetbteo. Accordingly, # undersigned believes it

would be futile to permit plaintiff anber opportunity to amend his complaint.

> As in his original complaint, plaintiff doese the words “custom’na “ratify” regarding the
conduct of the County Sheriff's office. _See Cdanmt 11 59, 60, 88. By #se terms, plaintiff
appears to be referring to the manner in wiihehCounty addressed thengalaint he filed with
the County Sheriff's Internal Affes Division. Howeverplaintiff simply repeats his allegationg
that Internal Affairs conductean investigation, and quickbettled with him for $2,000, after
initially offering $500. There is once again no gH&on that, for example, Internal Affairs had
(continued...)
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V. CONCLUSION

For the reasons stated above|$THEREBY RECOMMENDED that:

1. All Section 1983 claims against defendadtess, the County of Sacramento, and the
County of Sacramento County Sheriff's Depanttnghould be DISMISSE with prejudice, and
all state claims against those defendants shouttisbassed without prejudide their renewal in
an appropriate state forum;

2. Service is appropriate for the fallmg defendant: Sacramento County Sheriff's
Deputy Huffman, Badge # 458. Accordingly, if ttstrict judge adopts these recommendatigns,
the following service instructions should Issued to effect senaaupon that defendant.

a. Plaintiff is directetb supply the U.S. Marshal, with30 days from the date of
the district judge’s order, all information neelby the Marshal to ef€t service of process

(listed below)® Within 10 days of having supplied this informatigigintiff shall filea

statement with the court that said documents have been submitted to the United States

Marshal (see attachment). The required documsh#dl be submitted dictly to the United
States Marshal either by personal delivery or by mail to: United States Marshals Service, 501 “I

Street, Suite 5600, Sacramerf#®y 95814 (tel. 916-930-2030)The court anticipates that, to

practice of simply offering a pay-off to a horas$ complainant (large in the eyes of an
impoverished complainant, small in the eyethef County), and then déuihg to investigate,
thus allowing the alleged harassment to @ unabated. If aldgged, such conduct could
conceivably be evidence oftifecation. See_Fuller v. Citgf Oakland, Cal., 47 F.3d 1522, 1535
(9th Cir. 1995) (failure to investigate in anbiased manner could be evidence of a Section /983
violation). To the contrg, plaintiff alleges that he was talat the investigation would contindie
even after the settlement. Comptd] 27. Plaintiff's issue seems to be that he was compensated
so quickly even though the investigation wascwmhpleted, and that no further compensation
would come to him once the investigation wasrovSee Complaint  29Upon the plaintiff's
confusion, did he inquire as to why he was compensated so quickly given the investigation not
being complete. In responsette plaintiff, did Sgt. /LtDonelli state thathe $2,000.00 dollar
agreement was a ‘good deed’ and also did he tstatde did not know if there would be further
compensation thereafter the investigation.”).

® Alternatively, if plaintiff no longer wishes faursue this action, platiff may file a notice of
voluntgry dismissal without prejudice pursuamRule 41 of the Federal Rules of Civil
Procedure.

" The court has already ordered the Clerk of therCto supply plaintiff with these materials.
See ECF No. 6 at 5 1 IV(3).
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effect service, the U.S. Marshal will require; &mch defendant in paragraph 2 above, at leas

(1) One completed summons;

(2) One completed USM-285 form;

(3) One copy of the endorsed dileomplaint, with an extra copy for the
United States Marshal,

(4) One copy of the form to card or decline to consent to magistrate
judge jurisdiction; and

(5) One copy of this order.

b. The United States Marshal is directed to serve process promptly on each
defendant identified in paragraph [2oae, without prepayment of costs.

c. Inthe event the U.S. Marshalisable, for any reason whatsoever, to effect
service within 90 days from the date of this order, the Marshal is directed to report that fac
the reasons for it, to the undersigned.

d. The Clerk of the Court is directexlserve a copy of this order on the U.S.
Marshal, 501 “I” Street, Suite 5608acramento, CA 95814 (tel. 916-930-2030).

t, and

3. Failure by plaintiff to comply with thigrder may result in a recommendation that this

action be dismissed.

These findings and recommendations are suediti the United States District Judge
assigned to this case, pursuantht® provisions of 28 U.S.C. 8§ 636(lp) Within twenty-one day
after being served with these findings and necendations, plaintiff maftle written objections
with the court. Such document should be captioned “Objections tcsivitgi Judge’s Findings
and Recommendations.” Local Rule 304(d). PlHirgiadvised that failure to file objections
within the specified time may waive the rightappeal the District Court’s order. Martinez v.
Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: June 7, 2016 : ~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

\"44
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAYMOND M. DOUGLAS, No. 2:16-cv-0415 MCE AC (PS)
Plaintiff,
V. NOTICE OF SUBMISSION

COUNTY OF SACRAMENTO, et al.,

Defendants.

Plaintiff has submitted the following documetdghe U.S. Marshal, in compliance with

the court’s order filed

completedsummondorm(s)

completed USM-285 form (s)

copy(ies) of the complaint

completed form(s) to consent or dectmeonsent to magistrate judge jurisdictipn
Date Raintiff’s Signature




