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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RANDALL R. POWELL, No. 2:16-cv-0548-MCE-EFB P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

W.L. MONTGOMERY,

Respondent.

Petitioner, a state prisonergeeding without counsel, seeks a writ of habeas corpus
pursuant to 28 U.S.C. § 2254.

On May 4, 2016, respondent moved to dismisshe ground that the petition is barred
the statute of limitations. ECF No. 22. Qmaé 9, 2016, the court infoed petitioner of the
requirements for filing an opposition to any motion to dismiss. That order gave petitioner ?
to file an opposition or statement of non-oppositand warned petitioner that failure to do so
would result in a recommendation thiais action be dismissed. Aftpetitioner failed to file an
opposition or a statement of no opposition to the omptihe court recommended dismissal of
action for failure to prosecute. ECF No. 25.

Petitioner then filed a respan$o the findings and recommdations, stating that after
submitting his petition, he “never received a respans .” ECF No. 26. In an abundance of

caution, the court vacated the rewnendation of dismissal anddered respondent to re-serve
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the motion to dismiss on petitioner. ECF No. Zhe order granted petitioner another 30 day
within which to file an oppason or statement of non-oppositi and warned petitioner that

failure to do so would rediuin another recommendationaththis action be dismissed.

Respondent re-served the motion to dessmn August 3, 2016. ECF No. 28. More than

30 days have passed and petitioner hasiledtdn opposition, a statement of no opposition, o
otherwise responded to the motion.

Accordingly, itis RECOMMENDED that this aon be dismissed. Fed. R. Civ. P. 41(}
Rule 12, Rules Governing 8§ 2254 Cases.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg-ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.
Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991). In
his objections petitioner may addis whether a certificate of aggbability should issue in the
event he files an appeal of the judgment in this c&eRule 11, Federal Rules Governing
Section 2254 Cases (the district court mustdssudeny a certificate @jppealability when it
enters a final order adverse to the applicant).

Dated: September 8, 2016.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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