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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NORTHWEST ADMINISTRATORS, No. 2:19-cv-00744 WBS AC
INC.,

Plaintiff,
FINDINGS AND RECOMMENDATIONS

V.

NATIONAL EXPRESS TRANSIT
SERVICES CORPORATION,

Defendant.

This matter is before the court on plaintifffeotion to compel compliance by defendan
Durham School Services and National ExprddsC (“Added Defendants”) with an audit requsg
for payroll records pursunt to the National Labor RelatioAst, 29 U.S.C. § 185, the Employe
Retirement Income Security Act @974 (“ERISA”), 29 U.S.C. 88 10(# seg., and certain
benefit plan documents. ECF Nt8. This motion was referréd the undersigned pursuant to
Local Rule 302(c)(19). The motion came beftire undersigned for hearing on August 14, 2(
ECF No. 22.

Plaintiff contends that National Express Trignariginally the sole defendant in this
lawsuit, is obligated to submit to an a@ughder the terms of the Western Conference of
Teamsters Pension Trust Fund’s Agreement asddbation of Trust, which National Express

Transit accepted under the termghd collective bargaining agement with the Local. On
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plaintiff's motion, the court previously issuesh order for National¥press Transit to comply
with the audit, but National Express Transit faleadomply with the Court’s order. ECF Nos.
24, 25; ECF No. 48 at 3. On January 28, 2020nptafiled a First Amended Complaint adding
defendants Durham School Servieesl National Express as defentta ECF No. 36. Plaintiff
now argues the Added Defendants are alter efjbiational Express Transit. The Added
Defendants failed to respond teethrst amended complaint, andapitiff now seeks an identical
partial default judgmerdrder as the one already entered agaimesoriginal defendant against t
two additional Added Defedants compelling them to comply with an audit.
l. RELEVANT BACKGROUND

Plaintiff Northwest Administréors, Inc. is the authorizeatiministrative agency and
assignee of the Western Cordece of Teamsters Pension Trust Fund (“Trust Fund”)—a Taf
Hartley employee benefits trusind providing retirement benefits eligible participant$. ECF
No. 1 at 2. On April 30, 2019, plaintiff filed a @plaint to Compel Audit alleging as follows.

Defendant National Express is a Delawepeporation engagkin the public
transportation business in Solano County, Califorfi&€F No. 1 at 2. National Express is boy
by a collective bargaining agreement withceb315 of the Interrieonal Brotherhood of
Teamsters. 1d. at 3. As paftthat collective bargaining egement, National Express accepte
the Trust Fund’s Agreement & DeclarationTafist (“Trust Agreement”), which requires
National Express (and the other subject employersport for and pay anthly contributions to
the Trust Fund at specific ratéor each hour of ecopensation paid to itsmployees who are
members of the bargaining unit represented byal815. _Id. The Trust Agreement requires &

follows with respect to employer payroll records:

Section 1. — Employer Records and Audits:

Each Employer shall promptly fush to the Trustees or their
authorized representatives on demang and all records of his past

or present Employees concergi the classification of such
Employees, their names, Social Security numbers, amount of wages
paid and hours worked or paid for, and any other payroll records and
information that the Trustees may require in connection with the

! The Trust Fund operates pursuant to Secti@o3®he Labor Management Relations Act of
1947, as amended, 29 U.S.C. § 186(c)(5), and ERISA, 29 U.S.C. §8&tk@ql
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administration of the Trust Fund, and for no other purpose. ... The
Trustees or their authorizedoresentatives may examine any books
and records of each Employer which the Employer is required to
furnish to the Trustees on demand whenever such examination is
deemed necessary or desirable by the Trustees in the proper
administration of the Trust. . . ..

ECF No. 15 at 29 (Plummer Decl., Exhibit B).

At some point, the Trustees of the Truah8 deemed it necessary and advisable to th
proper administration of the Trust that their authorized representatives examine National
Express’s books and records going back to Ratd, 2013 to evaluate its reported payments,
ECF No. 1 at 3-4. Despite notice to defendanhefTrustees’ desire to conduct this audit, an
demands made to examine the records, defendbet fa make its recordsvailable. 1d. at 4.
Plaintiff's complaint seeks the production of wars documents in connection with the reques
audit as well as attorney’s fees and costs related to accessing the records. Id. at 5.

On May 10, 2019 plaintiff served the summons and complaide@endant National
Express Transit, via its designatagent for service of procesECF No. 5. Defendd has failed
to file an answer or otherse respond. On June 11, 2019, @erk of Court entered default

against defendant. ECF No. 8. On July 12, 20Xnpif filed a motion to compel compliance

with the audit and noticeithe motion for hearing before the Dist Judge assigned to this case.

ECF No. 9. Notice of the motion was served ofedéant’s designated agent. ECF No. 12. (
July 15, 2019, at the direction of the District Judgaintiff refiled the motion to be heard befo
the undersigned. ECF Nos. 13, 14. On 2fly2019, plaintiff filed an amended notice of
hearing, a copy of which was also served dem#gant. ECF Nos. 18, 19. Defendant did not
respond to the motion. Partialfdelt judgment agaist defendant was ordered on September
2019. ECF No. 25.

On January 28, 2020, plaintiff filed a first anmded complaint against Durham School
Services, LP, and National Express LLC, dol 2he two new defendants. ECF No. 35. The
Added Defendants were served. ECF Nos. 40,14t clerk of Clerk of Court entered default
against both Added Defendants. ECF Nos. 43.
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Before instituting this action, plaintiff sougand obtained in the U.®istrict Court for
the Western District of Washingt an order virtually identical tine one sought here. Northweg

Administrators, Inc. v. National Express Ts#rServs. Corp., No. 2:18-cv-00880-RSM, ECF

No. 11. Although that order was served on defahdaits Chicago, Ilhois office, defendant
failed to respond. Id. at ECFON12. At plaintiff's request, #t suit was dismissed without
prejudice on January 28019. 1d. at ECF No. 13.
. MOTION
By this motion, plaitiff seeks an order compellirdgfendants to make the following

documents available to plairft§ authorized representatives:

1. All tax documents listed on the contract and confirmation
letter
a. State Employer Security Reports
b. State Industrial Insurance Reports
c. Quarterly FICA and Federal Income Tax Reports
(941/941A)
d. Annual Federal Unemployment Reports (FUTA 940)
2. Complete employee roster that includes the route-type for
each driver
3. Payroll for all employee®r 10/01/2013 to 6/30/2019
4. Job descriptions for each iteration of the Driver and Mechanic
position (Teamsters, ATUs, None’s, Trainees and any others
that do driving or mechanic work).

ECF No. 48 at 8.

This court has jurisdiction pursuant to SentB01(a) of the Labdvianagement Relation
Act, 1947, 29 U.S.C. 8§ 185(a), and Section 502(&RHSA, 29 U.S.C. § 1132(e). At the hear
on the motion for default judgment against detaridNational Express Transit, counsel agree
with the court that the motiorffectively sought partial defaulagigment and is properly analyz
under Federal Rule of Civil Procedure 55. Thartalready found that ¢hanalysis under Rule
55 favored entry of partial defligjudgment against National Exprebsansit. Plaintiff now asks
the court to find that the samationale and judgment showdgply to the Added Defendants
because they are alter egodNaitional Express Transit.
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[I. DISCUSSION

A. Legal Standard: Corporate Alter Egos

An employer may not avoiddbility under ERISA by simply showing that it has not

signed the applicable collective bargaining agreemeérs. of the Screen Actors Guild-Produc

Pension & Health Plans v. NYCA, Inc., 57238 771, 776 (9th Cir. 2009). A non-signatory

company may be liable if the non-signatory is #fter ego of the signing company, if the two
entities are a single employer,ibthe interests of the nonsigioay and signatory parties are

materially inseparable

d. &ntiff argues that Durham Sabl Services and National Express
should be held liable to the ist Agreement and compelled tangaly with an audit as “alter
egos” of National Express Transit.

Federal courts apply the law thfe forum state to determiménether a corporation is an

alter ego._S.E.C. v. Hickey, 322 F.3d 1123, 1128 (®r. 2003, opinion aended on denial of

reh’g, 335 F.3d 834 (9th Cir. 2003) (quoting Towe Antique Ford Found. v. I.R.S., 999 F.2d

1391 (9th Cir. 1993)). In California, “in order poevail on an alter-ego thgg the plaintiff must
show that “(1) there is such a unity of interdstt the separate persatiak of the corporations
no longer exist; and (2) inequitabiesults will follow if the corpora separateness is respectec

Zoran Corp. v. Chen, 185 Cal. App. 4th 799, 811(2@40dting Tomasellv. Transamerica Ins.

Co., 25 Cal. App. 4th 1269, 1285 (1994)).

Several factors may be relevant in deteingrwhether business etidis are alter egos.
These include whether the company was useshasmdercapitalized “sheltb conduct business
for individuals who dominated and controlled itstoield them from lialbity for their actions.
See Zoran, 185 Cal.App.4th at 811-813. An alger €tatus also may be shown by “the disreg
of legal formalities and the failure to maintamm's length relationships” between the entities
the individuals._ld. Other factors may includding to segregate the funds of the separate
entities, diverting corporate asséor the benefit of individuahareholders, using the same

employees for the different entities, and theklof any independeand separate corporate

management structure. Id. Taere numerous other factors thety be considered. “No single
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factor is determinative, andstead a court must examinethié circumstances to determine
whether to apply thdoctrine.” Id. at 812.

B. Added Defendants’ Alter Ego Status

Several factors in this case weigh in favofinfling the Added Defedants alter egos of
defendant National Express Transit. Theretexasstrong unity of ierest and ownership
between National Express, Durham School Ses/and National Expre3sansit because there
is no separation of the entitigfsinds and a lack of any indendent and separate corporate
management structure. First, Durham SchooliBeswhas always paiddlpension contributions
to Plaintiff on behalf of Nonal Express Transit. Schunier Decl. at | 6, Exh. A (sample
check). Second, Durham School Services hasyalywaid the salaries of employees in the
bargaining unit represented by Teamsters Lot&| &ho are the beneficiaries of the pension
contributions to the Trust. Baumbach Dextlf 7. Thus, based on the representations and
evidence presented by plaintiff, undisputedaby response from the Added Defendants or
National Express Transit, National Express $iahas never paid its employee salaries or
pension contributions through its own assets.ebt Durham School Servicissthe sole source
for National Express Transit’s labor costs for ¢éineployees whose pensioantributions Plaintiff
seeks to audit.

Third, the business address registered with the California Secretary of State for Na
Express Transit (2601 Navistar Drive, Lisldinois 60532) is the same business address
registered with the California SecretarySiate for Durham Scho8ervices. Hammer Decl.
Exhs. F and G. Both National Express Transit and Durham School &eavee entirely owned

and operated by the same compa\ational Express LLC, whiciiso has the same business

address. Selttps://www.nellc.com(showing National Expresgansit and Durham School
Services as two of National Express LLCI®fne-to-school companies.”). Durham School
Services and National Express Transit are \yhmikned by National Express and part of the
same national transpotian organization._Id.

Fourth, Defendants share the same in-adegal counsel and upper management.

Richard Cozza, who responded to Plaintiff's ceelron behalf of National Express Transit, is
6
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Vice President, Assistant General Counsdddra& Employment folNational Express LLC.
Hammer Decl. at T 4-5, Exh. C. d3e facts clearly establish that National Express Transit is an
uncapitalized shell entity operated entirely bytiblaal Express and Durham School Services to
conduct the business of National Esggs and Durham School Services.

The result here will be inequitable ifefact in question, Natal Express Transit's
compliance with the pension contribution audityesated as that of NManal Express Transit
alone. First, National Expressafrsit failed to repond to two separate lawsuits and to two court
orders to comply with the aitd Second, as an empty shellgoration, NationaExpress Transit
apparently does not have any assets through which plaintiff couldcseptorce the Court’s
order against National Expressafsit. Simply, plaintiff haso means to enforce the Trust
Agreement with National Express Transit. fdover, National Express and Durham School

services have similarly ilad to respond to the FAC.

Therefore, it is appropriate and propepterce National Express Transit’s corporate veli
and hold Durham School Services and National &pjointly and severally liable for Nationa
Express Transit’s obligationsider the Trust Agreement.

C. Application of Prior Dé&ault Judgment Analysis

Because the undersigned finds that the Alddefendants are corporate alter egos of
defendant National Express Tréanthe rationale regarding defidjudgment articulated as to

National Express Transit (ECFoN25) applies equally to the Added Defendants and shall beg

\1%4
o

considered incorporated herein. An identicdigonent is therefore resomended as to the Add
Defendants.
V. CONCLUSION
Based on the foregoing, thedersigned RECOMMENDS THAT:
1. Plaintiff's motion for patial default judgment (ECRo. 48) is GRANTED;
2. Within 15 days of the date of entry oktbistrict Court’s order, defendants Durham
School Services and National Express LU@ough their officers, agents, employegs,
and attorneys, be ordered to make abda@ldo plaintiff's Trust Fund’s authorized

representatives tHellowing documents:
7
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a. All tax documents listed on thewtract and confirmation letter:
i. State Employer Security Reports
li. State Industrial Insurance Reports
li. Quarterly FICA and Federihicome Tax Reports (941/941A)
iv. Annual Federal Unemployment Reports (FUTA 940);
b. Complete employee roster that inahdsdthe route-type for each driver;
c. Payroll for all employees fdl0/01/2013 to 6/30/2019; and
d. Job descriptions for each iterationtbé Driver and Mechanic position
(Teamsters, ATUs, None’s, Trainemsd any others that do driving or
mechanic work).
These findings and recommendations are subdtb the United States District Judge
assigned to the case, pursuarnh provisions of 28 U.S.C. 8§ 68(1). Within fourteen days
after being served with these findings aadommendations, any g may file written

objections with the court and ser@eopy on all parties. 1d.; saéso Local Rule 304(b). Such

document should be captioned “Objectitm$/agistrate ddge’s Findings and
Recommendations.” Failure to file objectionghin the specified time may waive the right to

appeal the District Court’s der. Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Mart

v. Ylst, 951 F.2d 1153, 1156-57 (9th Cir. 1991).
DATED: November 23, 2020 _ -
Mﬂi———-— %’}-‘L
ATLLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE
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