Tsoi v. Patenaude|

United States District Court
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|& Felix, A Professional Corporation et al Doc.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
ANDY TSOl, No. C 13-143 Sl
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S
V. MOTION FOR ATTORNEYS’' FEES AND
DENYING SEPARATE BILL OF COSTS
PATENAUDE & FELIX, et al, AS DUPLICATIVE
Defendants. /

Now before the Court is plaintiff's motion for att@yis fees and costs. For the reasons set
below, the motion is GRANTED IN PART and DEED IN PART. The Court also DENIES th

separately-filed bill of costs as duplicative of costs awarded herein. Docket Nos. 43 and 44.

BACKGROUND
In January 2013, plaintiff Andy Tsoi brought these against defendants Patenaude & Felix
Michael Boulanger alleging that they violated hghts under the Fair Debt Collection Practices
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(“FDCPA"), 15 U.S.C. 88 1692-19920, and the Califaraguivalent of the FDCPA, known as the

Robbins-Rosenthal Fair Debt Collection Practiées (“Rosenthal Act”), Cal. Civ. Code 88 178

1788.32. Patenaude & Felix is a professional lawa@tion, and Mr. Boulanger is an attorney wi

that firm. Compl. 11 9-10. The complaint alletfest plaintiff incurred a financial obligation, name
a consumer credit account issued by Discover B&hK] 12. The debt was transferred to defendd
who then filed a debt collection aati against plaintiff in state couRjscover Bank v. Andy Ts@ase

No. 1-12-CV-222379 (Santa Clara Sup. Cld. § 14! The complaint here alleges that the state ¢

1 Mr. Tsoi’s lawyers in the state court action alspresented him in this case. In the state
Mr. Tsoi filed a cross-complaint against Discover Bank alleging violations of the Rosenth:
Discover and Mr. Tsoi settled the state court calee release did not cover the defendants in
federal action.
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action sought to recover a time-barred debt, and that the state court complaint “misrepresg

character, amount and legal status of the ddhit.{ 23-24.

In March 2013, defendants answered the federaptaint and in April, 2013, plaintiff filed &

motion to strike numerous affirmative defenseserted by defendants. The Court held a
management conference in May 2013, after which plaintiff withdrew the motion to strike and defs
filed amended answers that asserted some, but not tilg affirmative defenses at issue in the mo
to strike. Defendants served a Rule 68 offeudfjment the day before the parties were schedulg
a mediation, and plaintiff accepted the offer. ThéeR8 offer provided that plaintiff would recei
$1,001 inclusive of actual and statutory damages, nglasonable attorney’s fees and costs, if
Docket No. 39.

On September 19, 2013, the Court entered judgment. Now before the Court is pld

motion for attorney’s fees and costs pursuant to the FDCPA.

LEGAL STANDARD
The FDCPA directs a court to award attorney’s fees to a prevailing consumer. 15
1692k(a)(3). The Ninth Circuit has held that “BFI@CPA’s statutory language makes an award of
mandatory.” Camacho v. Bridgeport Fin., Inc523 F.3d 973, 978 (9th CR008) (citation omitted)
Courts calculate an award of attorney’s faeder the FDCPA using the lodestar method, where
court multiplies “the number of hours the prevailiparty reasonably expended on the litigation &

reasonable hourly rateld. “Although in most cases, the lodestar figure is presumptively a reasqg
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fee award, the district court may, if circumstanaesrant, adjust the lodestar to account for other

factors which are not subsumed within iE&rland v. Conrad Credit Cotp244 F.3d 1145, 1149 n.
(9th Cir. 2001).

“The party opposing the fee application hasuaden of rebuttal that requires submission
evidence to the district court challenging the accueayreasonableness of the . . . facts assertg
the prevailing party in its submitted affidavit€Camachg523 F.3d at 980 (citinGates v. Deukmejiar]
987 F.2d 1392, 1397-98 (9th Cir.1992)he lodestar amount presumably reflects the novelty

complexity of the issues, the special skill and exgmee of counsel, the qualibf representation, and
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the results obtained from the litigationlittel Corp v. Terabyte Int’l, InG.6 F.3d 614, 622 (9th Cif.

1993). Thus, there is a strong presumption thdothestar amount represents a reasonable fee an
adjustment of that figure is propamly in “rare and exceptional case¥.an Gerwen v. Guar. Mut. Lif

Co, 214 F.3d 1041, 1045 (9th Cir. 2000) (internal citations omitted).

DISCUSSION

d ar

Plaintiff seeks $17,467.46 for time spent litigating this case, including litigating the contest

fee motion. Defendant does not dispute that pfaistthe prevailing party, but contends that “all
the fees and costs expended in this case were onadde as these claims could have been prose
at the same time the identical claims were prasecagainst Patenaude & Felix’s client.” Opp’'n
1:10-12. Defendant also contends that if the Coumtiged to grant any fees, the Court should aw

no more than $1,500 in fees and costs.

l. Rates

The Court first evaluates whether counsel’sijjlrates are reasonable. Mr. Schwinn se€
rate of $450 per hour, and Mr. Roulston seeks af&800 per hour. “[T]he established standard w
determining a reasonable hourly rate is the rategilieg in the community for similar work performe
by attorneys of comparable skill, experience and reputatiGarhachp523 F.3d at 971. “Affidavits
of the plaintiffs’ attorney and other attorneys regarding prevailing fees in the community a
determinations in other cases . . . are satiefy evidence of the prevailing market ratéJhited
Steelworkers of Am. v. Phelps Dodge Co896 F.3d 403, 407 (9th Cir. 1990).

In support of the fee request, plaintiff has siited the declarations of plaintiff's counsel, Fn
Schwinn and Raeon Roulston, as well as declarations from two attorneys who practice in the
consumer law, Ronald Wilcox and Scott Maurer.. dchwinn’s declaration states that he i
shareholder in the law firm Comser Law Center, Inc., and that he is a 1997 graduate of Was
University School of Law. Schwn Decl. 11 1, 4. Mr. Schwinn states that his practice is “lim
exclusively to the representation of consumett) particular emphasis on representing consur

under the [FDCPA], Truthin Lending Act, Telephd@ensumers Protection Act, Uniform Commerg
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Code, common law fraud, misrepresentation and deceit, usury, and other laws enacted ft(
consumers.ld. 5. Mr. Schwinn was honored as “Attorreéyhe Year” in 2013 by Community Leg
Services in East Palo Alto, and was also honored as “Outstanding Volatiteaey” in 2011 and 201
by the Volunteer Legal Services Progranthef San Francisco County Bar Associatideh. § 7. Mr.
Roulston is a 2007 graduate of Santa Clara Univessityol of Law, and he st that his practice “i

limited exclusively to the representation of consumers, with particular emphasis on repre

consumer debtors under the United States Bankrupacke.” Roulston Decl{ 4-5. Mr. Roulstomn

states that he was one of twdofay with Mr. Schwinn) recipients of the 2013 “Attorney of the Ye
award given by Community Legal Services in East Palo Atof 7.

Plaintiff has also submitted the declarations of two consumer law attorneys, Mr. Ronald

and Mr. Scott Maurer, to support the reasonableoietbe requested hourlytes. Mr. Wilcox states

that he is familiar with the hourly rates for consumer protection litigation charged in the San Fr
Bay Area by attorneys with experience, skill, arultation similar to MrSchwinn and Mr. Roulstor
and that “[tjhe market rate in the San FranziBay Area for state and federal litigation of consul
law issues that are similar in difficulty and comgilye to the issues herein is a range extending f
$300 to $600+ per hour, depending on the skill, experience, and reputation of the attorney.”
Decl. 1 13-14. Mr. Maurer states is familiar with attorneys’ tas in the San Francisco Bay Arg
Maurer Decl. 5. Mr. Maurer &1995 graduate of Santa Clara UnsitgrSchool of Law, and he stat
that in April 2013, Judge Overton of the Santa &@ounty Superior Couatwarded Mr. Maurer feg)
at $420 per hour on a contested fee motion in aurnesdebt collection case, and that in 2009 Jy
Emerson of the same court awarded Mr. Maurer fees at $400 per hour in a consumer collect
Id. 19 3-4 (citing cases). Mr. Maurer states Heais familiar with Mr. Schwinn’s work becausater
alia, Mr. Schwinn volunteers at Mr. Maurer’s law atir{the Katharine and George Alexander L
Center), and that based on his waith Mr. Schwinn, he believes Mr. Schwinn’s expertise in consu
law issues is at least comparable to his oW f 5-6.

Plaintiff also cites several recent Northddistrict cases awarding Mr. Schwinn and N

Roulston their requested raté&ee Brown v. Mandarich Law Group, LL®ase No. 13-cv-04703-JS

2014 WL 1340211, at *2 (N.D. Cal. Apr. 2, 201®De Amaral v. Goldsmith & HullCase No. 12-cv}

4

D pr

Al

Y

5

sen

1

ar

Wilc

ANCi

ner
'om
Wil

pa.

11
(2]

dge

on

mer

fr.




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

03580-WHO, 2014 WL 1309954, at *2-3 (N.D. Cal. Apr. 1, 2068e also Rivera v. Portfoli
Recovery Assoc., LL@Olo. C 13-2322 MEJ, 2013 WL 5311525, at * 3-4 (N.D. Cal. Sept. 23, 2
(approving $450 per hour for Mr. Schwinn and $300 per fos@ttorney with same years of experiet
as Mr. Roulston). The Court finthsat plaintiff has established thugh these declarations and cases
the rates sought are reasonable and in line with thajing rates in the Northern District for simil
work performed by attorneys of comparable skill, experience and reputation.

Defendant contends that the rates soughtoardigh because this case was a “garden vatr
non-complex case.” Opp’n at 11:10. As suppadefendant cites a 2005 decision from the North
District awarding a rate of $250 pleour in a consumer debt collection case, as well as several

from the Eastern DistrictSee Johnson v. Credit Intern., Inslo. C-03-100 SC, 2005 WL 24018¢

(N.D. Cal. July 28, 2005)see also Riker v. DistilleryNo. 2:08-cv-00450-MCE-JFM, 2009 WL

4269466 (E.D. Cal. 2009) (awarding $250/hour in an Ada&e because “[c]ourts within the East
District have repeatedly capped the award ofasonable fee for an experienced ADA attorne|
$250.00 per hour.”). The Court does fiotl the Eastern District caspsobative of the prevailing rate
in the Northern District. See Blum v. Stenso#65 U.S.886, 895 (1984)e@sonable hourly rate
calculated “according to the prevailing market ratébérrelevant community.”). The Courtis also |
persuaded byohnson As an initial matterJohnsorwas issued in 2005, and thus even if the Court

inclined to follow that case, the rates would neetldadjusted upward to take into account the
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years which have elapsed since that time. Furthdghnsonalthough the court acknowledged that

the Northern District was the relevant market, ihertdeclined to rely on a 2004 Northern District ¢

nSe

awarding rates of $435 and $400 per hour, and instéiad on cases from New York, Indiana and Ohio

to arrive at the awarded rate of $250 per hé@&ee Johnsqr2005 WL 2401890, at *4.
Accordingly, the Court finds that the requestatgs of $450 per hour for Mr. Schwinn and $3

per hour for Mr. Roulston are reasonable and withénprevailing rates in the Northern District.

Il. Reasonableness of hours
The second step of the lodestar analysislves determining the number of hours reason

spent litigating this case. The party seeking teesrs the initial burden of establishing the hg
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expended litigating the case and must provideildetime records documenting the tasks complg

and the amount of time spemiensley v. Eckerharg61 U.S. 424, 434 (1983)elch v. Met. Life Ing.

Co,, 480 F.3d 942, 945-46 (9th Cir. 2007). “Where the documentation of hours is inadequ
district court may reduce the award accordinght€nsley 461 U.S. at 433. Theddrict court may alsg
exclude any hours that are excessiedundant, or otherwise unnecessddy.at 434. After the part

seeking fees has come forward with its evaesupporting the time billed, “[tlhe party opposing
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fee application has a burden of rebuttal that requires submission of evidence to the district c

challenging the accuracy and reasonableness of the ttwanged or the facts asserted by the prevajling

party in its submitted affidavits.Gates 987 F.2d at 1397-98.

Plaintiff's counsel have submitted a copy ddithiime records describing how counsel expen
their time in this caseSee generallgchwinn Decl. Ex. A; Supp. Roulston Decl. § 3 (describing v
performed after filing fee motion). The Court firtisit this documentation is sufficiently detailed
enable the Court to assess the reasonableness of the time spent.

Defendant contends that all of the hours spethis case are unreasonable because pla
could have litigated these claims in the state ayods-complaint. However, the state court settlery
only resolved plaintiff's claims against Discover Bank, and indeed, the release expressly e
defendants Patenaude & Felix and Michael Boulandg®scket No. 48, Ex. D. As plaintiff note
defendants “could have done whatever it took t@ioba release in the Discover Bank settlemen
simply served a Rule 68 offer early on in thisecasReply at 6:15-16. While plaintiff could ha
brought his claims against defendants in the staté case, plaintiff was naequired to do so, and th
Court will not reduce plaintiff's hours on this basi¥. Perez v. Gordon & Wong Law Group, B Ko.
11-CV-03323-LHK, 2012 WL 1029425, at *3-5 (N.D.IClslar. 26, 2012) (in FDCPA case, denyi
the defendants’ motion for summary judgment and hglthat plaintiff's claimsagainst law firm werg
not barred by claim preclusion wheraipttiff had settled state claims against law firm’s client and s
settlement expressly did not cover claims against the law firm).

Defendants also argue that the fee motion shimeildenied outright because plaintiff's coun
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did not meet and confer with defendants prior to fitthgmotion. Itis the Court’s view that it is always

the better practice to meet and confer before engaging in potentially unnecessary motion
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However, in light of defendants’ numerous challenges to the fee motion, including the argum
all fees should be denied due to the state courttiigathe Court finds that it is unlikely that meeti
and conferring would have obviated the need feeamotion. The Court will not deny the fee mot
on this basis.

Defendants also challenge as excessive the amount of time spent on a number of spec

Defendants argue that the time spent on the conipl&i hours by Mr. Schwinn —is excessive in i

of the similar state court cross-complaint, andva#i as similar FDCPA complaints drafted by Mir.

Schwinn and filed in this Court. Defendants also challenge as unnecessary or excessive the f
3 hours spent drafting the motion to strike affirmative defenses; 2 hours to prepare initial disc
3 hours to draft discovery requests; .6 hourstspepre-mediation telephone communications; 2 h

spent drafting a mediation statement; and 2.5 hours spent drafting the fee motion.
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Plaintiff responds to each of these criticisms, arguing that the time spent was necess$ary

reasonable. For the most part, the Court agreegplaitttiff and finds that @intiff has shown that th

D

time expended was reasonable. However, the Coudsgrith defendant that in light of the state cqurt

cross-complaint arising out of the same facts, aadett that Mr. Schwinn is an experienced attor

hey

who has filed many similar FDCPA complaints ifst@ourt, the time spent on the complaint shquld

be reduced to 2 hour§eeBrown 2014 WL 1340211, at *4 (2.2 hours for drafting the complaint

Was

reasonable). The Court also finds that the time spent drafting the motion to strike affirmative defer

should be reduced because plaintiff's counsel didmextt and confewith defense counsel prior {0

filing the motion, and based upon the record befar&thurt, it appears that the motion may have heen

unnecessary. However, because defendants filed amended answers — suggesting that the motic

strike was not without merit — the Court finds a rdtucto 1 hour, as opposed to eliminating all of

the

time spent, is reasonable. In addition, Mr. Rtan pre-billed 1 hour for preparing for and attending

2 Defense counsel Tara Natarajan filed a detitaratating that after the motion to strike was

filed, she contacted plaintiff'sotinsel and indicated defendants’ willingness to file amended an
addressing the issues raised in the motion. Natarajan Decl. J 2. Ms. Natarajan also state

attended the May 2, 2013 case management conferenich, was held after plaintiff filed the motidn

to strike. Ms. Natarajan states, guaintiff's counsel does not dispute, that at that conference the
commented that a meet and confer could have addiaefiling of the motiorto strike, and the Cou
directed plaintiff's counsel to withdraw the mmtiand ordered defendants to file amended ans
Id. 1 3.
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the hearing on plaintiff's fee motion. However, because the Court vacated the hearing on the
before the hearing date, the Court deducts that hour from the fee award.
Based on the analysis above, the Court GRANTS plaintiff’s motion for fees as follows:
Mr. Schwinn claims 32.5 hours at $450 per hootaling $14,625. This amount is reduced
1.1 hours for drafting the complaint, and 2 hours faftdrg the motion to strike, bringing the revis
total to $13,230 (39.4 hours x $450). Mr. Roulston claims 7.9 hours at $300 per hour, totaling
This amount is reduced by 1 hour for the time lpiled for preparing for and attending the heari

bringing the revised total to $2,070 (6.9 hours x $300). The total fee award is $15,300.

lll.  Costs
Plaintiff also seeks an award of costs mamount of $472.46 as follows: (1) $350 in filing fe
(2) $106 in photocopying fees; and (3) $16.46 in postage expenses. Schwinn Decl. § 15. D¢

do not dispute that plaintiff entitled to costs for filing, photocopyy, and postage expenses under

FDCPA. Therefore, the Court GRANTS plaintiff's motion with regard to these c®stsScott \.

Federal Bond and Collection Service, Indo. 10-CV-02825-LHK, 2011 WL 3652531, at * 4 (N.

Cal. Aug. 19, 2011) (awarding photocopying expensigsy fees, postage, and process server feg
FDCPA case).

CONCLUSION

Based on the analysis above, the Court GRANTBART plaintiff’s motion for attorney’s feeg

in the amount of $15,300, and costs in the amount of $472.46.

IT 1S SO ORDERED.

Dated: April 15, 2014

SUSAN ILLSTON
United States District Judge

e IMC

by
d
$2 .

[9%]

es;
fenc

the

D.

S N

[72)




