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5 UNITED STATES DISTRICT COURT
6 NORTHERN DISTRICT OF CALIFORNIA
7
8 MAURICIO REYES HERNANDEZ, AR7908, Case N0.17-cv-06769-CRB(PR)
9 Petitioner, ORDER DENYING PETITION
FOR A WRIT OF HABEAS
10 V. CORPUS AND DENYING
CERTIFICATE OF
11 || ROSEMARY NDOH, Warden, APPEALABILITY
*g -g 12 Respondent.
8 % 13 Petitioner, a state prisoner imcarated at Avenal Stateigun, seeks a writ of habeas
% uoa 14 || corpus under 28 U.S.C. § 2254 invalidatingiencral judgment from Santa Clara County
2 g 15 || Superior Court on the ground that the trial camgiroperly excluded impeachment evidence that
g,c% E 16 || the complaining witness/victim had stolen amdawfully used his@n’s social security
E g 17 || information. For the reasons that @ll, the petition willbe denied.
= ‘;3 18 BACKGROUND
19 || A. Statement of the Case
20 On October 28, 2013, the superior court sergdrpetitioner to 31 years in state prison
21 || after a jury convicted hirof four counts of forcible rape diis girlfriend, one count of inflicting
22 || corporal injury on a cohabitant and one count okingacriminal threats. The jury also found tha
23 || petitioner personally inflicted great bodily injury on his girlfriend when he committed one of the
24 || rapes and when he inflicted corporal injury on her.
25 On April 25, 2016, the California Court of Apal affirmed the judgment of the superior
26 || court and, on July 13, 2016, the California Supreme Court denied review. Petitioner also souight
27 || habeas relief from the state courts until the California Supreme Court denied his final habeag
28 || petition on November 21, 2017. He then filed thstant action for federal habeas relief.
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On February 13, 2018, the court found thattéhe claims in the petition — (1) ineffective
assistance of trial counsel for failing to invgate material withesses and evidence, and (2)

improper exclusion of impeachment evidena@gppeared cognizable under § 2254 and ordered

respondent to show cause why a writ of habegsusoshould not be granted. Respondent instead

moved to dismiss the petition for failure to eubistate judicial remedies as to claim (1).

On July 30, 2018, the court granted respondent’s motion to dismiss because petitione
properly exhausted claim (2) and, under the law efcilcuit, gave petitiorehe option of either
withdrawing his unexhausted claim and proceedinlg on his exhausted claim, or of dismissing
the entire mixed petition and returning to fedleurt with a new pefibn once all claims are
exhausted. Petitioner electeddlete the unexhausted claim.

On September 7, 2018, the court ordered respondent to show cause why a writ of hal
corpus should not be granted on petitioner’s exhausted claim of improper exclusion of
impeachment evidence. Respondent filed an answtbe order to show cause, but petitioner dic
not file a traverse.

B. Statement of the Facts

The California Court of Appeal summzed the facts of the case as follows:

Prosecution Case

Blanca Doe, the victim in thisase, startedating defendant
in the summer of 2010. They were both divorced and had children
from prior marriages. In November or December 2010, defendant
moved into Blanca’s four-bedroomapment. Defendant paid rent
and had his own bedroom. Blarmad her seven-year-old daughter
shared a bedroom; Blanca’s 14-year-old son had his own room.
Another couple and theibaby rented the fourth bedroom from
Blanca. Defendant worked as a truck driver and typically spent two
or three nights a week in Blarisaapartment. Blanca, who was
undocumented, worked at a gas station convenience store.

At trial, Blanca describedfive incidents of violence
involving defendant. Two occurreldefore defendant moved into
her apartment; three occurred aftemhaved in. In four of the five
incidents, defendant raped Blancafter the fifth incident, Blanca
called the police.

First Violent Incident

After defendant became Blanca’'s boyfriend, they had
consensual sex on a regular bassrly in their relationship, Blanca
got pregnant, then had a miscarriagdter that, Blanca insisted that
defendant wear a condom whereyhhad sex because she did not
want another child. Defendawid not like wearing a condom.
Blanca testified that defendant wadtto have a child with her and
was unhappy that she did not want another child.
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Before defendant moved in, Blanca had discovered that
defendant had taken nude photos of her without her consent. They
argued about the photos after Blansaw them on defendant’s cell
phone. Blanca asked defendant to leave and threw the phone at him;
the phone landed on the floor ansbke. Defendant got upset and
grabbed Blanca by the neck. Blanca’'s son walked in and defendant
let her go. (The prosecution did not file any criminal charges arising
out of this incident.)

First Three Sexual Assaults

A few days after defendagrabbed Blanca by the neck, he
had knee surgery. Blanca let him stay in her son’s room while he
recuperated. One day, defendant accused Blanca of cheating on
him. He said he wanted to hasex, but she said, “no.” He pushed
her onto the bed, tore helothes off, and penetted her vagina with
his penis. Blanca testified that even with his knee “bandaged,”
defendant was stronger than she was.

Blanca thought about calling the police after defendant
sexually assaulted her, but she decided not to because she feared she
might lose her children. Blanca sva victim of domestic violence
by her ex-husband, who grabbed her by the neck and choked her in
front of their daughter in 2008. Asesult of that incident, Blanca’s
ex-husband was convicted gdaisal battery @242, 243, subd. (e))
in January 2009. Protective sem®$ got involved and a social
worker told Blanca that if she alal not provide a safe environment
for her children, the children would be taken away from her. The
social worker made weekly visite Blanca’s home for six to eight
months.

Blanca had to get up early go to work and defendant often
got home late. After defendant moved in, Blanca cooked for him,
but because of the differencestheir schedules, they usually did
not eat together. They also did not sleep together.

One night in December 2010teaf Blanca and her children
had gone to bed, Defendant came to her room and asked if they
could talk. She went to his rooand they “argued over the . ..
same old thing.” He wanted to have dinner with her and wanted her
to share his bed; she did not wainbse things. Defendant became
angry. She tried to leave, bdéfendant pushed her on the bed and
said she was going to sleep witimh She said, “no,” told him she
did not want to have sex, and ttieo leave again. He threw her on
the bed and said, “liké& or not you're gonnaleep with me.” He
tore her clothes ofand put his penis ither mouth, knowing she
“didn’t like that.” He also putis penis in her \@na. At some
point, he slapped her.

On another occasion, defendant came home during the day
and complained that Blanca had done his laundry. He called her
to his room and she agreed to wash clothes. He closed the door,
said he wanted to be with hgnished her onto the bed, and forced
her to have sex. She tdiim she did not want tbave sex with him.
Defendant penetrated herginaa with his penis.

During one of the first thee rape incidents, defendant
grabbed Blanca by the neck or heirtsh Blanca testified that on
each of those occasions, defendant forced her to have sex and did
not wear a condom. When theydheonsensual sex, she insisted he
wear a condom. After each incident, defendant apologized to
Blanca, asked her forgiveness, and promised to change. She
believed him when he said he would change.
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Fourth Sexual Assault on February 25, 2011

The final rape incident ocoed on February 25, 2011. By
that time, Blanca had told defendant she wanted to end their
relationship and had asked him to leave her apartment. That
evening, Blanca went to the locetcreation center to exercise.
Since she had to get up at 3:00 a.m. to go to work, she arranged for
her children to spend ¢hnight with a girlfriend. She also made
arrangements for defendant talpiup her son from the recreation
center at 10:00 p.m. and to take ken to her friend’s house. When
Blanca left the recreation centdrer daughter was already at her
friend’s house.

Blanca got home around 9:00 p.and took a shower. She
had locked the bathroom door, but while she was showering,
defendant unlocked the door with knife and went into the
bathroom. Blanca asked him teave and they started arguing.
Defendant did not like it when Blaa went to the recreation center.

He yelled at Blanca and accused her of cheating on him. Blanca
told him to get out and “let [heghower in peace.” She said they
could talk after she finished her shower. Defendant left the
bathroom. Blanca lingered the shower to avoid him.

After her shower, Blanca wemito her bedroom to change.
She locked the door behind her. Defendant unlocked the door and
came in. Defendant told her he did not want to move out of the
apartment and they started arguing. He said she probably wanted
him to move out because she was seeing someone else. Although
she was not seeing anyone else, Blanca angrily said she was seeing
someone and told defendant to leave. Defendant grabbed her by the
neck with one hand; he squeezed *“very hard” and “put” her on the
bed. They struggled. Blanca was able to loosen his grip and kicked
him. Defendant grabbed her by the feet, pulled her across the bed,
and then grabbed her by the throat again. Defendant called Blanca a
“whore.” He said he was leaving her and would kill her before he
left. He said he wanted her to Ww&h him. She asked him to leave
her alone and “to break up in peace.”

Defendant blocked the door aftfiey continued to struggle
inside Blanca’'s bedroom. He grabbed her by the neck again. They
were on the bed and he put his body weight on top of her. She was
able to loosen his grip a seconddimHe tried to grab the hand she
was using to defend herself anc gtratched him. He punched her
on the side of her face, near her mouth. He grabbed her by the
throat a third time, “very, vergtrong[ly].” Blanca thought she was
losing consciousness and was afraid she was going to die. She was
having trouble breathing and satarkness. Defendant kept one
hand on her throat. Meanwhile, hazipped his pants and put his
penis in her vagina. He kept chogiher as he penetrated her.

Defendant stopped raping Blanca when the telephone rang,
but he did not let Blanca answer the phone or let her go. Blanca
assumed it was her son callingioments later, her son called
defendant on his cell phone. Deflant answered his cell phone and
let Blanca go. After he spoke to Blanca's son, Defendant
apologized to Blanca, asked her forgiveness, and promised to
change. He then left fmck up Blanca’s son.

911 Call and Palice I nvestigation

Blanca called 911 right aftetefendant left. She reported
that her boyfriend had grabbed logrthe neck and choked her, and
she asked the dispatcher to seraphblice to her home. She did not
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report that she had been raped.

The jury heard the 911 reching. Since Blanca spoke
Spanish, the dispatcher had to gdtranslator on the line. The 911
call is somewhat chaotic. While Blanca was on the phone with the
911 dispatcher, defendant returneckty, stating that he could not
find her son. Blanca sent him back to the recreation center.

Police Officer Ray Ramos arrigidive minutes after Blanca
called 911. Officer Ramos speaks Spanish and was able to
communicate directly with Blanca Officer Ramos wore a body
camera and recorded what Blanca told him about the assault. The
jury heard the recording and readEmglish-language translation of
what was said.

When Officer Ramos arrived, &ica was in her living room.
She was crying, nervous, and looked scared. Officer Ramos
observed visible injuries on Blanca: (1) she had red marks on her
face and neck, (2) her face, ne@nd throat were swollen; and
(3) she had a cut on the inside of her lip. Her voice was raspy and
she was coughing. Blanca complairedpain in her neck and on
the left side of her face, and statbdt her throat was very dry. At
one point, Blanca went into the bathroom and vomited.

Officer Ramos asked Blanca several times whether
defendant lived with her. Blanca said, multiple times, that he did
not live with her. Instead, Blan¢ald Officer Ramos: (1) they had
been dating for five or six months, but they did not live together;
(2) they do not live together; (8he did not know where defendant
lived, but sometimes he stays witler; (4) defendant wanted them
to live together but she was notdy to live with him; (5) she did
not know where he lived, he was tieg a room “here,” but he left;
and (6) she was letting him leave “his stuff’ in her apartment.
Blanca stated that she could novéanore people in her apartment
because the manager is strict abti@ number of people that live
there.

Later in the interview, Blanca told Officer Ramos she had
lied to him and admitted that defendant lived with her. Blanca told
the officer that her building manager had told her that if she rents a
room to someone who causes trouliéh the police she would be
in danger of losing her apartment.

Blanca told Officer Ramos defendant had been violent
before and this was the fourth time he had forced her to have sex
with him. Her testimony at triabas consistent with what she had
told Officer Ramos on the gint of the incident.

Officer Ramos arranged for Blanca to be examined by
paramedics at the scene. After the paramedics cleared Blanca for
transport, Officer Ramos took Blanca to the hospital, where a SART
(Sexual Assault Response Team) nurse examined Blanca.

SART Examination and Further Investigation

SART Nurse Sandra Amaral testified at trial. She described
Blanca as tearful, somber, andtlvdrawn during the SART exam.
Nurse Amaral noted that Blanca’s lips were swollen and that she had
an abrasion on the inside of hgy,lwhich was consistent with her
history of being hit in the faceBlanca had circular-shaped bruises
and redness in three areas on hewvadhand smaller crescent-shaped
abrasions on her neck that appsl to have been caused by
fingernails grabbing her throaBlanca had an impression of a hand
on her face, scratches on her rightulder, and an abrasion on her
left chest wall. Blanca also thanjuries (redness and abrasions) to
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her vagina that were consistentttwpenetration. Here injuries in
that area were of the type commpsken in rape cases. On cross-
examination, Nurse Amaral statedat Blanca’s vaginal injuries
could have occurred with sexuahtercourse that is not rape.
Defendant’'s semen was present on a vaginal swab Nurse Amaral
obtained from Blanca.

Defendant was examined bySART nurse at 12:45 a.m. on
February 26, 2011. He had a faxentimeter long,scratch-like
bruise on his left chest. The sar swabbed defendant’s penis.
Blanca’s DNA and defendant’s semen were on the swab.

Detective Luis Espejo spokettv Blanca at the hospital. He
took follow-up photos of Blanca’s injws three days later. At that
time, he saw bruising on her anklesle also saw injuries to her
neck and swelling on her left cheek.

In March 2011, Blancaeceived a lettethat was signed by
Luis Villalobos. Blanca did noknow Villalobos. The letter
mentioned Blanca’s relationship ittv defendant, urged her to
forgive defendant, and contained personal information regarding her
sister’'s medical condition. The lettsaid defendant would help pay
for her sister's cancer treatmt if Blanca dropped the charges
against him. The letter advisedaBta that she could not be forced
to testify and urged her to refusetéstify against defendant. Blanca
gave the letter to Detective g0, who recognized the return
address as the county jail. Hevasstigated and determined that
Villalobos was housed in the same jail pod as defendant.

Defense Case

In his defense, defendant argued that he had consensual sex
with Blanca and that Blanca fabriedtthe rape allegations to obtain
legal resident status thrgh the U-Visa program.

Defendant presented expéestimony from Richard Hobbs,
an immigration attorney, regang the U-Visa program. The U-
Visa is a four-year, non-immignt visa for undocumented persons
who meet four requirements. The person must: (1) be a victim of a
gualifying crime; (2) prove that he she assisted in the prosecution
or investigation of the crime; (3how that his oher assistance is
likely to be helpful in the prosecution or investigation of the crime;
and (4) suffer substantial menta physical harm. The qualifying
offenses are generally serious wolent crimes. They include
domestic violence and rape, but sonhple battery. The purpose of
the U-Visa program is to encourage undocumented crime victims to
come forward, so crimes will not go unaccounted for.

The benefits of the program ¢oime victims are substantial.
The moment an application is mailleéhe applicant becomes eligible
for federal benefits, including CalWorks, food stamps, and Medi-
Cal. Upon approval of a four-year work permit, the person becomes
a resident, can apply for a drilerlicense and social security
number, and is legally authorized to work for over 26,000
companies that use the e-verifys®m. After three years, the U-
Visa applicant may apply for aegn card and ben the path to
citizenship. The person’s minor children can also apply for
derivative U-Visa status.

U-Visa applicants demonstragégibility for the program by
obtaining a certification from a Wa enforcement agency or the
district attorney. The certdation satisfies the first three
requirements for the program. The United States Citizenship and

6




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Immigrations Services adjudicatdse fourth requirement (whether
the applicant has suffered substain mental or physical harm).
Prosecution and conviction of the offender are not necessary to
obtain a U-Visa. Applicants do ndave to return to their home
countries and do not risk deportati while their applications are
pending.

Blanca first became aware of the U-Visa program in late
2008, after her ex-husband was charged with spousal battery. A
social worker told her she was eligible to apply since she was the
victim of domestic violence. Thsocial worker referred Blanca to
Catholic Charities, where she met with an immigration attorney.
Blanca did not pursue the U-Visgmication at that time because
she could not afford the $2,500 legal fee. When asked on cross-
examination whether the attorney had told her the injuries inflicted
by her ex-husband were not €215 enough to “guarantee” the U-
Visa, Blanca initially answered “yes.” Moments later, she testified
that the attorney had said her case was “serious” and she had a
“great possibility” of obtaining the U-Visa.

After her SART examination in February 2011, a victim
witness advocate from Communitgolutions contacted Blanca.
Two months later, Blanca stad receiving counseling at
Community Solutions. Blanca’s cowler suggested she apply for a
U-Visa based on the sexual adtsaun this case. Community
Solutions had a U-Visa programitiv a lower cost ($300) than
Catholic Charities.

Blanca attended two workeps about the U-Visa at
Community Solutions. In early 2013, she submitted a U-Visa
application. Detective Espejo prepared a U-Visa certification for
Blanca at the request of Commun8yplutions. In his certification,
Detective Espejo reported thBlanca was a victim of domestic
violence, but did not stateahshe had been raped.

Blanca’s ex-husbandtestified on behalf of defendant. In
March 2012, he told a defense istigator that Blanca had asked
him for money to retain an attornéy “fix” her immigration status.

At trial, however, he denied making that statement. He testified that
Blanca had asked him to help her financially, but the money was for
their children. He testified thabe did not pay child support.
Although he did not give Blanca ymoney, he would occasionally
buy things for their children. Hesa told the investigator Blanca
was honest.

People v. Hernandez, No. H040444, slip o2-at (Cal. Ct. App. Apr. 25, 2016) (footnotes

omitted) (Answer Ex. F).

DISCUSSION

Standard of Review

This court may entertain a pidn for a writ of habeas corptim behalf of a person in
custody pursuant to the judgment of a Statgrtconly on the ground thae is in custody in
violation of the Constitution daws or treaties of the Unitestates.” 28 L5.C. § 2254(a).

The writ may not be granted with respect hy alaim that was adjudicated on the merits i

state court unless the state caudtjudication of the claim: “(Xesulted in a decision that was
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contrary to, or involved an ueasonable application of, cleadgtablished Federal law, as
determined by the Supreme Court of the United Statg) resulted in decision that was based
on an unreasonable determinatiorit@ facts in light of the evidee presented in the State court
proceeding.”_ld. 8 2254(d).

“Under the ‘contrary to’ clause, a federal habeasrt may grant the writ if the state court
arrives at a conclusion oppositethat reached by [the Suprem€purt on a question of law or if
the state court decides a case differen@yntfihe] Court has on a set of materially
indistinguishable facts.” Williams v. Tayl, 529 U.S. 362, 412-13 (2000). “Under the

‘reasonable application clause,” a federaldsghcourt may grant the writ if the state court

identifies the correct govemg legal principle from [the] Got's decisions but unreasonably
applies that principle to the faatéthe prisoner’s cas” Id. at 413.

“[A] federal habeas court may not issue th& simply because the court concludes in its
independent judgment that the redat state-court decision applielarly established federal law
erroneously or incorrectly. Ragh that application must alé@ unreasonable.” Id. at 411. A
federal habeas court making the “unreasonablécapipn” inquiry should ask whether the state
court’s application of clearly &blished federal law was “objectiy unreasonable.”_Id. at 409.

The only definitive source aflearly established federaWaunder 28 U.S.C. § 2254(d) is
in the holdings (as opposed to the dicta) ofShpreme Court as of thiene of the state court
decision. _ld. at 412; Clark v. Murphy, 331 FBab2, 1069 (9th Cir. 2003). While circuit law
may be “persuasive authority”rfpurposes of determining whetheestate court decision is an

unreasonable application of Supreme Court gtece only the Supreme Court’s holdings are

binding on the state courts and only thosealimgjs need be “reasdoig” applied. _Id.

B. Claim & Analysis

Petitioner claims that the trial court violated his federal constitutional rights when it
excluded impeachment evidence that Blanca hadrsand unlawfully used his son’s social
security information. Accordintp petitioner, Blanca’s alleged theft showed that she was not
credible and that her motive in falsely asioilg him of rape was to obtain a U-Visa.

The California Court of Appeal summarizee tlacts pertaining to éntrial court’s ruling

excluding the proffered impeachment evidence as follows:

Both parties filed written motions in limine. Defendant
argued in limine that he was “entitled to attack [Blanca’s] credibility
with all relevant impaching evidence,” including Blanca’s efforts to
obtain “legal immigration statushrough a U-Visa.” Defendant
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asserted that Blanca had a motive to falsely accuse him of rape to
obtain a U-Visa.

The prosecution expected defendant to attempt to impeach
Blanca with (1) evidence regarding her U-Visa application; and
(2) evidence that she “used falseiab security information to gain
employment.” The prosecutor thesed made a motion in limine to
exclude both types of evidence. The motion stated that Blanca had
“been living in the United Statess an undocumented worker for at
least a decade,” had no criminaicord, “had a history of gainful
employment,” and supported her children. The prosecution argued
that “being an illegal immigrant ofterequires people to engage in
some type of subterfuge” to makediving. Theprosecution cited a
number of California civil cases drcases from other jurisdictions
that have held that evidence of a witness’s immignasitatus is not
relevant to impugn credibility. Ehprosecution also argued that
such evidence is highbrejudicial.

At the hearing on the motions, defendant asked the court to
admit evidence that Blanca had stolen and used defendant’s son’s
social security card.

Ruling on these motions, the court agreed that defendant
could inquire about Blanca’s effott obtain a U-Visa and present
expert testimony about the U-Visa process. But the court
concluded, “. . . | don't think geific other instances where she has
engaged in behavior ... to stay in the country, submitting false
documents here or doing other sortglongs here that are related to
immigration will be helpful to the jury. [f] The larger issue about
whether or not she’s fabricated eraggerated to get a U[-]Visa,
which is only valuable if yodo not have illegal statusi§], are fair
issues for the defense to explobeit not sharp shooting her about
whether or not she submitted a false social security card at particular
dates or times.”

In response, defense counsguad that the theft and use of
the social security informatiowas different from submitting false
documents to obtain work becaubkere was an “actual theft” and a
“known victim.” The court respnded: “l don’t know that I'm
prepared to say that every di@ status person that has used
documents not their own to maintain employment to support their
family is a person of questionable rabturpitude. . .1 don’t think
the defendant will be deprived of his most important issue here as to
whether or not she’s exaggerating fabricating in order to ...
remain in the country. [{]] | don’tithk the fact that . . . she also did
some other things is helpful. It's all about her wanting to stay in the
country, which is a good issue amy provide a defense argument
about exaggeration or fabrication.... And accordingly, my
guidance to you at this point is the U[-]Visa is important but not
facts taken about those [other] efforts . . . .”

Defense counsel argued that Blanca’'s alleged theft of the
social security card is “a crime that goes to moral turpitude and to
credibility and to her motives and benefits by lying and engaging in
theft.” The court repeated its conclusion that the U-Visa is an
“important issue and the defenseaitowed to inquire [as] to that,
but not as to the dozen$things that might dterwise be illegal that
every undocumented person does oty remain in the country
until they can attain legal status.”

People v. Hernandez, slip op. at 11-13.
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The California Court of Appeaoncluded that the trial cauttid not abuse its discretion by
excluding the proffered impeachment evidence andaigtioner was not prejudiced by the trial
court’s ruling because “it is not reasonably probable that a result more favorable to defendan
would have been reached if the jury had helaedadditional evidence abadihie alleged theft of
the social security information.” Id. at 1@iting People v. Watson, 46 Cal. 2d 818, 836 (1956)).

The court of appeal also specifigaejected petitioner’s claim thahe exclusion of the evidence
“violated his federal constitutional rights to confront prosecution witnesses and present a con
defense.” Id. at 17.

It is well established that the Confrontation Clause guarantees an opportunity for effeq
cross-examination, not cross examination thaftfesctive in whatever way, and to whatever

extent, the defense might wisBelaware v. Fensterer, 474 U.S. 15, 20 (1985). Trial judges ref

wide latitude to impose reasonable limits onssrexaminations based oancerns about, among

other things, “harassment, prejoej confusion, of the issues, théness’ safety, or interrogation

that is repetitive or only marginally relevanDélaware v. Van Arsdall, 475 U.S. 673, 679 (1986).

A defendant consequently establishes a vimtatif the Confrontatio@lause only if “[a]
reasonable jury might have received a significadtferent impression of [a witness’] credibility
had [he] been permitted to pursue his propdisedof cross-examination.” 1d. at 680.

It is similarly well established that a violati of the federal constitutional right to present
complete defense does not occur any time thewaat and material evidence is excluded, but
rather only when its exclusion ‘iarbitrary or disproportionate tihe purposes [the exclusionary

rule applied is] designed to serve.” Holme$wuth Carolina, 547 U.819, 324 (2006) (internal

citation and quotation marks omitted). Segq,,eNevada v. Jackson, 569 U.S. 505, 511 (2013) (

Supreme Court decision clearhtasishes that exclusion of extrinsic evidence of specific
instances of a witness’ conduotimpeach the witness’ crediby because the evidence may
confuse the jury, unfairly embarrass the vigtsarprise the prosecution or unduly prolong the
trial, violates the Constitution).

A violation of the federalanstitutional rights to confrongrosecution witnesses or to

present a complete defense merits federal haleéatonly if the error had a “substantial and
10
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injurious effect or influence in determiningetfury’s verdict.” Brecht v. Abrahamson, 507 U.S.

619, 637 (1993). See Holley v. Yarborough, 568 F.3d 1091, 1100 (9th Cir. 2009) (applying

Brecht to claims of violation of Confrontah Clause); Lunbery v. Hornbeam, 605 F.3d 754, 762

(9th Cir. 2010) (applying Brecht to claimsablation of right to present a defense).

Petitioner’s claim that that the trial cowrolated his federalanstitutional rights to
confront prosecution witnessesdto present a complete defenghen it excluded impeachment
evidence that Blanca had stolen and unlawfulldusis son’s social security information is
without merit because it cannot be said thmt @onstitutional error from the exclusion of said
evidence had a “substantial and injurious effechfbuence in determining the jury’s verdict.”
Brecht, 507 U.S. at 637.

The California Court of Appegdroperly observed that “thewas ample evidence relating

to Blanca’s credibility.” Peogl v. Hernandez, slip op. at 16.

When cross-examining Blanca, defense counsel presented evidence
that Blanca lied to Officer Ramaat least four times when asked
whether defendant lived with her. Defense counsel reinforced this
point in the cross-examination Gffficer Ramos, and the jury had a
transcript of Officer Ramos’s interview of Blanca. The jury heard
evidence that Blanca was not forthright with her landlord about the
number of people who lived in hapartment. Defendant’s evidence
included a copy of Blanca’'s leasghich prohibited subleasing. It
also included Blanca’s admission oross-examination that she had
not added others who lived with her to the lease, even though she
collected rent from them. Thery knew Blanca was undocumented
and worked here illegally.

Id. at 16-17. The court of appeal also propelgerved that petitioner “was allowed to present

evidence that Blanca had motive to lie aboetrdpes to obtain a U-Visa.” Id. at 17.

Blanca admitted she knew about the U-Visa program and its benefits
in early 2009, one year beforeesimet defendant. When Blanca
called 911, she reported that shel eeen choked, but did not say
she had been raped. In addition, Blanca had been warned by a social
worker that she might lose her chigd if she did not provide a safe
environment for them. Knowing this, Blanca permitted defendant to
move into her apartment after geabbed her neck and had already
raped her once. And on Febry&5, 2011, she allowed defendant,
who had just choked her violently and raped her, to pick up her son.
These facts reflect poorly on Blare&redibility. Defense counsel
presented a vigorous defense armguad each of these points to the
jury in her closing argument.

Id. In view of this record, thisourt is satisfied that the exsion of the proffered impeachment

evidence that Blanca had stolen and unlawfully ysstdioner’s son’s social security information
11
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did not have a “substantial and injurious effecindluence in determining the jury’s verdict.”
Brecht, 507 U.S. at 637.
CONCLUSION

For the foregoing reasons, the petition favré of habeas corpus is DENIED. And
pursuant to Rule 11 of the Rules Governing iBec2254 Cases, a certificate of appealability
(COA) under 28 U.S.C. § 2253(c) is DENIED becamsannot be said #i “reasonable jurists
would find the district court’'s assessment of ¢cbestitutional claims demtable or wrong.” Slack
v. McDaniel, 529 U.S. 473, 484 (2000).

IT 1SSO ORDERED.
Dated: May 1, 2019

j’?—\/—

CHARLES R. BREYER
United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MAURICIO REYES HERNANDEZ,
Plaintiff,

Case No. 3:17-cv-06769-CRB

V. CERTIFICATE OF SERVICE
ROSEMARY NDOH,

Defendant.

I, the undersigned, hereby certify that | amemployee in the Office of the Clerk, U.S.

District Court, Northermistrict of California.

That on May 1, 2019, | SERVED a true andreot copy(ies) of th attached, by placing
said copy(ies) in a postage paid envelog@rassed to the person(s) hereinafter listed, by
depositing said envelope in the U.S. Malil, omptgcing said copy(ies) intan inter-office delivery

receptacle located in the Clerk's office.

Mauricio Reres Hernandez ID: AR 7908
Avenal State Prison 330-14-1 Low

PO Box 903

Avenal, CA 93204

Dated: May 1, 2019

Susan Y. Soong
Clerk, United States District Court

By:
Lashanda Scott, Deputy Clerk to the
Honorable CHARLES R. BREYER

13




