Patino v. People @

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR e
© N o o N W N P O © O N O 0~ W N B O

1

the State of California
Case 3:19-cv-02151-EMC Document 14 Filed 05/27/20 Page 1 of 37

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EDGAR PATINO, Case N0.19-cv-02151-EMC
Petitioner,
ORDER DENYING PETITION
V. WRIT OF HABEAS CORPUS
PEOPLE OF THE STATE OF
CALIFORNIA,
Respondent.

l. INTRODUCTION

Doc.

FOR

Edgar Patino filed this action for a writ oflfeas corpus pursuant to 28 U.S.C. § 2254 to

challenge his conviction and sente from Alameda County Sup@riCourt. Respo

ndent has

filed an answer to the petition, and Mr. Patine fieed a traverse. For the reasons discussed

below, the petition is denied.

I. BACKGROUND

A. The Crime

The California Court of Appeal desibed the evidence presented at trial:

Around the summer of 2011, Y.B. aRdtino started dating. At that
time, Y.B. had two daughters froaprior marriage, Doe, born in
2000, and a younger daughter, born in 2@b&y lived together with
Y.B.’s relatives in Milpitas. Toward the end of 2011, Y.B. and he
daughters moved in with Patino in Hayward. . . .

Doe moved with her mother ahér younger sister to Hayward to

r

live with Patino when Doe was in sixth grade. She lived with Patino
in Hayward for part of sixth and seventh grade, when she was 11

and 12 years old. Doe would get home from school around 2:00
p.m. Patino would then generafigt home around 3:00 p.m., and
Y.B. would get home around 5:00 or 6:00 p.m.
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Doe testified that Patino touchldr vagina more than 20 times

while she lived with him at thillview residence. The conduct
began one day after Patino, Y.Bge, and Doe’s younger sister all
went to a laundromat to do laundry. There was something white on
Doe’s underwear, and Patino commelnteat it probably meant Doe
had an infection. Patino and Deent home from the laundromat in
one car, and Y.B. and Doe’s youngestsr were in another car.

When Doe and Patino got honf&gtino told Doe to go in her
bedroom, and he was going to checghé had an infection. Doe sat
on the bed with her pants and underwear off. Patino observed her
pubic hair and told her it needemibe shaved. Then he got a
battery-powered razor from his bedm and shaved her. He told

her to finish shaving herself, and she #i®atino did not tell Doe at
that time whether he thought she had an infection. Doe thought she
was 11 years old when this occurred.

[Footnote 3:] Doe testified that Patino shaved her again one
time when she was taking a shower. This incident was
corroborated by Y.B., who recalled on one occasion, she
came home from work, and Deeyounger sister told her

that Patino had gone into thetlwaom while Doe was in the
shower. Y.B. was going to ask Doe about it, but Patino
came in the room and said theegre all liars and he could
end up in jail. Y.B. asked Doe what happened, and Doe
seemed “really scared” and st nothing happened, that
Patino had come into the bathroom and showed her how to
shave herself but he did noutch her in any inappropriate
way.

Within a few weeks of this incieé, Patino told Doe he needed to
check her again to see if her infeatwas getting worse. Y.B. was
at work when this happened. Patidid this many times. It would
happen in Patino and Y.B.’s bedmavith the door closed. Doe
testified Patino would “look around see if he saw anything that
wasn't right” and touch her vagimath his fingers. Patino would
tell her he thought she had affeiction because it did not smell
right. He never took m¢o a doctor, however.

Patino also used his mouthdathumb on Doe’s vagina. Doe
testified Patino licked her vagirgend told her “it would help the
infection and it would help me geghter.” Patino told Doe her
vagina was not tight enough, andglife had an orgasm, it would help
her vagina get tighter. She teigttf Patino’s tongue would go inside
her vagina and “it was everywhere on my vagina.” This happened
many times, starting when Dees still in sixth grade and
continuing through the summer and into seventh grade. Patino
would also press his thumb in hexgina, and he told Doe “pressing
the loose skin inside would helpér vagina get tighter. Sometime
it would hurt. This happened “[n]eb often” but more than once.

Patino continued this conduct until ®maoved away to live with her
grandmother. He touched her @s$t once a month for about a year.
Patino would ask Doe when she was having her period, and he did
not touch her during that timé&Vhat he did most frequently was
“putting his mouth and tongue ¢Roe’s] vagina.” Doe asked

Patino why they did not tell Y.Babout what Patino was doing, and

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02151-EMC Document 14 Filed 05/27/20 Page 3 of 37

he said Y.B. would not understand why he was doing it. Doe
testified that she did not tell henother herselabout what Patino
was doing because her mother wondd believe her. Doe had told
her mother about Patino telling herget in the shower with him,
and her mother had not believed fer.

[Footnote 4:] At trial, Doe testified that she showered with
Patino on two occasions becatmsetold her to get in the
shower with him. One time, she wore a bra and underweatr,
the other time she was naked. Both times, Patino wore
boxers. On one of thoseaasions, Patino kissed Doe.

Defense

Patino called five character witnesses. These witnesses testified
generally that they had seertiRa around children or they had
known him when they were children, and they did not see him

behave inappropriately with chilein, and they did not believe he
was a sexual deviant with children.

People v. PatindNo. A149686, 2018 WL 4113155, *1-3 (Cal. Ct. App. Aug. 29, 2018).

Evidence also was presented that Mr. Patirbtheeatened Doe’s mother, Y.B., and put &
plastic bag over Y.B.’s head to try $affocate her when she was pregnddt.at *2. The crimes
against Y.B. are not recountedfurther detail here because nondtd legal issues in the habeas
petition pertain to those crimes.

B. Procedural History

Following a jury trial in Alameda County Sujpa@ Court, Mr. Patino was convicted of
assault upon his then-girlfriendB. by means of force likely to cause great bodily injugeCal.
Penal Code § 245(a)(4)), sninally threatening Y.B.dee id.at § 422), and continuous sexual
abuse of Doe, a child under age 14, whiledsded with and had recurring access to seeid.
at § 288.5(a)). The jury foundu the allegation thadlr. Patino had substantial sexual conduct
with Doe Gee idat § 1203.066(a)(8)). Mr. Patino wasienced to a total of 17 years, eight
months in prison. Docket No. 12-2 at 33.

He appealed. The California Court of Appa#irmed his conviction. Docket No. 12-16.
The California Supreme Court denied Mr. Patimmesition for review without comment. Docket
No. 12-18.

Mr. Patino then filed this action seeking a fedevrit of habeas corpus. He alleges the
following claims in his petition for writ of habeasrpus: (1) the jury instruction regarding the

crime of continuous sexual abus@itted the mental state requiradd thereby deprived him of
3
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his federal constitutional right to have a jury determine his guilt by proof beyond a reasonablg
doubt,seeDocket No. 1 at 27; (2) the failure to ingttahe jury on the lesséncluded offense of
committing a lewd act on a child deprived Mr. Ratof his federal constitional rights to a fair
trial and to have a jury determine his guilt by proof beyond a reasonable sleeiid,at 31; (3)

the admission of the “shower evidence regardiog’s younger sister” depeed Mr. Patino of his
federal constitutional right to due procesisat 34; (4) the removal of Juror B2 violated Mr.
Patino’s federal constitutional rigto trial by an impartial juryid. at 37; and (5) prosecutorial
misconduct during closing argument deprived Ritino of his federalanstitutional right to a

fair trial, id. at 41. Respondent has filed an answer ldr. Patino has filed a one-page traverse.
The matter is now ready for decision.

[1. JURISDICTION AND VENUE

This Court has subject matter jurisdiction oves #ction for a writ of habeas corpus unde
28 U.S.C. § 2254. 28 U.S.C. § 1331. This adsan the proper venueecause the petition
concerns the conviction and sergerof a person convicted Alameda County, California, which
is within this judicial dstrict. 28 U.S.C. 88§ 84, 2241(d).
V. STANDARD OF REVIEW

This Court may entertain a p@in for writ of habeas corpum behalf of a person in
custody pursuant to the judgmefita State court only on theaymd that he is in custody in
violation of the Constitution daws or treaties of the Unitestates.” 28 U.&. § 2254(a).

The Antiterrorism And Effective Death PdtyaAct of 1996 (“AEDPA”) amended § 2254

to impose new restrictions on federal habeas revigyetition may not be granted with respect to

any claim that was adjudicated on the meritsatestourt unless the state court’s adjudication of
the claim: “(1) resulted in a decision that veasitrary to, or involve@n unreasonable application
of, clearly established Federal law, as determimethe Supreme Court of the United States; or
(2) resulted in a decision that was based on asasonable determination of the facts in light of
the evidence presented in the Stadart proceeding.” 28 U.S.C. § 2254(d).

“Under the ‘contrary to’ claus@, federal habeas court may grant the writ if the state coy

arrives at a conclusion oppositethat reached by [the Supremejut on a question of law or if
4
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the state court decides a cadéerently than [the] Court has on a set of materially
indistinguishable facts.'Williams (Terry) v. Taylgr529 U.S. 362, 412-13 (2000).

“Under the ‘unreasonable application’ clausé&deral habeas court may grant the writ if
the state court identifies the correct govegnliegal principle fronjthe Supreme] Court’s
decisions but unreasonably applibat principle to the fagtof the prisoner’s caseld. at 413.

“[A] federal habeas court may nigisue the writ simply because that court concludes in its
independent judgment that the relat state-court decision appliele@arly established federal law
erroneously or incorrectly. Rather, tlagiplication must also be unreasonabliel’at 411. “A
federal habeas court making thareasonable application’ inqyishould ask whether the state
court’s application of cleaylestablished fedelrtaw was ‘objectivey unreasonable.”ld. at 409.

Section 2254(d) generally applies to unexpdali as well as reasahdecisions. “When a
federal claim has been presented to a state andrthe state court has denied relief, it may be
presumed that the state courjualicated the claim on the merits in the absence of any indicatio
or state-law procedural pgiples to the contrary.’Harrington v. Richter562 U.S. 86, 99 (2011).
When the state court has denied a federal datistial claim on the meritwithout explanation,
and there is no lower state court decision tmKlthrough” to, the federal habeas court “must
determine what arguments or theories suppated . could haveupported, the state court’s
decision; and then it must ask whether it isgide fairminded jurists add disagree that those
arguments or theories are inconsistent with thdihg in a prior decisiownf [the U.S. Supreme]
Court.” Id. at 102.

V. DISCUSSION

A. Challenge To Jury Instruction GBontinuous Sexual Abuse of a Child

Mr. Patino contends that theryunstruction given on the crime of continuous sexual abu
of a child violated his federal constitutionajiit “to determination of his guilt or innocence by
proof beyond reasonable doubt by jury” becausenitted the mental state required for the
offense. Docket No. 1 at 27 (citing 5th, @tfd 14th Amendments to U.S. Constitution).
According to him, the offense raube committed “for the purposé sexual arousal, gratification,

or abuse” but the jury ingtction failed to include this requiteent. Docket No. 1 at 26. He urgeg
5
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that he “was conducting a parahinspection which was noteompanied by lewd intent.Id.
1. Background
Mr. Patino was charged with continuous séxakuse of a minor under California Penal

Code § 288.5(a). That statygeovides, in relevant part:

Any person who either residestimee same home with the minor
child or has recurring access te tthild, who over a period of time,
not less than three months in duratiengages in three or more acts
of substantial sexual conduct walchild under the age of 14 years
at the time of the commission tife offense, as defined in
subdivision (b) of Section 1203.066, ordlh or more acts of lewd or
lascivious conduct, as defined$ection 288, with a child under the
age of 14 years at the time oétbommission of the offense is guilty
of the offense of continuowsexual abuse of a child.

Cal. Penal Code § 288.5(a). “Sulmsial sexual conduct” in turn, gefined as “penetration of the
vagina or rectum of either thvictim or the offender by the penof the other or by any foreign
object, oral copulation, or rsturbation of either the victim or the offendérCal. Penal Code
§ 1203.066(b).

At Mr. Patino’s trial, the “prosecutor relied solely on the theory that Patino engaged in
‘substantial sexual conducthd, therefore, requested a nfeetl version of CALCRIM No.
1120” that deleted reference to lewd or lasaigiconduct which was the other potential basis fo
liability under 8 288.5.Pating, 2018 WL 4113155, at *3%eeRT 1075. Defense counsel agreed
to the modified version of CALCRIM No. 1120 andddhe trial judge shevas fine “with the way
the court ha[d]” the instructionPating, 2018 WL 4113155, at *3 (brackets in source).

The jury thus was instructed with the falling modified version of CALCRIM No. 1120:

The defendant is charged in Codntvith continuous sexual abuse
of a child under the age of 14ars in violation of Penal Code
section 288.5(a).

To prove that the defendant is dgyibf this crime, the People must
prove that:

1 As an alternative tthree or more acts 6$ubstantial sexual conduct,” a violation of § 288.5(a)
also may occur if a defendant comsrthree or more violations & 288(a) withira time period of
more than three months. Section 288(a) asated by “[a]ny person who willfully and lewdly
commits any lewd or lascivious act. upon or with the body, or apart or member thereof, of a
child [under age 14] . . ., with thetent of arousing, appealing,tor gratifying the lust, passions,
or sexual desires of that persortloe child.” Cal. Penal CodeZ88(a) (eff. Sept. 9, 2010 to Dec.
31, 2018). As stated in the text, this wasthettheory of the case against Mr. Patino.

6
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1. The defendant lived in the same home with or had
recurring access to a minor child;

2. The defendant engaged in thogenore acts of substantial
sexual conduct with the child,;

3. Three or more months paddeetween the first and last
acts;

AND

4. The child was under the ageldf years at the time of the
acts|.]

Substantial sexual condueteans oral copulation or masturbation of
either the child or thperpetrator, or penetran, however slight, of
the child’s or perpetrator’'s vagirma rectum by the other person’s
penis or any foreign object.

Oral copulationis any contact, no mattbow slight, between the
mouth of one person and the sexuglaor or anus of another person.
Penetration is not required.

A Foreign Objecincludes any part of the body except a penis.

You cannot convict thdefendant unless all of you agree that he
committed three or moracts over a period of &ast three months,
but you do not all need to agree on which three acts were
committed.

It is not a defense that the chilthy have consented to the act.
Suppl. CT 427; RT 1220-21.

Mr. Patino argued on appeal (as he does ifeldisral habeas petitiothat the instruction
omitted the specific intent thég necessary for a 8§ 288.5 coniaat The California Court of
Appeal rejected Mr. Patino’s anguents, concluding that the insttion was a correct statement of]

California law and that, even iféhe was error, it was harmless:

There is no additional requiremamtder section 288.5(a) or section
1203.066 that the act constituting “stabgial sexual conduct” must
be accomplished with a specifparpose or intent. Thus, People

v. Garcia(2014) 229 Cal.App.4th 302, the Court of Appeal
observed, “Substantial sexua@rnduct [for purposes of section
288.5] refers to certain actsefpetration, oral copulation or
masturbation) but does not requaney kind of specific intent.” I¢.

at p. 312, fn. 3, italics added.) [IReople v. Avinal4 Cal. App. 4th
1303 (Cal. Ct. App. 1993)], cited l&yarcia, the court stated, “A
conviction for section 288.5 . could be based upon a course of
substantial sexual conduwithin the meaning of section 1203.066,
subdivision (b), which requigeno specific intent.” Avina, supra

14 Cal.App.4th at p. 1313, italics addedg also People v. Whitham

7
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(1995) 38 Cal.App.4th 1282, 129@/hithan) [noting “the ‘lewd or
lascivious conduct’ aspect séction 288.5 requires the specific

intent of sexual gratificatiorut the ‘substantial sexual conduct’
aspect does not"].)

Given the statutory language s¥#ction 288.5(a) and the recognition
in case law that “substantial sekaanduct” requires no specific
intent, the trial court did not em giving the modied version of
CALCRIM No. 1120 that containeab reference to any specific
intent. Cf. Whitham, supra38 Cal.App4th at pp. 1287-1294.)

[Footnote 7]: InWhitham the Court of Appeal . . . reasoned,
“[I]t is the nature of the adhat renders the abuse “sexual”
and not the motivations of therpetrator.’ [Citation.] This
being so, it makes eminentnse to include in section 288.5
a method of violation badeupon ‘substantial sexual
conduct’ unaccompanied by the specific intent required to
prove a violation of section 288.Id(at p. 1292.)

Patino concedes that when “substantial sexual conduct” involves
rape, sodomy, or oral copulatiamy additional showing of a sexual
intent is required. (In such &5 he acknowledges, “The act speaks
for itself.”) He argues, howevehat there are certain cases of “non-
forcible sexual penetration,” suels medical examinations, that are
not crimes but would fall within the description of “substantial
sexual conduct” if an intentgeirement were not judicially

imposed. From this argument, tlaims that when “substantial
sexual conduct” is based on penetraidf the vagina or rectum of
the victim by any foreign object, the conduct must be done “for the
purpose of sexual arousal, grat#ion, or abuse,” quoting language
from section 289, subdivision (k)(1But section 289, criminalizes
forcible sexual penetration regéess of the age of the victim, a
sexual offense quite different frometloffense charged in this case.
Section 288.5 (the charged offensggkes no reference to section
289 or the phrase “sexual penetratiolnstead, section 288.5 refers
to “substantial sexual conducsnd section 1203.066 does not
contain the phrase “sexuagnetration” or refer tgection 289 either.
Patino offers no authority or comding explanation for his claim

that the specific intent requiredrfa violation of forcible sexual
penetration under section 289 mbstread into section 288.5.
Without such authority, weeatline to read section 288.5 as
requiring an intent element imported from a different criminal
statute addressingdifferent offense.

In any event, we discern no prejcel under any standard of review
in the circumstances of this cadeoe testified that Patino touched
her vagina more than 20 timesdathat he put his mouth and tongue
on her vagina, telling her an osya “would help [her] vagina get
tighter.” She testified that thealrcopulation started when she was
in the sixth grade and continued irthe seventh grade. Patino did
not testify and thus never claicth@e inspected Doe’s vagina for
infection or other medical purpossnd the defense theory was that
Doe fabricated the allegations agaiRatino in an effort to break up
the relationship betwedrim and her mothér.Patino’s asserted
concern with the jury instructiogiven is that without an intent
element, a defendant could be found guilty of continuous sexual

8
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abuse under section 288.5 basadinnocuous applications [of
sexual penetration] (such as a genital exam by a health
professional—or concerned par@ntspouse).” But given the
evidence and defense argument enésd at trial, there is no
possibility the jury could have found Patino engaged in digital
penetration—but not oral comilon—and that his purpose and
intent in doing so was only to insgdor infection. In other words,
there is no possibility othe record before us that the jury convicted
Patino of continuous sexual aleusased on a finding of purely
innocuous conduct by Patino actiag a concerned caregiver.

[Footnote 8:] On appeal, Patictaims his defense at trial
“was that he was acting agparent when he performed the
penetrations complained of; in other words, the genital
penetrations were accomplished for an innocent purpose.”
This is clearly incorrect. Deffise counsel never suggested in
her opening statement or dlog argument that Patino
touched Doe’s vagina but gndlid so for some medical
purpose. Nor would such a defense theory explain the oral
copulation. Instead, the defenwas that Doe made up her
allegations, her testimony made sense, and no such sexual
conduct occurred.

Pating 2018 WL 4113155, at *4-5.

The California Court of Appeal did not dissube federal constitutional claim. Because
there is no reasoned state cowtidion on the federal constitutior@édim that had been presenteq
to that court, this Court “must determine whaguanents or theories suppexdtor . . . could have
supported the state court’s decisiand then it must ask whethers possible fairminded jurists
could disagree that those argumenttsheories are inconsistenith the holding in a prior
decision” of the U.S. Supreme CouHarrington v. Richter562 U.S. at 102.

2. Analysis of Federal Constitutional Claim

To obtain federal habeas relief for an errothe jury instructionsa petitioner must show
that the error “so infected the entire trial tHa resulting convictiomiolates due process.”
Estelle v. McGuireg502 U.S. 62, 72 (1991). A jury instructigiolates due proas if it fails to
give effect to the requirement that “the 8tatust prove every elemt of the offense.’Middleton
v. McNeil 541 U.S. 433, 437 (2004). A'single instruction to a jy may not be judged in
artificial isolation, but must be viewed the context of the overall charge.ltl. (quotingBoyde v.
California, 494 U.S. 370, 378 (1990)). “Even if thésesome ‘ambiguityinconsistency, or
deficiency’ in the instruction, such an erdwes not necessarily constitute a due process

violation.” Waddington v. Sarausa855 U.S. 179, 190 (2009) (quotidMjddleton v. McNejl541
9
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U.S. at 437). Where an ambiguougotentially defective instruan is at issue, the court must
inquire whether there is a “remsable likelihood” thathe jury applied thehallenged instruction

in a way that violates the Constitutiogstelle 502 U.S at 72 & n.48Boyde 494 U.S. at 380. If a
constitutional error is fand in the jury instructios, the federal habeas court also must determin
whether that error was harmless by lookatghe actual impadf the error.Calderon v.

Coleman 525 U.S. 141, 146-47 (1998).

The California Court of Appeal rejection of Mr. Patino’sstructional error claim was
not contrary to, or an unreasonallpplication of, clady established law from the U.S. Supreme
Court. The appellate court determined thatitiseruction correctly stated California law because
there was no requirement under state lawtti@substantial sexuabeduct be done for the
purpose of sexual arousal, gratification, or abuse. The California Court of Appeal rejected M
Patino’s interpretation of the stid as a matter of state lawhe California Court of Appeal’s
interpretation of California law is binding in this fedehabeas actionSeeHicks v. Feiock485
U.S. 624, 629-30 (1988). That is, tidsurt’s analysis begins wiln acceptance that the law of
California is that a § 288.5 offense basedobstantial sexual conduct does not include a
requirement that the substantial sexual cohdaaone for the purpose of sexual arousal,
gratification, or abuse. Here, that determiomaof state law means that the premise of Mr.
Patino’s challenge to the instrumti is wrong. In short, contrary Mr. Patino’s assertion, the jury
did not have to find that the substantial sexasaduct was done for the qpose of sexual arousal,
gratification, or abuse.

Mr. Patino’s federal constitutional claim falls along with his erroneous premise. He
contends that the jury instrugn impermissibly negated the nefed the jury to find by proof
beyond a reasonable doubt that the substa®ialal conduct be done for the purpose of sexual
arousal, gratification, or abuse, Ialifornia law does not have such an element for this crime.
For the jury to find the defendaguilty, the instruction requiretthe jury to find that: (1) The
defendant lived in the same home with or hamineng access to a minor child; (2) The defendar
engaged in three or more aofssubstantial sexual conduct witie child; (3)Three or more

months passed between the first and last aatis{gnThe child was under the age of 14 years at
10

1%}

=




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02151-EMC Document 14 Filed 05/27/20 Page 11 of 37

the time of the actsSeeCALCRIM 1120. That was enough undeatstlaw. It would not have
been an unreasonable applicatodnor contrary toany Supreme Court holding for the California
Court of Appeal to determine that Mr. Patino’ddeal constitutional right&ere not violated by
the instruction that omitted antent requiremerthat did not existinder state law.

The California Court of Appeal also reasonably could havermeted that, even if there
was an error in not specifying thitie substantial sexual conduct hade done with the intent to
sexually arouse, gratify, or abuse, any suchrevould have been harmless. To obtain federal
habeas relief, an error must have had a “&igl and injurious effect or influence in
determining the jury’s verdict.”"Hedgpeth v. Pulidob55 U.S. 57, 58 (2008) (per curiam)
(quotingBrecht v. Abrahamsob07 U.S. 619, 623 (1993)). The state appellate court reasonal
rejected Mr. Patino’s argumentatha specific intent should bead into the statute to avoid
criminalizing innocent@nduct, such as a medical exam lpagent or doctor. As the state
appellate court explained, there waspossibility that such a scermexisted in this case given
the evidence and arguments. Mr. Patino did rsiifyeand did not clainthat he had inspected
Doe’s vagina for infection or other medical purposather, the defense theory was that Doe hag
fabricated all the allegationsagst Mr. Patino to try to brealp the relationship between him ang
Doe’s mother. Moreover, given B testimony that Mr. Patino daouched her vagina with his
mouth as well as his fingensany times, including putting hisngue inside her vagina, the
California Court of Appeal reasoblg concluded that “there is nossibility . . . that the jury
convicted Patino of continuous sexual abioased on a finding of purely innocuous conduct by
Patino acting as a concerned caregivétdting 2018 WL 4113155, at *5.

There is no reasonable likelihotitht the use of the modé version of CALCRIM No.
1120 eliminated the need foretiprosecutor to find all elemisnof the § 288.5 offense proven
beyond a reasonable doulstccordProvencio v. Hatton2017 WL 4922894, at *12-13 (E.D. Cal.
2017) (jury instruction on § 288.5 offense that wlad require specific inte did not violate due
process because state court hadrmened that “there was nog@irement that the conduct be
committed with the specific int¢ to arouse” sexually either thdefendant or the victim). Mr.

Patino has not shown that there was an instructemat, let alone one that “so infected the entir
11
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trial that the resulting conetion violates due proces€stelle v. McGuirg502 U.S. at 72, or one
that had a “substantial and injous effect or influence in t&rmining the jury’s verdict,Brecht
507 U.S. at 623. He is not entitled to the writ on this claim.

B. The Failure To Instruain a Lesser-Included Offense

Mr. Patino contends that thealrcourt’s failure to instrucbn the lesser-included offense
of committing a lewd act on a child under age lgrided him of his due prcess right to a fair
trial and to have a jury determine his guilt by proof beyond a reasonable doubt. Docket No.

31.
1. Background

In his direct appeal, as here, Mr. Patino fodusegely on his asserted state-law right to g
jury instruction on a lesser-included offenseentioning the federal constitutional right only in
passing. The California Court Appeal rejected his claim drdiscussed only the state law
issues. The California Court of Appeal explaitieat Mr. Patino was not &tied to an instruction
on committing a lewd and lascous act on a child under the stéertests for lesser-included
offense instructionsPating 2018 WL 4113155, at *5-6. The stafgallate court also explained
that, even if committing a lewd act on a childder age 14 (see Cal. Penal Code § 288) was
considered a lesser offense a# ttontinuous sexual abuse crirsedCal. Penal Code § 288.5),
such an instruction “is only required whejugy could reasonablgonclude the defendant

committed the lesser but not the greater offen&atino, 2018 WL 4113155, at *6.

[T]he record here does not suppartonclusion that Patino violated
section 288 but did not violatedd®n 288.5. Doe stified that

Patino touched her vagina withslthumb, fingers, and tongue, and
this happened more than 20 tintkging the time she was in sixth
and seventh grade. Based ontestimony, the jury could find
Patino engaged in acts of subsitargexual abuse more than three
times over the course of matean three months, or it could
determine Doe was not telling threth and conclude Patino was not
guilty of any offense related to her. But there was no substantial
evidence from which the jury reasably could have found Patino
committed an act or acts that anmted to lewd or lascivious
conduct but he did not engagecontinuous sexual abuse.
Accordingly, we find no error in #trial court not instructing the
jury, sua sponte, on lewd and lascivious condusee(People v.
Huggins(2006) 38 Cal.4th 175, 217 fiding “no error under state
law or violation of any constitutional guaranty” in failing to instruct
on lesser uncharged offense where there was no substantial evidence

12
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from which a reasonable jury coutdnclude that the lesser offense,
but not the greater, was committed].)

Pating 2018 WL 4113155, at *6.

The California Court of Appeal did not dissube federal constitutional claim. Because
there is no reasoned state cowtidion on the federal constitutior@édim that had been presenteq
to that court, this Court “must determine whaguanents or theories suppexdtor . . . could have
supported the state court’s decisiand then it must ask whethers possible fairminded jurists
could disagree that those argumentt$heories are inconsistentth the holding in a prior
decision” of the U.S. Supreme CouHarrington v. Richter562 U.S. at 102.

2. Analysis of Federal Constitutional Claim

Mr. Patino’s claim fails becauske Supreme Court has never recognized the right he
asserts. Although instructions lesser-included offenses mbst given in capital caseBeck v.
Alabama 447 U.S. 625 (1980), “[t]here is settled rule of law on wheth&eckapplies to
noncapital cases such as the present one. Itlétircuit, withouspecifically addressing the
issue of extendingeck has declined to find constitutional erarising from the failure to instruct
on a lesser included offense in a noncapital casarher v. Marshall 63 F.3d 807, 819 (9th Cir.
1995),overruled on other grounds by Tolbert v. Pa§j82 F.3d 677, 685 (9th Cir. 1999) (en
banc). The failure of a statedircourt to instrucon lesser-included offensesa noncapital case
does not present a federal catgional claim, particularlyvhen no such instruction was
requested.Solis v. Garcia219 F.3d 922, 929 (9th Cir. 2008ge alsaVindham v. Merklel63
F.3d 1092, 1105-06 (9th Cir. 1998).

It is true that under Ninth @iuit precedent, “the defendantight to adequate jury
instructions on his or her theooy the case might, in some casesstitute an exception to the
general rule.”Solis 219 F.3d at 929 (citinBashor v. Risley730 F.2d 1228, 1240 (9th Cir. 1984)
Solissuggests, however, that theneist be substantial evidencewarrant the instruction on the
lesser-included offensesolis 219 F.3d at 929-30 (no duty tostruct on voluntary manslaughter
as lesser included offense to murder becausieese presented at trial precluded a heat of
passion or imperfect self-defensstruction; no duyt to instruct on invluntary manslaughter

because evidence presented at trial implied malice).
13
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Notwithstanding the Ninth Cirats holding that a defendantigght to present a defense
might in some circumstances require an irggtam on a lesser-includeoffense, the Supreme
Court has never so squarelydhel[Clircuit precedent does not constitute ‘clearly established
Federal law, as datmined by the Supreme Court.” § 2254(d)(155lebe v. Frost574 U.S. 21, 24
(2014). Without such a Supremeubholding, the California Coudf Appeal’s rejection of the
claim that the failure to instruct on the lessfense violated Mr. Patino’s federal constitutional
rights cannot be said to bedfatrary to” or involve “an unresnable application of clearly
established Federal law, dstermined by the Supreme Cbur28 U.S.C. § 2254(d)(1xee, e.g.,
Bortis v. Swarthoyt672 F. App’x 754 (9th Cir. 2017) (denying habeas rediesfte court properly
considered failure to give lesser-included ofeemsstruction as only a state law error because
“[t]here is no Supreme @lrt precedent establishing that a stasé tourt is required to instruct on
lesser included offens@s noncapital cases.”).

Even if there were such clearly establgiederal law from th&upreme Court that a
lesser-included offense instruction shoe given when that is tlefendant’s theory of defense,
Mr. Patino would not be entitled telief. His theory of defeeswas that the touchings never
occurred, not that they amounted otdylewd and lascivious acts upon a cHild.

The defense attacked Doe’s credibility anguad that she had fabricated the accusatior
against Mr. Patino in an effaid break up the relationship between him and Doe’s mother. He
identifies no testimony or argument in supporacdupposed theory that he was only guilty of
lewd and lascivious acts upon a child. In faat, @alifornia Court of Apgal implicitly found that
Mr. Patino presented no such defense when it rejdaseappellate argumetitat he was acting as
a concerned parent when he touched Doe, asntifted the defense argent as being “that Doe
made up her allegations, her testimony madsemse, and no such sexual conduct occurr8de

Patino,2018 WL 4113155, at *5 n.8.

2 California’s lewd-and-lasciviousonduct-with-a-child statut&alifornia Penal Code section
288(a), is violated by “[a]ny peps who willfully and lewdly commits any lewd or lascivious
act . . . upon or with the body, oryapart or member thereof, afchild [under age 14] . . ., with
the intent of arousing, appealing br gratifying the lust, passiors, sexual desires of that persor
or the child.” Cal. Penal Code § 288(a) (eff. Sept. 9, 2010 to Dec. 31, 2018).

14
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The California Court of Appeal’s rejection of the federal constitutional claim was not
“contrary to,” or “an unreasonabhpplication of, clearly established Federal law, as determine
by the Supreme Court of the United States” becthese is no such law. 28 U.S.C. § 2254(d).
Mr. Patino is not entitletb the writ on this claim.

C. Admission of Evidence That Mr. Patinth@vered With Doe’s Little Sister

Mr. Patino contends that the adision of evidence that he toakshower with Doe’s little
sister, Jacqueline Doe, violated his FourteentteAtment due process rigbta fair trial because
it “rais[ed] the specter of a second nstéion victim.” Docket No. 1 at 34.

1. Background

At an in limine hearing, the trial courédided that evidence abdut. Patino showering
with Jacqueline Doe was admissibleder California Evidence Code § 110%t trial, Jacqueline
Doe (who was age 13 at the time of trial, B®/0) provided the followig testimony: She once
took a shower with Mr. Patino; skied not want to shower withitm, but he made her do so. RT
588, 589" They were not naked: she was wegimderwear and a bra and he was wearing
boxers. RT 590-91. The shower seenmelhst a long time and sheddiot like it; itmade her feel
“weird.” RT 590-91. She admitted on cross-exaation that she had tolh interviewer at
Calico, a center to report and be interviewed &abbild abuse, about two years earlier that Mr.
Patino did not do anything that made her teetomfortable with helbody. RT 599, 600. Later
in the trial, Doe testified that she saw Mr. Pata#mower with Jacquelifenore than one time,”
RT 425, and Jaqueline’s aunt andisio testified that Jacquelitad told them that Mr. Patino
had taken a shower with her. RT 612, 622.

3 Callifornia Evidence Code § 1108@pvides: “In a criminal @mon in which the defendant is

accused of a sexual offense, evidence of thendaf@’s commission of another sexual offense or

offenses is not made inadmissible by Sectionl1ifGhe evidence is not inadmissible pursuant tg
Section 352.” California Evidence Code 8§ 110Ye@nerally prohibits “@dence of a person’s
character or a trait of his ber character (whether in theio of an opinion, evidence of
reputation, or evidence of specific instances of hisesrconduct) . . . when offered to prove his ¢
her conduct on a specified occasion.” SectiodB{4) thus provides an exception to Section
1101(a).

4 Evidence and argument was presented, without abjeftom the defense, @ihthe shower stalll
was cramped, with a floor measuring 28 by 33 inches. RT 930, 1124.
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The jury was instructed with CALCRIM NA191 regarding the use of the evidence. CT
429-30° The jurors thus heard that, if they betd by a preponderance of the evidence that Mr
Patino had annoyed or molested Jacqueline,¢bald conclude from #t evidence that the
defendant was disposed or inclined to consakual offenses, and basen that decision, also
conclude that the defendant was likely to caitrthe charged offense of continuous sexual abus
against Doe. CT 429.

Mr. Patino argued on appeal, as he does, ltleaé¢ the evidence was inadmissible under
state evidence rules and violated hght to due process. The Catifiia Court of Appeal rejected
his claim regarding the showeriggnce. The state appellate dodetermined that the evidence
was properly admitted under California EvideQmle § 1108 because it was sufficient for the
jury to find that Mr. Patino alated California Penal Code637.6 (i.e., annoying or molesting a

child) and therefore was a “sexwdfense” that was admissible under California Evidence Code

5 The jury was instructed:

The People presented evidence thatdefendant committed the
crime of annoying or molesting a child in violation of Penal Code
Section 647.6(a) against Jacqueldwe that was not charged in this
case. This crime is defined for you in Instruction # 1122.

You may consider this evidence onfiyhe People have proved by a
preponderance of the evidence ttiat defendant in fact committed
the uncharged offense. Proof&ypreponderance of the evidence is
a different burden of proof fro proof beyond a reasonable doubt.
A fact is proved by a preponderamof the evidence if you conclude
that it is more likely than not théte fact is true. [{] If the People
have not met this burden of progu must disregard this evidence
entirely.

If you decide that the defendanthemitted the uncharged offense,
you may, but are not required to, clute from that evidence that
the defendant was disposed or inclined to commit sexual offenses,
and based on that decision, atemclude that the defendant was
likely to commit and did commi{Eontinual Sexual Abuse, as
charged in Count 1. If you concle that the defendant committed
the uncharged offense, that conatumsis only one factor to consider
along with all the other edence. It is not Sticient by itself to

prove that the defendant is fyiof Count 1, Continuous Sexual
Abuse. The People must still prove the charge beyond a reasonable
doubt. [1] Do not consider théidence for any other purpose.

CT 429 (CALCRIM No. 1191).
16
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1108:

A reasonable jury could conclutieat a young girl being made to
shower alone with her mothet®yfriend is conduct a normal
person would be unhesitatingly tated by, and could further infer
that the adult man who made [islfriend’s young daughter shower
with him was motivated by an unnalior abnormal sexual interest
in children. Cf. Jandres, supra226 Cal.App.4th at pp. 345, 354—
355 [where evidence shed the defendant phts finger in an 11-
year-old girl’'s mout, “a jury reasonablgould posit that
defendant’s conduct carried a sexcahnotation, such that it would
not have been an abuse of disaretior the trial court to permit the
jury to determine whether defendant’s conduct violated . . . section
647.6"].) The trial court did notrein determining the proffered
evidence was sufficient for a jutg find, by a preponderance of the
evidence, that Patino committadsexual offense” under Evidence
Code section 1108 against Doe’s younger sister.

Pating 2018 WL 4113155, at *8.

The California Court of Appeallso determined that Chdrnia Evidence Code § 352 — a
provision comparable to Federal Rule of Evicked03 for balancing the probative value against
the prejudicial effect of evidence — did not requhe exclusion of the evidence. “Patino’s
offense against Doe’s younger sist&rs relevant in that it showdais unnatural sexuahterest in
young girls. It was not remote time as it happened duritige same period as the charged
offense. We agree with the frizourt that the evidence was not more egregious or inflammator,
than the charged offense, and there was little risk ofusamd the jury.” Patino, 2018 WL
4113155, at *8.

The California Court of Appeal did not dissu$e federal constitutional claim. Because
there is no reasoned state couwtidion on the federal constitutiortddim that had been presente(
to that court, this Court “must determine whaguanents or theories suppexdtor . . . could have
supported the state court’s decisiand then it must ask whethers possible fairminded jurists
could disagree that those argumentt$heories are inconsistentth the holding in a prior
decision” of the U.S. Supreme CouHarrington v. Richter562 U.S. at 102.

2. Analysis Of Due Process Claim

To violate due process, the allegedhongful admission of evidence must be “so
extremely unfair that its admission violatesndamental conceptions of justice.Dowling v.

United States493 U.S. 342, 352 (1990) (quotihbpited States v. Lovascé31 U.S. 783, 790
17
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(1977));see, e.qg., ididue process was not violateddgmission of evidence to identify
perpetrator and linkim to another perpetrateren though the evidence also was related to crin|
of which defendant had been acquitté€dinenez v. Ocho&21 F.3d 1136, 1145 (9th Cir. 2016)
(petitioner who showed that a vigorous debate hadhgpup as to the validity of the “triad-only”
theory of shaken baby syndrome in the yearsesins murder convictiotfailed to show that
permitting the prosecution’s experts to teshised on a triad-only theory of [shaken baby
syndrome] was ‘so extremely unféiirat it[] . . . violate[d] fundam#al conceptions of justice.™)
(alterations and omission in original).

The United States Supreme Court has neverthat the introduon of propensity or
other allegedly prejudicial evehce violates due procesSee Estelle v. McGuiy&02 U.S. 62,
68-70 (1991).Estelle v. McGuirespecifically left open thquestion regarding propensity
evidence.Sedd. at 75 n.5 (“we express no opinion on wieeta state law would violate the Due
Process Clause if it permitted the use of ‘popmes’ evidence to shopropensity to commit a
charged crime”).

In Estelle v. McGuirethe defendant was on tirfar murder of his ifant daughter after she

was brought to a hospital and died from numerojusies suggestive of recent child abuse. The

defendant told police the injuries were accidenElidence was admitted at trial that the coronef

discovered during the autopsy oldeartially healed, injuries thdtad occurred six or seven week
before the child’s deathd. at 65. Evidence of the older injuries was introduced to prove
“battered child syndrome,” which “exists wheglald has sustained repeated and/or serious
injuries by nonaccidental meandd. at 66. The state appellate doead held that the proof of
prior injuries tending to estabh battered child syndrome wpsoper under California lawid. In
federal habeas proceedings, the Ninth Circwihtba due process violatidbased in part on its
determination that the evidence was improperly admitted under statédlaat.66-67. The U.S.
Supreme Court first held that the Ninth Circheid erred in inquiring wéther the evidence was
properly admitted under stdtev because “federal habeas corpekef does not & for errors of

state law.” Id. at 67. The Supreme Court then explained:

The evidence of battered chdgindrome was relevant to show
18
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intent, and nothing in the Dued®ess Clause of the Fourteenth
Amendment requires the Staterédrain from intoducing relevant
evidence simply because the defe chooses not to contest the

point. [f] Concluding, as we do, that the prior injury evidence was
relevant to an issue in the case, we need not explore further the
apparent assumption of the CourtAgdpeals that it is a violation of

the due process guaranteed by Hourteenth Amendment for
evidence that is not relevant to teeeived in a criminal trial. We

hold that McGuire’s due procesghits were not violated by the
admission of the evidenc&ee Spencer v. Tex&85 U.S. 554,
563-564, 87 S. Ct. 648, 653—654, 17 L.Ed.2d 606 (1967) (“Cases in
this Court have long proceeded on the premise that the Due Process
Clause guarantees the fundamental eleiof fairness in a criminal
trial. . . . Butit has never bedmught that such cases establish this
Court as a rulemaking organ foetpbromulgation of state rules of
criminal procedure”).

Estelle v. McGuirg502 U.S. at 70 (omission in original).

The cited case&spencer v. Texa885 U.S. at 563, held that the admission of evidence of
prior convictions did not walate due process. The@eme Court explained Bpencethat,
although there may have been otlpamhaps better, ways to adjcate the extence of prior
convictions (e.g., a separate trial on the priotsrahe trial on the current substantive offense
resulted in a guilty verdict), Texas’ use of prionoes evidence in a “one-stage recidivist trial”
did not violate due proces#d. at 563-64. “In the face of the legitimate state purpose and the
long-standing and widespreaceusat attend the proceduneder attack here, we find it
impossible to say that becauselwd possibility of some collatal prejudice the Texas procedure
is rendered unconstitutional under the Due Process€kait has been inpgeted and applied in
our past cases.ld. at 564.

Estelle v. McGuiralso cited td_isenba v. California314 U.S. 219, 228 (1941), in
support of the conclusion thattimtroduction of the battered child syndrome evidence did not 9
infuse the trial with unfairness &s deny due process of laeeEstelle v. McGuirg502 U.S. at
75. InLisenba the Supreme Court rejected a claim thatadmission of inflammatory evidence
violated the defendant’s due proceghts. The evidence at issuelilsenbawas live rattlesnakes
and testimony about them to show they had been used by the defendant to murder his wife.
do not sit to review state courtten on questions of the propriety thie trial judge’s action in the
admission of evidence. We cannot hold, agipaeer urges, that the introduction and

identification of the snakes so isked the trial with unfairness asdeny due process of law. The
19
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fact that evidence admitted as relevant by atdewghocking to the sensibilities of those in the
courtroom cannot, for that reason alone, rentdaeception a violation of due process.isenba
314 U.S. at 228-29.

These three Supreme Court cases declinédltbthat the admission of prejudicial or
propensity evidence violates tHefendant’s due process rightdo Supreme Court cases since
Estelle v. McGuirdnave undermined the holdimg these three cases. diner words, there is no
Supreme Court holding that themaidsion of prejudicial or propeity evidence violates due
process.

When the U.S. Supreme Court “cases givelear answer to thguestion presented, let
alone one in [the petition's] favor, ‘it cannot be said thatelstate court unreasonabl[y] appli[ed]
clearly established Federal lawJnder the explicit terms of Z3254(d)(1), therefore, relief is
unauthorized.”Wright v. Van Patterb52 U.S. 120, 126 (2008) (alterts in original) (citation
omitted) (quotingCarey v. Musladin549 U.S. 70, 77 (2006), and 28 U.S.C. § 2254(d)(1)).

Indeed, the Ninth Circuit has recognized tiegt United States Supreme Court has never
held that the introduction of propensity ohet allegedly prejudiciadvidence violates due
process.See Foy v. Gipso®09 F. App’x 903 (9th Cir. 201%ho habeas relief on claim that
admission of propensity evidence (i.e., that deden@dssaulted another man after he assaulted
victim in this case) violated defena&s right to due process becausgelle v. McGuire’s
reservation of the question aswbether propensity evidence \abés due process “forecloses the
conclusion that the state cowsrtlecision was contrary to, an unreasonable application of,
clearly established federal lawjtunoz v. Gonzale$96 F. App’x 588 (9th Cir. 2015) (even if
admission of evidence of prior auto theft iaproperly admitted to giw propensity, habeas
relief foreclosed becaugsstelle v. McGuirgeserved the question whether propensity evidence
violated due procesdfolley v. Yarborough568 F.3d 1091, 1101 (9th Cir. 2009) (denying habe
relief upon finding that trial@urt’s admission of irrelevangornographic materials was
“fundamentally unfair” under Nintircuit precedent but not caaty to, or an unreasonable
application of, clearly estabhed Federal law under 8 2254(d)Jberni v. McDaniel 458 F.3d

860, 865 (9th Cir. 2006) (denying habeas relietlaim that due praass was violated by
20
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admission of evidence of defendant’s past viokatibns and explosive tempto show propensity
due toEstelle v. McGuire’seservation of the question whetlpeopensity evidence violates due
process)Moses v. Payné5h5 F.3d 742, 760 (9th Cir. 2009) (becabakancing test for excluding

evidence was creation of Ninth Circuit law &apreme Court had not directly considered

whether trial court’s exercise of discretion to exclude evidence violated defendants’ constitutijona

right to present evidence, stataud’s failure to use Ninth Circug’balancing test is not contrary
to, or an unreasonable application of, cheadtablished Supreme Court precedent).
“[E]valuating whether a rule gtication was unreasonable rees considering the rule’s
specificity. The more general the rule, the messvay courts have in reaching outcomes in cas
by-case determinations.Yarborough v. Alvaraddb41 U.S. 652, 664 (2004). Bearing in mind
the extremely general nature of the Supreme Qoarticulation of a priaiple of “fundamental
fairness” — i.e., evidence that “is so extreynahfair that its admisen violates ‘fundamental
conceptions of justice’thay violate due procesBpwling, 493 U.S. at 352 — the California Court
of Appeal’s rejection of Mr. Rmo’s due process claim was naintrary to, or an unreasonable
application of, clearly established feddeak as set forth by the Supreme Cousee generally
Holley, 568 F.3d at 1101 (denying writ because, althdbigwreme Court “has been clear that a
writ should be issued when coistional errors haveendered the trial fundamentally unfair, it
has not yet made a clear rulitigat admission of irrelevant owertly prejudicial evidence
constitutes a due process violatgirfficient to warrant issuance of the writ”) (citation omitted)).
In this circuit, the admission of prejudiceidence may make a trial fundamentally unfai
and violate due proce§®]nly if there areno permissible inferences the jury may draw from the
evidence.”Jammal v. Van de Kamp26 F.2d 918, 920 (9th Cir. 1991). “Evidence introduced K
the prosecution will often raise more than orference, some permissible, some not; we must

rely on the jury to sort them out in light thfe court’s instructions. Only if there are

permissible inferences the jury may draw fromekiglence can its admission violate due procesg.

Even then, the evidence must ‘be of such quabtyecessarily prevents a fair trial.” Only under

such circumstances can it be inferred thajuhemust have used ¢hevidence for an improper
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purpose.” Jamma) 926 F.2d at 920 (citation and footnote omitted).

Here, the evidence that Mr. Patino required datige (a child less than 13 years old at th[

relevant time) to take a showeitlvhim in a cramped shower stallin event that she did not wan
to take part in and that shadanade her feel “weird” -- walevant to whether Mr. Patino had
an unnatural sexual interest in young girls. Froim éNidence that supported a view that he had
an unnatural sexual interest in yougigs, the jury could draw the inference that Mr. Patino had
fact engaged in substantial sexual conduct wita.DBecause the inferem was permissible, the
state appellate court did not unreasonablyyaBplbreme Court precedean holding that the
admission of the shower evidence did not violate due pro&=s.Jammab26 F.2d at 920.

D. Dismissal of Juror Whose Younqg Son Had Become ll|

During the presentation of evidence, the t@lirt dismissed a juravho reported that she
needed to stay home to care hier young son who had become ilir. Patino argues that this
violated his Sixth Amesiment right to trial by an impatrtial jury.

1. Background

The issue arose after the prosecution had réstedse and the defense attorney presents

® In Jamma] the police found a gun, $47,000 and drugs éntthnk of Jammal’s stolen car when
they arrested Willis, who hadoéén Jammal’s car; 18 montlaer, the polkie found $135,000 (but
no drugs) in the trunk of Jammal'srag@hen they arrested Jammal. tAal, Willis said he had no
idea the drugs and money were in the trunk ofrdal’s stolen car until police opened it. The
prosecution urged the jury to infer thatfbdéthe drugs and the $47,000 found in the trunk of
Jammal’s car when Willis was arrested belongegatonmal since Jammaltda was arrested also
with a large stash of cash in his trunk. Jammal unsuccessfully objected that this evidence
effectively branded him a drug @er and was therefore inadmissible character evidence. The
Ninth Circuit explained that setaw evidence rules were besttle point in a federal habeas
proceeding and any problem iretfury inferring that Jammalad put the $47,000 and drugs in th
car earlier (even if impermissible under state)lavas not a constitutional problem because the
inference that Jammal had gadth the $47,000 and drugs in thenk on an earlieoccasion was a
“rational inference” the jury could draw frometlevidence that he waaught with $135,000 in his
trunk. Jamma) 926 F.2d at 920.

Jammalis one of the few cases that provideg gunidance as to what might amount to the
introduction of evidence thatight amount to fundaental unfairness. The Ninth Circuit
continues to use thtammal‘permissible inference” test imabeas cases governed by AEDPA.
See, e.gNoel v. Lewis605 F. App’x 606, 608 (9th Cir. 2015) (admission of gang evidence did
not violate due procesd)undin v. Kernan583 F. App’x 686, 687 (9th Cir. 2014) (citidgmmal
and concluding that admission of graffiti evidewlo@ not violate due process because there wer
permissible infereces to be drawnjzonzalez v. Knowle$15 F.3d 1006, 1011 (9th Cir. 2008)
(citing Jammaland concluding that evidence of prizad acts did not viate due process).
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the testimony of her first two wiisses. After all the jurors ottiaan Juror No. B2 were excused

for the day on Monday, August 1, 2016, the tralt (in the presence tifie attorneys and

defendant) spoke to Juror B2, who had submitted a note stating that her child had become ill.

999-1000. Juror B2 said that she would be unt@bégpear in court the next day (August 2)
because her son had fallen dEhool authorities had informéer that her son “had a cold,
something like a mild flu, and then they said siomach—diarrhea. | car’ | can’t send him to
school.” RT 1000-1001. Juror B2 explained that shd recently moved to the area and did not

know anyone who could care for her son the deyt the woman she lived with had a job and

was unavailable to care for Juror B2's child, dndbr B2's relatives who had been available until

that day were leaving town early the nendrning. RT 1000-1001. Juror B2 was unwilling to

leave her sick seven-year-oldnshome alone and did not think she could find someone who could

care for him by the next day. RT 1000-1001.

The prosecutor suggested that Juror No. B@ismissed for cause; the trial court agreed.
RT 1001-1002. The court stated:Al{ this time the court is gog to find good cause to relieve
the juror and we’ll put one of theternates in place.” RT 100Refense counsel objected, statin
that she would be “perfectly ppy to pause the defense caseafdlay” and bring her remaining
witnesses back on the followingyd@Vednesday); if the juror wassill unable to return at that
point, the court could revisit thguestion of whether Juror B2 should be dismissed. RT 1003.
trial court rejected the defense proposal becduss No. B2 “indicated that she could not say
whether [her son] was going to better in a day,” Juror B2 hawb one available to take care of
her son, and “apparently the illriegot worse today than it haddn earlier this morning.” RT
1003-1004.

The dismissal of Juror B2 was done parsiuto California Penal Code § 1089, which

provides, in relevant part:

If at any time, whether before after the final submission of the
case to the jury, a juror dies loecomes ill, oupon other good

cause shown to the court is foundomunable to perform his or her
duty, or if a juror requestsdischarge and good cause appears
therefor, the court may order the juto be discharged and draw the
name of an alternate, who shall thake a place in the jury box, and
be subject to the same rules aadulations as though the alternate

23

The




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02151-EMC Document 14 Filed 05/27/20 Page 24 of 37

juror had been selected @se of the original jurors.

Cal. Penal Code § 1089.

Mr. Patino argued on appeal (as he does heag}hk dismissal of Juror B2 violated his
state law rights and his federal constitutional right to trial by an impartial jury. The California
Court of Appeal had “no difficty concluding the trial court met its obligation to investigate and
did not abuse its discretion intdemining Juror B2 was unable perform her duty because of her
sick child and lack of childcare.Pating 2018 WL 4113155, at *9. That court also rejected Mr.
Patino’s argument thatrmalsight showed that defense counsas correct “that allowing juror B2
leeway to care for her son witha@moving her from thgury would not have caused more than 3
short delay: the testimony ofdhlemaining defense character wises was quite short and went
quickly.” Id. The state appellate court explained thatreasonableness of the trial court’s

decision to dismiss a juror “must be considea¢the time the decision was made and not with

the benefit of hindsight.”Id. (citation omitted). Moreover, theasé appellate court noted that the

record did not show that the trial court’s conceat the child’s illness migHast more than a day
was unfounded!d. (citation omitted).

The California Court of Appeal did not disss the federal constitutional claim that had
been presented to it. Because there is no reasoned state court decision on the federal consi
claim, this Court “must determine what arguments or thestpported or . . . could have
supported the state court’s decisiand then it must ask whethers possible fairminded jurists
could disagree that those argumenttsheories are inconsistenith the holding in a prior
decision” of the U.S. Supreme CouHarrington v. Richter562 U.S. at 102.

2. Analysis Of Claimed Violation oRight To Trial Bylmpartial Jury

The Sixth Amendment guarantees the criminatigused the right to a fair trial by a panel

of impartial jurors.U.S. Const. amend. V&ee Irvin v. Dowd366 U.S. 717, 722 (1961).

The purpose of the jury trial, as we noteduncan,is to prevent
oppression by the Government. “Prdivig an accused with the right
to be tried by a jury of his peegave him an inestimable safeguard
against the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judgdduncan v. Louisiangd391

U.S. 145, 156 (1968)]. Given thisymose, the essential feature of a
jury obviously lies in the int@osition between the accused and his
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accuser of the commonsense judgment of a group of laymen, and in
the community participation andaied responsibility that results
from that group's determination of guilt or innocence.

Williams v. Floridg 399 U.S. 78, 100-01 (197®geid. at 103 (holding thattate’s refusal to
impanel more than six members for a jury didl violate the defendantSixth Amendment right
to trial by jury);Duncan 391 U.S. at 149-50 (Fourteenth Amdenent guarantees a right to jury
trial in all state court criminadases that would, if tried in fed# court, come within the Sixth
Amendment’s right to jury trial). “Due prosg means a jury capabledanilling to decide the
case solely on the evidence before it, and bjtrilge ever watchfuio prevent prejudicial
occurrences and to determine the effecuath occurrences when they happesrhith v. Phillips
455 U.S. 209, 217 (1982) (finding nodimto conclude that juror wwampliedly biased where trial
judge held a post-trial hearing addtermined that jury’serdict was not influenced by the fact
that one juror applied for alp with the district attorney’s office during the triad); at 218 (trial
judge’s findings that juror’s gghication for a job wth the district attorney’s office did not
influence the jury’s verdict haa presumption of correctness un@8e2254(e) that had not been
overcome by clear evidence).

Other than these very broad principles tr@red above about the jury-trial right, this
Court has not found any Supreme Court authority that would agkianalysis of Mr. Patino’s
claim. These Supreme Court easpeak in very broad termisout the jury trial right.
“[E]valuating whether a rule gication was unreasonable rees considering the rule’s
specificity. The more general the rule, the messvay courts have in reaching outcomes in cas
by-case determinations.Yarborough v. Alvaraddb41 U.S. 652, 664 (2004).

There are two published cases from the Ni@ircuit on the dismissal of jurors under
California Penal Code § 1089. The Ninth Citctas determined that the California juror-
substitution procedure in California Penal C&1¥089 is constitutionally adequate because it
“preservels] the ‘essential feature’ oetjury required by th8ixth and Fourteenth
Amendments.” Miller v. Stagney 757 F.2d 988, 995 (9th Cir. 1985) (quotiiliams v.

Florida, 399 U.S. 78, 100 (1970)). Miller, the trial court dismissed two jurors on the fifth day

of deliberations. One juror had called in sick whk flu, and the parties wgpd that she could be
25
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dismissed and replaced. After learning thadther juror thought theecond juror had been
intoxicated, the trial court helalhearing at which the second juealmitted having fallen asleep
but denied having been intoxicdtand other witnesses testifiec@thhey smelled alcohol on his
breath.ld. The trial court dismissetie second juror, replaced the two dismissed jurors with
alternates, and instructed the jioybegin deliberations anew. & petitioners complained that the
dismissal and replacementtbk two jurors deprived them ofetin rights to trial by jury and due
process.ld. The Ninth Circuit disagrek concluding that the procexks followed by the trial
court did not violate the petitioners’ federahstitutional rights and “preserved the ‘essential
feature’ of the jury required by the Sixth and Fourteenth Amendmelats Miller determined
that “section 1089 is facially valid under the Sixth AmendmeRgtez v. Marshall119 F.3d
1422, 1426 (9th Cir. 1997). The sad case from the Ninth CircuRerez held that substantial
evidence supported the state taalrt’s conclusion that a juroremotional instability that
rendered her incapable of participating in furttieliberations provided good cause to remove hg
from the jury. “The triatourt conducted a lengthy interviewtlvjuror Robles bfere determining
that she was unfit to continue deliberatirtyie to her emotionally upset statd. The Ninth
Circuit also held that the factahthe emotionayl upset juror irPerezwas known by the trial
court to be a holdout juror — i.e., she wanteddquit while other jurorazanted to convict — did
not improperly influence the trial aat’s decision to dismiss hetd. at 1424, 1427.

In his direct appeal (and hénelr. Patino pointed to absoldyenothing, other than the fact
of dismissal of the juror itself, to suggest that ¢heas a violation of his py-trial right. But the

mere dismissal of a juror simpiy not enough to show a violation thie constitutional right to a

" The dissent ifPerezfocused on the fact that the othemojis knew the trial court had dismissed
the juror who was known to them and tiwairt to be the lone holdout jurold. at 1428-29
(Nelson, J., dissenting). In tléssenting judge’s view, the disssal of the holdout juror sent “a
strong message to the remainiiigjurors that the trial couendorsed theproclivity for
conviction and implicitly encouraged them to ‘ti@heir position.” This kind of reverse coercion
interferes with the jury’s independent deliagons and threatens the defendant’s Sixth
Amendment right to a fair trial.’Id. at 1429 (Nelson, J., dissentingjtation omitted). The
dissent inPereztouched upon a key concern in dismissinpgrar: that a judgenight purposely or
inadvertently tip the scales toward a convictidimat concern simply was not present in Mr.
Patino’s case because the jury had not evetedtdeliberations and Juror B2 was not a holdout
juror.
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trial by jury. As with most of his other clainmtjs claim was presentediprarily as a claim for a

state-law error and included only a passing reference to the violation of a federal constitutional

right. Mr. Patino did not attempt — here or is ktate court appeal —¢aplain just how the
dismissal of Juror B2 deprivédm of a panel of impartial jurs. Mr. Patino provided no clues
with his minimal case citations, which consistwb Supreme Court casaad one Ninth Circuit
case:lrvin v. Dowd 366 U.S. 717 (19618mith v. Phillips455 U.S. 209 (1982); ar(éreen v.
Whitg 232 F.3d 671 (9th Cir. 2000). None of these chagse facts anywhergar to facts in Mr.
Patino’s case.

Irvin, 366 U.S. 717, 722, confronted the problemegoldsy extensive pretrial publicity that
had tainted the jury poolrvin explained that, although it generailysufficient “if the juror can
lay aside his impression or opiniand render a verdict bad on the evidence presented in court/
id. at 723, that rule does not folese inquiry when the circunasices suggest such widespread
prejudice against a defendant that a fair trial cannot beskadd.at 727-28.Smith 455 U.S. 209,
involved a juror who applied forjab with the district attorney’sffice during the trial. The
Supreme Court explained that @ases had established that “gwecess does not require a new
trial every time a juror has been placed in a potentially compromising situation”; and held that
there was no due process vidbation the facts in that cadd. at 217. Green v. White232 F.3d
671, dealt with a juror who concealed his criminaldrngfrom the trial courtand told other jurors
he believed the defendant was guilty as sodmeasaw him and wished he could shoot the
defendant. The Ninth Circuit granted habedisfren the ground thahe petitioner had been
denied his right to trial by an impartial jur@gncluding that the juror’s “pattern of lies,
inappropriate behavior, and attempts doear up his behavior troduced ‘destructive
uncertainties’ into the fact-finding proces®ich that bias must be presumédl.at 676, 678.
These cases do not involve any $aittat were anywhere closethmse present in Mr. Patino’s
situation and do not provide any legal prpies directly applicable to his claim.

Relief on Mr. Patino’s claim is foreclosed un@e2254(d)(1) because the rejection of his
claim was not contrary to, and did not involveuameasonable applicatiaf, clearly established

Federal law as determined by the U.S. SupremetC@8rU.S.C. § 2254(d)(1). In short, the U.S
27
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Supreme Court has never issuag holdings that give a clear answmto the questions presented
by Mr. Patino’s claim.

The Supreme Court has not issued a holdohdyessing the proprietf a trial court
removing a juror due to an inabilitg continue to attend trialCf. Williams v. Johnsqr840 F.3d
1006, 1009-10 (9th Cir. 2016) (explaining thathaligh the Ninth Circuit earlier had held that
reversal is warranted when it“ieasonably possible” #t a juror has been dismissed due to her
position on the merits of the casmbeas relief was not availalidecause there was no similar
holding from the Supreme Court andctiit-level precedent could not biee basis to grant relief in
a habeas case governed by § 229#torian v. Singh584 F. App’x 742, 743 (9th Cir. 2014) (no
habeas relief for petitioner who had “cited United States Supreme Court case holding that
dismissal of a juror, holdout or otherwise, is unconstitutional”).

The Supreme Court also has not issued dihglthat would governesolution of Mr.
Patino’s argument that the triedurt should have paused theltaad made a daily determination
of whether and when Juror B2 cdukturn to jury duty based on thate of her son’s health. The
Supreme Court has held that it is@esible error for a ial court to inquire about the extent of the
jury’s numerical division when afjy reports that it is deadlocke®rasfield v. United State272
U.S. 448, 449-50 (1926 Brasfielddoes not aid in determining wtiner Mr. Patino is entitled to
relief because the jury in his case had not estarted deliberating gbe trial court had no
occasion to inquire about the nature and extetitefury’s numerical division before considering
whether Juror B2 should be dismissed. AlthoBgésfieldputs a limit on how far a coumaygo
-- 1.e., it may not ask abotiie extent of the jutg numerical division -Brasfieldsimply provides
no help in determining how far a trial countuistgo in makingmquiries in response to a juror who
reports that she is unable tontinue serving on the jury.

Finally, the Supreme Court has not issuénblaing that the Constitution requires a trial
court to try alternative remediesuch as postponing the trialtimee hopes that Juror B2's son’s
illness would be short-lived, befochoosing to dismiss a juror.

Due to the absence of a holding from theSUSupreme Court on point, 8 2254(d)(1) bars

relief on Mr. Patino’s claim that his right to trial by an impartial jury was violated when the trig
28
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court dismissed Juror B2. Everoifie considered the statemenSmith v. Phillipghat due

process requires a jury “capable and willing to ded¢he case solely on the evidence before it, and

a trial judge ever watchful to @vent prejudicial occurrences anddetermine the effect of such
occurrences when they happen,” 455 U.S. at 21fFradwaide clearly established federal law from
the U.S. Supreme Court, the Gaithia Court of Appeal’s decish was not contrary to, or an
unreasonable applicatiar, that decision.

The trial court made a “find[inghat Juror B2 is unable fmerform — continue to perform
her duty as a juror now becausehef family emergency, which ke iliness of her son.” RT
1002. That finding is presned correct hereSee28 U.S.C. § 2254(e). The California Court of
Appeal reasonably could have héiét the trial court made aaequate inquiry into the facts
before determining that Juror B2 should be dss®d due to her needdare for her sick child.
The California Court of Appeal &b reasonably could have conclddbat the trial judge satisfied
the duty to be “ever watchful fwevent prejudicial occurrences§inith 455 U.S. at 217, and that
there was no prejudidiaccurrence on the facts presentddhere was no hint of misconduct by
the juror; she simply had a sickild who needed her attentioAnd there was no suggestion that
Juror B2 was a holdout juror; iedd, deliberations had not evemgbe. Mr. Patino is not entitled
to the writ on this claim.

E. Claim Of Prosecutorial Misconduct In Clagi Argument The Impact of The System On

The Victim And The Defens€alling The Victim A Liar

1. Background

Mr. Patino claims that his fedém@ue process right to a fdiial was violated when, during
closing argument, the prosecutor appealatiégassion and prejudioéthe jurors with
references to the impact the criminal jostsystem was having on the minor victim and
denigrated defense counsel érallenging Doe’s testimony. Docket No. 1 at 42. The commen

in question are the italioéd statements madethis rebuttal argument:

Now, it's not easy being a child molest victiaving to answer
guestions from everyone, haviagults ask you over and over the
same thing, having to go to [ChiRfotective Services], go to Calico
[i.e., a center to repoand be interviewed about child abuse], talk to
the D.A.’s office, testify at a pnehinary hearing for day and a half,
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testify at this trial over the cose of two days, answering every
guestion from so many differentgg@e. And God forbid there’s
any deviation in any answers thiea attacked by the defense as
being inconsistentlt’s not easy being a child molest victim being
accused of lying.

Defense said, Oh, your heart goes out to her. N defense is
calling her a liar.

RT 1192. Defense counsel thelnjected that this was “improper argument,” and the court
overruled the objection. RT 1192.

Mr. Patino argued on appeal (as he does heag}tie comment that it was “not easy bein
a child molest victim” improperly@pealed to the jurors to fegympathy toward the victim. And

he argues that the argument thihe defense is calling her ati’ improperly denigrated defense
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counsel.

The California Court of Appedirst rejected Mr. Patino’s claim that the argument that it

was “not easy being a child molest victim” impeoly appealed to the jurors to feel sympathy

toward the victim:

“A criminal prosecutor has mudatitude when making a closing
argument. Her argument may $teongly worded and vigorous so
long as it fairly comments on theidgnce admitted at trial or asks
the jury to draw reasonable inémces and deductions from that
evidence.” People v. Seumar(@015) 61 Cal.4th 1293, 1330
(Seuman))

“The applicable federal and staggandards regarding prosecutorial
misconduct are well establishetiA prosecutor’s . . . intemperate
behavior violates the federab@stitution whent comprises a
pattern of conduct “so egregious tltahfects the trial with such
unfairness as to make the convicteodenial of due process.”” . ..

“Itis ‘settled that an appeal tbe jury to view the crime through the
eyes of the victim is rsconduct at the guilt phasétrial; an appeal
for sympathy for the victim is out of place during an objective
determination of guilt [Citations.]” (People v. Ariag1996) 13
Cal.4th 92, 160.)

... [T]he prosecutor did not impperly ask the jury to view the
crime through the eyes of the victim. (He did not, for example, ask
the jury to imagine the emotional and physical pain Doe must have
suffered from the continuous sexasause inflicted by Patino.)
Rather, he was pointing out howfatiult it was for Doe to talk
about the embarrassing detaifshe crime repeatedly with
strangers, a point Doe herself mad®en she testified that she was
embarrassed to talk about what Patilibto her. Taken in context,
it is clear the prosecutor was arguing that this difficulty could
explain the discrepancies in Deelllegations over time. The
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prosecutor’'s comment was a pessible response to defense
counsel’s attack on Doe’s credibility.

Pating 2018 WL 4113155, at *11-12.
The California Court of Appeal also rejectin@ claim that the prosecutor had improperly

denigrated defense counsel by sayidge“tlefense is catlg [Doe] a liar”:

““A prosecutor commits miscond if he or she attacks the

integrity of defense counsel, orsta aspersions on defense counsel.”
[Citations.] “In evaluating a aim of such misconduct, we

determine whether the prosecutor’'s comments were a fair response
to defense counsel’s remarksitftion], and whether there is a
reasonable likelihood the jury construed the remarks in an
objectionable fashion [citatn].” [Citation.] . ..

We see nothing improper in thismment. In her closing argument,
defense counsel told the jury Doe “had every reason in the world to
make up these allegations” ancdtad “motive to lie.” (ltalics

added.) The prosecutor's commerdtttthe defense calls the victim
a liar” was a fair response tiefense counsel’s remarks.

Patino, 2018 WL 4113155, at *12.

As the last reasoned decisioorfr a state court, the CalifoenCourt of Appeal’s decision
is the decision to which § 2254(d) is appli€gee Wilson138 S. Ct. at 1192. Mr. Patino is
entitled to habeas relief onlytifie California Court of Appeal’decision was contrary to, or an
unreasonable application of, clgadstablished federal law frometi.S. Supreme Court, or was
based on an unreasonable deteatiam of the facts in light of the evidence presented

a. Analysis of Federal Constitutional Claim

The appropriate standard r@fview for a prosecutoriahisconduct claim in a federal
habeas corpus action is the narrow one of daegss and not the broad exercise of supervisory
power. Darden v. Wainwright477 U.S. 168, 181 (1986) (“it ‘is nehough that the prosecutors’
remarks were undesirable oreevuniversally condemned”gmith v. Phillips455 U.S. 209, 219
(1982) (“the touchstone of duequess analysis in cases of géé prosecutorial misconduct is the
fairness of the trial, not the culpability of the prosecutor”). Umdleden the inquiry is whether
the prosecutor’s behavior or rerka were improper and, if so, whethbey infected the trial with
unfairness.Tan v. Runne|$413 F.3d 1101, 1112 (9th Cir. 2005). Timfdenstandard is a very
general one, leaving courts ‘more leeway in reaching outcomes in case-by-case

determinations.” Parker v. Matthews567 U.S. 37, 48 (2012) (omissi in original) (quoting
31
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Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)).

Here, the California Court of Appeal’s rej®n of these claimef prosecutorial
misconduct was a reasonable laggiion of the federal constitional standard. As the state
appellate court reasonably detamad, the prosecutor’'s commentsrev@ fair response to defense
counsel’s remarks.

A prosecutor’s comment in rebuttal “mustdeluated in light othe defense argument
that preceded it."Darden 477 U.S. at 179. “Criticism of defemtheories and tactics is a proper
subject of closing argumentUnited States v. Sayetsitty07 F.3d 1405, 1409 (9th Cir. 199,
United States v. Frederick8 F.3d 1370, 1379-80 (9th Cir. 1996) (prosecutor's back-handed
compliment to defense lawyerrfoonfusing witness, which appedrto imply that his methods
were somewhat underhanded and designed t@pténuth from coming outvas improper but not
alone reversible error). Herde prosecutor’'s comments that it was “not easy” to be a child
molestation victim and that the dage had called Doe a liar werérfla@esponses to the efforts of
defense counsel in the defer$éesing argument to show that Doe had lied. It was not an
unreasonable application Dardenfor the California Court of Apgal to reject the prosecutorial-
misconduct claim.

The comment that it was “netsy being a child molest Wim” related directly to the
defense closing argument tiiaéd to undermine Doe’s crediliifiby pointing out how her story
had changed over the course of several madtshe was interviewed by different adults.
Defense counsel had argued that Doe’s “descriptions of sexual actsssouofdike what a 16-
year-old has cobbled together from T.V., interiet friends. . . . Soundsore like a description
than an actual memory.” RT160. Defense counsel had tlseiggested that Doe was making
things up, pointing at the variations betweendtatements at Childrotective Services, the
Calico Center, and the D.A.’s office, as welldasing interviews before the preliminary hearing
and in her testimony at theghminary hearing. RT 1160-6Defense counsel had argued, for
example, that Doe’s statemetttat Mr. Patino had kissed hertlne shower and put something in
her vagina when her eyes were covered Viresaly bizarre” in that'they don’t come up until

very late in her description tiiese events.” RT 1160. Defenseigsel then continued: “l went
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through with her on the stand each and every sineehas talked about these events”: Doe had T
mentioned these two incidents in her statemanh@hild Protective Services, the Calico Center,
and the D.A.’s office in 2016 — and that it was antil “the fourth timeshe’s talked about the
events of this case that she first tells thatystdrout her eyes being coed and something that's
not his thumb going inside her vagina.” RT 1830- A few sentences later, defense counsel ha
argued that it “seems like thasemething you’d remeneal when person aft@erson after person
is asking you to tell them everything you rem@&mabout being sexualBbused.” RT 1161. As
to a kiss in the shower that Bdirst described in later questiag, defense counsel had urged:
“Isn’t that something she would have remembezadier if that had d@aally happened?” RT
1162;see also id(“And if it had happened, she wouldveatold someone sooner than two years

after the firstime she talks about this.”Defense counsel then argued:

When [Doe] came in and testifiedthink all of our hearts broke for
her a little bit because the pain that she felt and the pain that she
showed was real. That's pain tlslte has felt throughout this entire
family dynamic. ... It's so tentipg to see her tears and gloss over
the fact that there really isn’'t raln evidence here, to gloss over the
fact that there are actual holaghe prosecution’s case. [{] We
know that she did this taatrol her mother’s actions.

RT 1170-71.

In light of the extensive defise arguments about the variasan Doe’s statements to
various authorities, the prosecuthd not render the trial fundanmtaitly unfair with his responsive
rebuttal argument that it was “neasy being a child molest vitt,” having to discuss highly
personal and embarrassing detailer and over again, only to betimized for any discrepancies
in her statements.

With regard to the prosecuts specific statement that tldefense was calling Doe a liar,
the state appellate court’s rejection of pinesecutorial-misconductaim was reasonable.
Although defense counsel may not have use@xiaet word “liar” to describe Doe, the
overwhelming force of defense counsel’s clgsangument was that [@died in accusing Mr.
Patino of molesting her.

Before the prosecutor made the statemerghbuittal, defense counded argued at length

that Doe had fabricated the charges against Mm&atian effort to get Degs mother to break off
33
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her relationship with Mr. Patino becauseeDamew Mr. Patino abused Doe’s moth&eeRT
1148-51;e.9.,RT 1148 (defense counsel arguing thah not quite done talking about the
relationship between Edgar andd®s mother] because it's frometumult and the drama of that
relationship that these molestatiallegations arise.”); RT 11%8efense counsel arguing that,
when the extended family reported that MrtilRawas physically abusing Doe’s mother, the
police did nothing and told Doe: “we need someahe says, | have beenetlictim of a crime to
make a report before we canuwdty do anything. And so thabnversation with the Hayward
police plants an idea in the back of [Doe’s] miiidRT 1154 (defense emsel arguing that, after
Doe’s cousins tell her later that “everyonevisndering why you didn’t do more to get your Mom
to leave him that she first — fre very first time says Edgardiého] molested me.”). Defense

counsel also had argued:

[W]hen you were doing jury setBon — we asked you questions

about whether or not kids lie aadot of you wrote that in general

kids don’'t have a reason to lidnd | think thats probably true

most of the time. But that’s not trirethis case. [{] Doe had every
reason in the world to make up theslegations. She had two years
worth of reasons to make up these allegations. And she comes from
a family where truth telling isnitalued that highly, where words

don't really need to be true. They just need to be what needs to be
said to get whatever you want irathparticular situation. So she

used the tools she had been taught. She used her words to get what
she wanted. And she’s still doitigat. [{] Her motive to lie by

itself is reasonable doubt. How cy@ou possibly be sure that she’s
telling the truth when her motive lie is so strong and so
understandable.

RT 1157.

Given the foregoing arguments by the defenagéplainly and repeatly suggested that
Doe was lying and doing so for an ulterior motithee prosecutor’s statement in rebuttal that the
defense was calling Doe a liar didt make the trial fundamentaliynfair. The California Court
of Appeal reasonably so determined.

2. Asserting That Child Molestation Is Underreported

a. Background

Mr. Patino asserts that theogecutor engaged in miscondbgtreferring to facts outside

the record when he argued tichtld molestation was an under-refgal crime. Docket No. 1 at
34




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 3:19-cv-02151-EMC Document 14 Filed 05/27/20 Page 35 of 37

42.

During his rebuttal argument,elprosecutor took aim at tseveral defense witnesses wh
opined that Mr. Patino did not hatlee character trait for sexudéviancy with children. The
prosecutor argued that the defense witnessesians were of little use given the lack of
testimony that they ever talkéol Mr. Patino about his sexualglees. The prosecutor argued:
“Defense witnesses claim he’s not a sexual deviant with children because he never acted th4
in front of them. Well people suds the defendant don’t act ougithsexual deviancies involving
children in front of frieds. [f] How many times has the wobéen fooled by friends, family and
neighbors? How many times do you see on the iieéWs the reporters interviewing neighbors
[sic] someone has just committed a horrible eriitme neighbor says, it's a quiet neighborhood.”
RT 1180-81. Defense counsel objected thatwiais “improper argunm,” and the court
overruled the objection. RT 1181. tkg the prosecutor arguedathhaving to disclose very
personal information to many @gle and having people accusmmghild molestation victim of
making things up made it diffitito be a child molestation viat and said: “It's no wonder why
child molestation is a \&ly underreported crimé RT 1192 (emphasis added).

The California Court of Appeaxplained that “‘counsel may nassume or state facts not
in evidence . . . or mischaracterize the evidend#atino, 2018 WL 4113155, at *12, but found ng

violation of that rule.

[In making a record after the jury argument, the] prosecutor
explained this comment was a “common sense” argument that child
molesters conduct their crimes invate and in a manner so as not
to be detected. The trial cownderstood the comment as making
the point that “the nature of thefefise is one that is not spoken of
or broadcast.” The Attorney Genkfarther argues the prosecutor’s
comment was an appropriatepesse to the defense character
witnesses' assertions that thed never seen Patino display sexual
interest in a child. All of these points are well taken; the
prosecutor’s comment was a persilide response to the defense
character evidence. In this cert, we believe the comment was
fair argument, not an impropeagtment of fact. Nor do we see
how the jury could have understoodapplied the comment in an
erroneous manner or in a mantieat would harm Patino.

Pating 2018 WL 4113155, at *13.

The California Court of Appeallso determined that tlspecific comment that “child
35
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molestation is a vastly undep@rted crime” was namproper because it was based on evidence
presented at trial.Id. Specifically, “Dr. RacheGilgoff--who was calledy the prosecution as an
expert in pediatrics, child sexual assault, enittl sexual assault exams--testified, ‘The vast
majority of people who have been sexualbused never disclose that abuséd”

b. Analysis Of Federal Constitutional Claim

The California Court of Appeal’s rejectiai the prosecutorial-misconduct claim was a
reasonable application of the fedaranstitutional standard thahly conduct that makes the trial
“fundamentally unfair” warrants heas relief. A prosecutor “granted reasonable latitude to
fashion closing arguments,” and is “free to argegesonable inferences from the evidence.”
United States v. Gray76 F.2d 1411, 1417 (9th Cir. 198®s the state appellate court
reasonably determined, the progecis comment that the defenagnesses would not have been
in a position to make an informed decisalout whether Mr. Patinead sexual desires for
children was a common sense argument that amligsting is a crime denin private to avoid
detection. “It is expected thatrors will bring their life expegnces to bear on the facts of a
case.” Hard v. Burlington N. Ry. Cp870 F.2d 1454, 1462 (9th Cir. 1989¢e alsdHead v.
Hargrave 105 U.S. 45, 49 (1881) (“far from laying asitheir own gener&nowledge and ideas,
the jury should have applied tHatowledge and those ideas to thatters of fact in evidence in
determining the weight to be giveo the opinions expressed; and/és only in that way that they
could arrive at a just conclusi”). Moreover, the argument thifie defense witnesses were not
able to give informed opinions about whether. Matino had a deviant imesst in children was
consistent with the jury instructions. The juvgs instructed that, in evaluating a witness’
testimony, the jurors could considé&ow well could the witness see, hear or otherwise perceive
the things about which the witetestified.” RT 1213. The jugtso was instructed that, “[i]n
deciding whether testimony isu and accurate, use your common sense and experience.” R]
1213. The trial was not renderechflamentally unfair when the peautor highlighted that the
defense character withesses had no real basuhich to base their opinions about whether Mr.
Patino had a deviant imst in young girls.

The state appellate court also reasonably aetexd that the particulatatement that child
36
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molestation is an underreportedme was not improper becausas a reasonable summation o
the testimony from the expert wéss, who had testified that sisexual abuse victims never
disclose the abuse.

Mr. Patino is not entitled to the writ on his prosecutorial-misconduct claims because h
not shown that the California Cdwf Appeal’s rejection offtose claims was an unreasonable
application ofDardenis rule that a due process viotatioccurs only when the prosecutor’s
conduct makes the trialtthdamentally unfair.”"SeeDarden,477 U.S. at 181.

F. No Certificate of Appealability

A certificate of appealability will not issuesee28 U.S.C. § 2253(c). This is not a case i
which “reasonable jurists would firttie district court’s assessmaitthe constitutional claims
debatable or wrong.Slack v. McDaniel529 U.S. 473, 484 (2000). Accordingly, a certificate of
appealability iDENIED.

VI. CONCLUSION

For the foregoing reasons, the petitifor writ of habeas corpus BENIED on the merits.

The Clerk shall close the file.
IT1SSO ORDERED.

Dated: May 27, 2020

2L

EDWAKD M. CHEN
United States District Judge
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