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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

TODD MANDEL , an individual,

Plaintiff,
MEMORANDUM DECISION & ORDER
V.

Cas Na 2:19-cv-00563
HOLLY HAFERMANN , VANESSA

OSTOVICH, ELLIOT TAYLOR, PAUL Judge Howard C. Nielsm, Jr.

ROTHERNBERG, and ROTHENBERG

PC., Magistrate JudgeDustin B. Pead
Defendans.

This case is before Magistrate Judge DuBtiPead pursuant to a PBSC.
8 636(b)(1)(A referralfrom District Court Judge Howard C. Nielson. (ECF Ng.Currently
perding kefore ths court isHolly Hafermann(“Ms. Hafermani), Vanessa Ostovich {s.
Ostovich”) and Elliot Taylor’'s (“Mr. Taylor)dollectively* Defendants) Motion to Transfer
Venue (“Motion”)! (ECF No. 32.)Having reviewed the partiebriefs and the tevant law, tke
court now renders the following Memorandum Decision and Order.

BACKGROUND

Plaintiff Todd Mandel’'s (Mr. Manderl or “Plaintiff”) actionwasremovedto federal
court on August 9, 201%ee28 U.S.C. 88 1441 and 1446. (ECF No.l@.hisAmended
Complaint, Mr. Mandestates causes of actiagainsthis exwife and business partnés.

Hafermam, Ms. Hafermanis husbandMr. Taylor, Ms. Hafermanis personal assistari)s.

1 Also pending, although not before this coigtDefendantsMotion to Dismiss for Failure to
Statea Claim (ECF No. 1) andDefendant Paul Rothenberg aRdthenberd.C: s (the “Rothenberg
Defendant’) Motion toDismissfor lack of personajurisdiction. (ECF No.10.)
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Ostovich, and AttorneffaulRothenberg and Rothenberg P.C., who previoastgd as legal
counsel to Mr. Mandel, Bl Hafermanmndentities associated with their businés¢ECF No. 2-
1at{932-34.)

In their Motion,Defendant@argue that venue should tvansferredrom Utahto the
Northern District of Californig[flor the convenience of the partiesd witnesses, in the
interests of justice28 U.S.C. § 1404(aplaintiff is a resident dfeither Park City, Utah or
Nashville,Tennesseeand Defendants aresidents of th&tateof Californiawith Ms.
Hafermann and MrTaylor damiciled in the Nothern District Declaraion of Holly Hafermann
(ECF No. 13)Declaration of Elliott Taylor(ECF No. 14); (ECF No. 37.)

STANDARD OF REVIEW

Pursuant to 28 U.S.C. § 1404(arourt “may transfer any civil action tovg other
district a division wrere it midit have been brought or to any district or division to which all
parties have consenté@8 U.S.C. § 1404(a). The court may oolylertransfer upon a showing
that it is“convenieljt to] the parties and the witnes$esd in ‘the irteres of justice’. See id.;
Atl. Marine Const. Co. v. U.S. Dist. Cout34 S. Ct. 568, 580, 571 U.S. 49, 134 S. Ct. 568
(2013) (8 1404(a) codified “the doctrinefofum non conveinfr the subsebf cases in which
the transferee forum is within tiederd court systemin such cases, Congress has replaced the
traditionalremedyof outright dismissal with transféy; see also Sinochem Int’l Co. v. Malaysia

Int'l Shipping Corp.549 U.S. 422, 430, 127 S. Ct. 1184, 167 L. Ed. 2d 14 (2007).

2 Sounding in both contract amatt, Plaintiff states causes of actiagainsthe Defendantgor:
defamation, falsdight, wrongul use of civil proceedings, abuse of process, breach of contract,
promissory estoppelyrongful discharge, alienation of affections, conversion, theft, breach of figucia
duty, intentional intdference with economic relationstentonal infliction of enotional distress,

negligent infliction of emotional distress and conspirédECF No. 21.)



To satidy secion 1404(a), the moving party mugdearly establish two prerequisiteSee
RESNV, LLC v. Rosenber@013 U.S. Dist. LEXIS 97597 *@. UtahJuly 11, 2013)First, the
moving party must showhat“the transferee couis a proper forum in which thecion could
have been brought ginally.” Chrysler Credit Corpv. County Chrysler, Inc928 F.2d 1509,
1515 (10" Cir. 1991) (“[Section] 1404(a) does not allow a cdartransfer a suit to a district
which lacks personajurisdiction over the defendants, even if they consent to 3uiécond, the
moving party bears the burden of establishing tha ttansfer will enhance the convenience of
the parties and witnesses, and is in the interest of jus@oety Television of Utah,LC v.

Aero, Inc.,.997 F. Supp. 2d 1191, 1206.(Utah2014) €iting Van Dusen v. Barragk376 U.S.
612, 616, 634 (1964)).

Section 140€) “i s intended to place discretion in the district court to adjudicate motions
for transfer accordingp an‘individualized, case-bygaseconsideration of convesince and
fairness” Chrysler Credit Cop., 928 F.2dat 1516 (QuotingStewart Org. v. Richo Corpd37
U.S. 22, 29, 101 LEd. 2d 22, 108 S. Ct. 2239 (1988)yhenevaluating the inconvenience of a
forum, the court’s analysis is inbrmed by, but not limited to, consideration of the following
discretionary factors

theplaintiff’s choice of forumthe accessibility of withegs and
othersourcef proof, including the availability of compulsory
process o insure attedance of witnesesthe cost of making the
necessarproof; questions as to the enforceability of a judgment
if one is obtainedrelative advantages and obstacles to a fair trial;
difficulties that may arise from congested dockets; the pitisgib

of the existence of estions arising in the area of conflict of laws;
the advantage dfavinga local court determine questions of

local law; and [ ] # otherconsiderations of a pactical nature that

make a trial easy, expeditivand econonaal.

Id. at 1516 ¢iting TexasGulf Sulphur v. Rter, 371 F.2d 145, 147 (X0Cir. 1967)).



DISCUSSION

As to the first element, Plaintiff does not appear to dispute that this actign have
been brought in the Nihern District of CaliforniaPlaintiff is domiciled*in eitherParkCity,
Utah or NashvilleTemesse” and Defendants are domiciladthe State of Californjavith Ms.
Hafermann and Mr. Elliott limg in the Nortlern District See28 U.S.C. § 139b)(1) (‘A civil
action may be brought-s(1) a judicial district in whih any defendant redes, if all defendnts
are residents dhe State in whichthedistrict is located . . .”); see alsdeclaration of Holly
HafermannECF Na 13) Declaration ofElliott Taylor (ECF No. 14)Declaration of Vanessa
Ostovich(ECF No. 15).

Regarding the second element, Defendants, as the parties rfaniragnsfer bear the
burden of establishintpat theexisting forum is inconvenienEmgdrs Mut. Cas. Cov. Batrtile
Roofs, Inc.18 F.3d 1153, 1167 (fCCir. 2010) uotingScheidt vKlein, 956 F.2d 963, 965
(10" Cir. 1992)).As set forth herie, Defendants meet their burden.

l. Plaintiff 's Choiceof Forum

In generala plaintiff s choice of forum weighs heavily against triansindeed “unless
the balance is strongly in favor of the naow, the plaintifis choice of forum should rarely be
disturbed.”ld. at 1167-68 (brackets and quotations omitted®fddencas diminished however,
whereplaintiff does noteside in the absenforum. Four Corners Nephrology Assocs., P.C. v.
Mercy Med Ctr. of Durango464 F. Supp. 2d 1095, 1098 (D. Cdlec. 6,2006). In turn, courts
accord little weight t@ plaintiff’s choice'where the factgiving rise to the lawsuit have no
material rehtion or sigificant connection to the plaintiff's chosen forun€dok v. Atchison,
Topeka & Santa FRy. C0.816 F. Supp. 667, 669 (D. Kan. 1998¢ealsoTyson v. Pitney

Bowes Long-&rm Disability Plan2007U.S. Dist. LEXIS 90842 *5D. N. J. Dec. 11, 2007)



(citation aomitted) (plaintiff’s choice has less force wheine forum“has little connection with
the operative facts @ lawsuit).

Mr. Mandelindicatesthat heis “domiciledin eitherPark City, Utah or Nashville
Tennessee as well as a Citizen of thénited Stagésand the states of Utadr Tennessee (and i
either case, not Californid (ECF No. 37at{ 5, emphasis addgdn general, théplace where a
person lives is assumed to be his domicile unless the evidence establishes the’cOntsaier
v. Neuensaohander,930 F. Supp. 1458, 1460 (D. Kan. 199%%)e alsdtate Farm Mut. Auto Ins.
Co. v.Dyer, 19 F.3d 514, 520 (10Cir. 1994) (the place of residence psima faciethe
domicile”). Where it appears that a party may have more tharr@sidencecours typically
employ a “totality of evidenceapproach to ascertain the pastintendeddomicile’” Wilson v.
IHC Health Servs2013 U.SDist. LEXIS 49007 * §D. Utah April 3, 20B) (citing Cressler
930 F. Supp. A1460)(citation omitted). In doing so, courts Ay consider a variety of faurs
including wherdhe partyvotes, works, anthaintainsabank accountd.

In response t®@laintiff’'s claimthat he is domiciled ieither Utah or Tennessee,
Defendantsubmit Mr. Mandeb svorn statementprovidedat aFebruary 15, 2018 court
hearingwhere he confirmthathis pimary resigénceis no longer Utah, bullashville
Tennesseé SeeHolly Brook Hafermann v.ddd Jeremyandel,No. 17STR005110, Superior
Court of the &ate of California fothe Gunty of Los Angeles. ReportsrTranscript of Oral

Proceedings, Thursday, February 15, 2018. (ECF No. 32-1, p. 16, In. 18-24.)\Biven

3 RESPONDENT[Mr. Mandel]: So once that was over, right when we did thercévdegree [si¢]
| acted. | bought a place in Nashville, Tennessee, whar@drking out of now. Thas my
home. That my primary residence.

THE COURT: Ithought you Wedin Utah[?]

RESFONDENT [Mr. Mandd]: The house is for sale. It was our housaml relocating to
Tennessee.



Mandels sworn incourt staément a totality of the evidencenalysisseemsinnecessary
Plantiff does notprovide any evidence contradicting his swdestimonyandtherefore for
purposes of tis court’s review Mr. Mandels domicile lies in Tennessée.

Nonethegss,even if the court were to accdgt. Mandels primary residence a#ah,
Plaintiff's decision tdile would beentitled tolessdeference becausér. Mandelfiled his
original actionin Utah's state courandfederalcourt was not his chosen foruBeeWright v.
UDL Laboratories, Inc.2011 U.S. Dist. LEXIAS 19071 *¢N. D. Ill. Feb. 24, 2011) & case
that has been removed from state to federal court is no longkintiff’s chosen forum, and
therefore does not require as much emphasis on this factoraddition, further undermining
the sigificance of Plaintiffs chosen forum is the fact thidte majority ofMr. Mandel’s claims
stem fromeventsconnetedto California notUtah These events includél) a December 13,
2017, Holiday Party organized by Ms. Hafermamacord company in Lo&ngeles California
(ECF No. 21 at43-52) (2) atempoary restraimg order filed by Ms. Hafermann against Mr.
Mandel on December 15, 2017, in Los Angeles, California (ECF Noat’®3-60) and(3) a to
be formedmanagementontractto be negotiated and permedin California (ECFNo. 2-1at
1135-37, ) Declaration of Holly HafermanfeCF No. 13.)

For thesgeasms, the CouraffordsPlaintiff's choice of forunlimited deference.

I. Accessibility of Withesses

The convenience of witnesses is the most significant factor in evejuwatnotion uder

§ 1404(a)Emprs Mut. Cas. Co0.618 F.3d at 1169(otingCook,956 F.2d at 966)Vhen

4“A court may take judicial notice of a fact that is not subjeceasonable dispute because the
fact‘can be acurately ad readily detemined from sources whose accuracy can reasotwebly
guestioned.”United Stateserel. Braoksv. Steves-Henger College, Inc359 F. Supp.3d 1088, 1102
(citing Fed. R.Evid. 201(b)); seeTal v. Hogan,453 F.3d 1244, 1264, n. 24 {1Qir. 2006) (a courtan
“take judicial notice of . . . facts which are a matter of public refotdere,Plaintiff’' s statements set
forth inthetranscript of thgublic proceedingsinot reagnably in dspute and the accuracy og&th
document can be readily determin&tereforejudicial notice is appropriate



analying accessibility “the convenience of noparty witnesses weighmore heavily than the
conveniencedf the parties themselve&nza Tech., Inos. Xilinx, Inc, 2017 U.S. Dst. LEXIS
178423 * 8(D. Cdo. Oct. 27, 2017)citationand quotation omitteyl

Defendantgprovidea list offorty-eightwitnessesthirty-eight of whomlive in California
with the renaining terresding ineitherOregon,New York, or Wisconsn. (ECF No. 132.)
Notably, none of the witessedive in Utah And, while Mr. Mandel argues th&efendanits
witnessesarenot necessary for trial, he does not dispute tlesidencyor identify any other
witnes®swho live inthe State oUtah. Indeed,lte convenience dhe nonparty witnesses
identifiedis significant because nonare within the subpoena power of a federal court sitting in
Utah.SeeFed. R. Civ. P. 4f&) (“A subpoaa maycommand a person to attend a trial, hearing or
deposition . . . (A) within 100 miles of where theson resides, is employed, or reglyla
transacts busess in person; or (B) within the state where the person resides Additjonally,
requiringwitnesses based California, OregonNew York,and Wisconsinad travelto Utahfor
pretrial proceedingsnposes substantial cost, burden and inconvenience, and aifisf-
witnesss cannot be conglled to attend trial in UtalseeFed.R. Civ. P. 45(eg)(B); see Jones
v. Wichita Stat&Jniv., 2007 U.S. Dist. LEXIS 291858 (D.Kan. Apr. 19, 2007) ¢out must
find the forum is “substantially inconvenient, not just that [the transferee t®ungrginally
more convenient)’

With nore of the witnesse® date,other than Mr. Mandel, having any connection to
Utah andthe majoriy of witnessesaving a connection tGalifornia, the accessibty factor
weighs heavly in favor of Californiaasa moreconvenienforum.

[l. Cost of Making Necessary Proof

Given the location of Defendants amewitnessesas well as theost of tavel related



expensesthe cost bmaking necessary proof in Utaould likely far exceed the cosif
litigation in California As aresult,this factor weigh in favor oftransfer.

Mr. Mandel argueghat Defendants have substantially more resoutcexpend otravel
and other expense¥et his calculationdoesnotincludetravel costgor thethirty-eight withesses
residing in CaliforniaThe coss assciated with discovery of these out-sthte non-party
witnesses will be considerably lower if theseas transferred to a more convehi@num and as
discussedihe hulk of the evidence relating ®laintiff's claims is in CaliforniaMoreover, the
conwenienceof Plaintiff’s counsel is irrelevant arghould not be considered in evaluatihg
approprateness of transfeinder § 1404(aSee, e.g., In re Horseshoe Entertainma8¥, F.3d
429, 434 (% Cir.), cert. denied540 U.S. 1049, 124 S. Ct. 826, 1578d. 2d 698 (2003).

V. CongestedDockets

“When evaluating the administiive difficulties of court congestion, the most relevant
statistics ar¢he medan time from filng to dispaition, median time from filing to trial, pending
cases per judge and average weighted filings pegejutliavajo Nation v. Urban Ouitfitters, Inc.,
918 F. Supp. 2d 1245, 12%3. N. M. 2013).

Based ondderalcourtmanagemengtatistics the Northern District of Cafornia has a
substantially less congested dodietn the District of Uta (8.5 vs. 10 months from disposition
to filing, and 25.3 vs. 43.9 months from filing to trial, for civil cases), although bas fewer
perding cases and filings per juddggee Admmistrative Office of the United States Court,
Federal Court Management Ststics®

Mr. Mandel contends the congestion of dockets neutral factoin the andysis. But,
given thestatistics the courfinds ths factor weightsslightly in favorof transfer.

V. Conflict of Laws and Local Law




In a diversity action, the is a preference thtte mattebe adjudicated by a court sitting
in the state that provides the governingstabtive lawSee Cook816 F. Supp at 6694r.
Mandelargueshe should be allowed to litigate in this forum becéhiselaimsare broght
unde Utah lawand “he damages resulting from each claim alleged wakdsitered in Utah.”
(ECFNo. 23 at 4.)

Whenthe meris of an action are unique to a particutecaion, courts favojurisdiction
by a court sitting in that local&ee Blak & Veatch Constr., Inc. v. ABB Power Generation, Inc.,
123 F. Supp. 2d 569, 581 (D. Kan. 200@risfering an action to a federal district court whose
substantive state laapplied to the contractihdeed, fi]t is axiomatic that[t] here is a local
interest in having localized controversies decided at homéldEarth Guardians v. United
Stated~orest @rv., 2012 US. Dist LEXIS 57016 *9 (D. Colo. Apr. 24, 20123iting Gulf Oil
Corp. v. Gilbert330 U.S. 501, 509, 67 S. Ct. 839, 9. Ed. 1055 (1947))Yet here Plaintiff’s
choiceof forum presents rnigher alocalized controvesy nor a local intest. Ratherthe locus of
the principal events and occurrences underlyingrtagrity of Plaintiffs claimsis California
not Utah.

Mr. Mandelarguegha his alienation of affectiorclaim isunique to Utah and tihefore
theconflict of lawsfactorweighs against transferAlthough Plaintiff's alieration of affection
claim exigs only under Utah, and not California laifvthe claim is viablethe Californiafederal
court could apply Utah lato adjudicate te claim. SeeVan Dusen v. Barragi376 U.S. 612
(1964).Further Plaintiff does not identifya singlewitness located in tdh who isrelevantto his
alienation of affections claintikewise, Mr. Mandels assertion that all damages were suffered
in Utah isamhiguous given thateither he noMs. Hafermanmesidein Utahandit is undear

what if any, oppontinities Plaintiffcontends &lost within tte state.

5 http://www.uscourts.ov/sites/@fault/files/data tables/fems na distprofile0630.2019
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As a resul the Court finds theonflict of law factorin favor oftransfer.

VI.  Other Issues

The Rdhenberg Defendants have not joirgdveighed in onDefendans’ Motion,
presumably out of concern that doing so couldvevéinejurisdictionalobjections raised in tive
own motion to ésmiss (ECF No. 10.)

A court may transfer a case un@et404(a) where it lacks personal gdtictionover a
defendant.Goldlawr, Inc. v. Heiman369 U.S. 463, 82 S. Ct. 914, 8Ed. 2d39 (1962)
(approvingtransfereven whergersonal jurisdiction vaslacking because Congress endcte
§ 1404(a) to remove obstacles that impede expeditious and orderly adjudication). In turn, Section
1404(a) authorizethe transfeof an entire actiomotindividual claims Wyndam Assoc v.
Bintliff, 398 F.2d 614, 618 {2 Cir. 1968, cert denied 393 U.S. 977, 89 S. Ct. 444, 21 L.Ed.2d
438 (1968)see also In re kght Transp. CorpSeairities Litigation, 764 F.2d 515, 516 {8Cir.
1985) (stating Section 14 “contemplates a plenary transferf the entirecase.

Accordinglyeven assming, asasserted in themotion, thathis court lackedurisdiction
over the Rothenberefendantsthe courimaystill ordertransfer of the cage California“[f]or

the convenience of the parties amithesses, in thenterests of justice 28 U.S.C § 1404(a).
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ORDER
After weighing the relevant factors, theourt findsthattransferpursuant to 28 U.S.C.
§ 1404(a)s appropriate Acocordingly, Defendantsmotion to transfer venuéo the Nathern
District of Californiais GRANTED.(ECF No.12)
ITIS SO ORDERED
DATED this 1st day of June 2020.

BY THE COURT:
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