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UNUM Life Insurance Company of America Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JANET BACKMAN ,
Case No. 14-cv-05433-YGR

Plaintiff,
ORDER GRANTING M OTION FOR JUDGMENT
V. IN FAVOR OF PLAINTIFF ; GRANTING
MoOTION TO STRIKE

XANAE'\F:'E\FE INSURANCE COMPANY OF Re: DKt. Nos. 22, 23, 26, 33, 38

Defendant.

Presently before the Court is Plaintiff JaBatkman’s (“Backman”) appeal of the denial
by Defendant Unum Life Insurance Company ofekiva (“Unum”) of disdaility benefits under a
long term disability benefits plan coveredthg Employee Retirement Income Security Act
(“ERISA™), 29 U.S.C. § 1001et seq The parties filed cross-motions for judgment under Feder
Rule of Civil Procedure 52 (Dkt. Nos. 23 and,2&)d the Court heard the parties’ arguments on
March 29, 2016.

Having considered the partiesidfing, the administrative recardnd other evidence
submittec? and the arguments of therpies, the Court issues the following determination which

constitutes Findings of Fact and Conclusionka pursuant to Rule 52(a), and based thereon

! The administrative motion to seal the rec(ibit. No. 22) and the motion to seal the ong
page errata to thegerd (Dkt. No. 38) ar€&RANTED.

2 |n addition to the administrative recastfered by Unum, and the declaration of Denise
Legendre of Unum authenticating Rlaintiff’'s counsel submitteBlaintiffs’ interrogatories and
responses thereto by Unum, adhae a chronology prepared bgunsel. Unum objected to and
moved to strike the chronology. Because tharCagrees that the adnology is not proper
evidence, the Motion to Strike GRANTED.

However, the Court notes that the admnaitite record contains multiple copies of
duplicative medical records and is not organizedmblogically. Where an administrative record
is as voluminous and difficult to follow asetlone here, it would behooeeunsel in future
matters to make some effort to submit a moggdally organized recoray to offer stipulated
facts or an agreed chronology with cross-refeesrto the record, to aid the finder of fact and
expedite resolution.

44

Dockets.Justia.c

DM


https://dockets.justia.com/docket/california/candce/4:2014cv05433/282988/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2014cv05433/282988/44/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

finds in favor of Plaitiff Janet Backman.
l. APPLICABLE LEGAL STANDARD

Plaintiff appeals Unum’s denial of beriefunder ERISA, 29 U.S.C. section 1132(a)(1)(B
otherwise known as section 502.bAneficiary or plan participamay sue in federal court “to
recover benefits due to him under the terms oplans, to enforce his righ under the terms of the
plan, or to clarify his rightto future benefits under thertes of the plan.” 29 U.S.C. §
1132(a)(1)(B). A claim of denial of benefitsan ERISA case “is to be reviewed undeieanovo
standard unless the benefit plan gives the [pladsiinistrator or fiduciary discretionary authority
to determine eligibility for benefits or to construe the terms of the plamé'stone Tire & Rubber
Co. v. Bruch489 U.S. 101, 115 (1989).

The parties agree that thaustlard of review here @& novo On such a review, the court
conducts a bench trial on the record, and makesgs of fact and conclusions of law based up
that record.Kearney v. Standard Ins. Cd.75 F.3d 1084, 1095 (9th Cir. 1999) (bench trial may
“consist[] of no more than the ttimmdge reading [the adinistrative record].”). Plaintiff bears the
burden of establishing that shesadisabled under the terms oétplan during the claim period by
a preponderance of the eviden&ee Eisner v. The Prudential Ins. Co. of Af.F.Supp.3d
1104, 1114 (N.D. Cal. 2014). The Court finds tihat administrative record here suffices and a
trial with live witness tesmony is not necessary.

Il. FACTS

A. Backman’s Employment

Backman was employed by Crosscheck, Inc.pf@r 17 years as an accounting managef.

Backman'’s job required “[p]rocessing daily banktransactions revolving accounts receivable
and other accounting issuesconciling daily and monthly & accounts, preparing and posting
month end journal entries recdlittg general ledger aotints, preparing daily and month-end [ ]
reports, and managing the daglgtivities of the accounting dartment.” (AR 1235.) Unum
conducted an occupational analysiBackman’s position whichmdicated that her job required:
“Sitting Constantly 6-8+ hours[$tanding Occasionally (0-1 hf)Walking Occasionally (0-1

hr)[;] Bending (waist) Occaanally (0-10 min).” (d.) The occupation analysis classified
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Backman'’s job as sedentary and stated thag¢dgsitary work involves sitting most of the time,
but may involve walking or standirfgr brief periods of time.” Il.) Unum’s analysis further
stated that sitting is “constantly” required in job, meaning that the aciiy “exists 2/3 or more
of the time (5.5+ hours a day in an 8-hourkeay).” (AR 1238-39.) Backman’s employer,
Crosscheck, described her dstas including sitting “constdpt6-8+ hours.” (AR 0091.)
Backman stopped working September 26, 2011, due to severe low back pain and right-side
radiculopathy, commonly refieed to as sciatica.

B. Long Term Disability Plan

Backman was covered by a group long termtdigg plan sponsored by Crosscheck unde

a policy with Unum (“the Plan”). ThBlan provides, in part, as follows:

WHEN ARE YOU TOTALLY DISABLED?

For the first 27 months, you are totally dited when, as a result of sickness or
injury, you are unable to perform witeasonable continuity the substantial and
material acts necessary to pursuanusual occupation in the usual and
customary way.

After benefits have been paid for 24 mwbf disability you are totally disabled
when, as a result of sickness or injury, yave not able to engage with reasonable
continuity in any occupation in you calsteasonably be expected to perform
satisfactorily in light of your age, eduaa, training, experience, station in life,
and physical and mental capacity.

ONCE PAYMENTS BEGIN MUST YOU CONTINUE TO BE UNDER THE
REGULAR CARE OF A PHYSICIAN?

You must be under the regular cafea physician unless regular care:

- will not improve your disabling condition(s); or

- will not prevent a worsening of your disabling condition(s).
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(AR 0147, 01483

Backman made a claim for longte disability benefits undehe Plan on February 16,
2012. (AR 0068.) On her claim form, Backman reported that “it was painful to sit or stand fg
prolonged periods of time” due to “painlower back [and] right leg.” (AR 0078.)

After reviewing Backman’s medical recorasd claim information, and contacting the
doctors who had examined her, Unum deteedithat Backman was disabled and paid her
benefits under the Plan. On April 18, 2012, Unaginised Backman that she was eligible to
receive Plan benefits, and determined thatdate Backman'’s disability commenced was
September 26, 2011. (AR 0514-18.)

On November 20, 2012, after receiving assistdiling a claim through a referral from
Unum (AR 0548, 0552), Backman was approvedSocial Security Dsability Insurance
(“SSDI”) benefits by the Social Security Admnstration (“SSA”), with a September 26, 2011 datf
of disability. (AR 0588.)

In January 2013, Backman was notified byuth at that time that Unum “will apply
significant weight to the Soci&ecurity award of disability Inefits.” (AR 0617.) “Significant
weight means that the Social Security’s judgntbat you were disabled at the time of the award
will weigh heavily in your favor as we makagoing disability determinations under your Long

Term Disability policy.” (AR 0617.)

% The Glossary section of the Plan states, in part:
REGULAR CARE means:
-you personally visit a physician as frequgats is medically required, to effectively
manage and treat your disabling condition(s); and
-you are receiving appropriate medit@atment and carfer your disabling
condition(s), which conforms with geradly accepted medical standards.

SUBSTANTIAL AND MATERIAL ACTS meanghe important tasks, functions and
operations generally required by empls/gom those engaged in your usual
occupation that cannot be reasonable omitted or modified.
In determining what substantial and madkacts are necessary to pursue your usual
occupation, we will first look at the specifiluties required by your Employer. If
you are unable to perform one or more @sth duties with reasonable continuity, we
will then determine whether those duties are customarily required of other
individuals engaged ipour usual occupation....

(AR 0165, 0166.)
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Backman continued to receive Plan bésafntil December 2013. On December 16, 201
Unum wrote to Backman and advised th&iat determined she was no longer considered
disabled from performing the material and sabsal duties of her wsl occupation and her
benefits under the Plan were terminatedR (1282.) Backman submitted a series of appeals,
providing new medical records and information from her treating physicians. (AR 1305, 200]
2037, 2043.) Unum ultimately denied Backman’s appeal as of July 14, 2014. (AR 2136.) In

final denial, Unum stated:

We continue to conclude your repoftpain and its limiting effects on your
functional capacity are out of proportionttee clinical/diagnasc findings. We
have taken into consideration thenimal radiologic findings, lack of
electrodiagnostic abnormalities suppegtradiculopathy, and lower extremity
strength described as within normal limits.

Although L3-4 spondylolisthesis may explain your report of limited sitting ability,
allowing postural changes (sittinggtanding) 2-3 times per hour would not
preclude all sitting. This consistent with SSA who concluded you had the
functional capacity to sit for four hours per day.

As previously communicated the occtipa includes a variety of duties and
independence to prioritizedlss and structure work activities to allow shifting
weight and/or repositioning as neededdomfort. It allows for occasional stand
and stretch breaks, and supports thetglid avoid prolonged sitting with
intermittent tasks requiring standing and walking.

It would be appropriate ioonsideration of your reports of pain to limit lifting to
10-15 Ibs and avoid bending/stooping/criagyl These activities are not required
in the performance gfour usual occupation.

(AR 2138.)

C. Treatment and Claim History

1. Initial Determination of Disability

Backman had recurring low back pain and rexkived treatment for that pain before she
took off from work in September 2011SdeAR 0273, 1422.) On September 23, 2011, Backmg
was seen by her regular primary care physidr. Diana Prince. (AR 0259.) Dr. Prince’s
diagnosis in the notes for that visit was “lumbediculopathy” with back pain radiating to her
foot with pain and numbness, and a historfadéd epidural injections. (AR 0259.) She was
taken off work and referred for an MRI. (AR 0259.) On September 30, 2011, Backman had
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MRI which showed “facet joint hypertrophy at L2-3 and L3-4 and a probable disc fissure at L
(AR 0273.)

On October 7, 2011, Dr. Helen Shen Yee as#&asaw Plaintiff and added a possible
diagnosis of “arthropathy of facet joint.” (ABR263.) Dr. Yee noted that Backman’s MRI showed
degenerative changes in her facet joints bilateedlly5-S1 in her low back. (AR 0265.) She als
noted that Backman’s pain was worse sitting, st “tolerates standing up to 10 minutes,” and
the pain was better when she was supine. 265.) Dr. Yee discussed with Backman various
treatment options, including congative pain management, a trialfatet injections, or referral
for surgery. (AR 0266.) She also prescribedah of a new medication, advised Backman to
continue with the home exercise program frdmgical therapy, and extended her time off work.
(AR 0266.)

In November 2011, Dr. Prince referred Backnta Kaiser’'s Chronic Pain Program, and
extended her time off work for the durationtbét program, starting in December 2011 and
continuing through the end of February 2012. (AR 0270, 0278-0288.) She also referred Bag
to Dr. Jerald Gerst, in Kaiser's Occupational Mt department, for an evaluation as to wheth
her back pain was caused by her occupatiopdoposes of workers’ compensation. (AR 0270,
0273.)

Dr. Gerst performed his evaluation in Jay2012. (AR 0273.) He noted “extensive
treatment through her primary care physician, Dnde; with consultation with Helen Yee, MD
and a lumbar epidural corticosté injection by David VidaurfiMD.” (AR 0275.) He further
noted stiff and restricted movement in her dosain production upon seated straight leg raise,
and her MRI indicating facet joint hypertropagd a probable disc fissure. (AR 0275.) His
diagnosis was chronic low back pain with tigadicular pain, though he concluded that the
condition was not caused or aggravated by her Wargurposes of workers’ compensation. (AR
0275-76.) Dr. Gerst concluded tlshte “is near, or at, maximal medical improvement...[and] he
only therapeutic option, at this point, is teeesise her way out gfain.” (AR 0276.) He
concurred that she should remain out of work. (AR 0276.)

Backman made a claim for longte disability benefits undehe Plan on February 16,
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2012. (AR 0068.) The claim, signed by Dr. Gensis based on chronic low back pain and
lumbar radiculopathy. (AR 0267 ®n her claim form, Backmanperted that “it was painful to
sit or stand for prolonged periods of time” due taifpin lower back [and] right leg.” (AR 0078.)
Unum’s notes of February 24, 2012, indicate Batkman “cannot sit for prolonged periods of
time which is what [her] employment requiscording to [her attending physician...and she]
can only sit/walk two hours intermitteptland stand for one hour.” (AR 0207.)

On March 5, 2012, Dr. David P. Suchamdertook a Qualified Medical Evaluation
(“QME") of Backman for purposes of her workec&mpensation claim. (AR 0478.) Dr. Suchar
performed an in-person evaluation as well asvéew of Backman’s other medical records and
prior imaging studies. He determined that waggravated Backman’srdition and that she had
“developed back pain with right sciatica andra8liculopathy.” (AR 0505.) Dr. Suchard opined
that she was unable to return to work at fhatture, with a “temporary partial disability
precluding more than light liftig, bending, stooping, or twisting thfe spine; and requiring ability
to sit, stand, and move about as needed fofad.” (AR 0506.) He noted that she was taking
two non-steroidal anti-inflammatorpedications (“NSAIDs”) and #t she had been prescribed
other medications but did not have a favorabépoase to them. (AR 0479He did not believe
Backman’s condition was yet atmaximum medical improvemeait permanent and stationary
status. (AR 0505.) He recommended authtiondor a neurosurgicavaluation, EMG studies,
and lumbar spine x-rays, plus treatment optsunsh as “use of NID medications, guided
active-exercise oriented physical therapy, carsition of additional lumbar corticosteroid
injection, and/or right L5 selective nerve root block, andinical condition warrants even
perhaps surgery.” (AR 0505-06.) On March 2912, Backman had a new x-ray taken of her
lumbar spine which showed: “moderate disc height loss L2-3 through L5-S1[;] associated en
spurring and sclerosis[; and tlhe L3-4 and Lb#&cets appear degenerated/hypertrophied.” (AR

0484.f Backman was also referred to Kaiser's acupunecdepartment for treatment and receive

* Dr. Suchard’s records of his M&ré, 2012 evaluation, his March 26, 2012
“Supplemental agree panel QME Report,” and the new lumbar spine x-ray all were provided
Unum prior to its initial detenination of Backman'’s claiman April 18, 2012. (AR 0471 [note
showing entry date for Suchard’s records was April 11, 2012].)
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treatments in April and May of 2012. (AR 0413.)

As part of Unum’s review of the claim, Untsxdoctor, Dr. Szatalowi; reviewed the file
and came away with the impressibiat Backman might be well enough to return to work, so in
early April 2012, he contacted Drs. Prince &wtst to clarify their assessments. (AR 0434-
0446.) Dr. Gerst confirmed that Backman had a disabling problem and that he did not belieV
use of an ergonomic chair, a sit/stand tablaryr other accommodatiavould have allowed her
to return to work at that time due to theverity of her pain. (AR 0441-0442.) Dr. Prince
confirmed that she was continuing to provafework notes to accommodate Backman’s on-
going medical evaluations, diagnostics, #merapy, including seeing a new occupational
medicine doctor for her workers’ compensatiaairal, but that she did not feel comfortable
making a disability determination because it iagside the scope of heractice.” (AR 0446.)
Dr. Szatalowicz ultimately conatied that the restrictins and limitations were supported based o
the clarified information from Dr. Gerst, asdggested that Unum consider obtaining updated
records in 4-6 months. (AR 0465-66.)

After reviewing Backman’s medical recorasd claim information, and contacting the
doctors who had examined her, Unum deteedithat Backman was disabled and paid her
benefits under the Plan. On April 18, 2012, Uraniwised Backman that she was eligible to
receive Plan benefits, and determined thatdate Backman'’s disability commenced was

September 26, 2011. (AR 0514-18.)

2. Examination and Treatment In Connection With
Workers’ Compensation Claim

On May 3, 2012, at the referral of Dr.chard in his Workers’ Compensation QME
examination, Dr. Alan T. Hunstock, a nesurgeon, examined Backman. (AR 0683.) Dr.
Hunstock’s evaluation noted that Backman “really should have a conservative treatment cou
initiated and has had virtually none so far,” rafegrher for physical therapy for six weeks and a
follow up at its conclusion. (AR 0686.) A M&1, 2012 note from Backman’s doctor at Kaiser,
Dr. Prince, indicated that the Workers’ Cagngation evaluation and physical therapy were

through outside providers and that Backmaas “awaiting authorization from WJ[orker’s]
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Cl[ompensation] for the P[hysidal[herapy].” (AR 0819.) At tht time, Dr. Prince also noted
Backman was “positive for myalgs and back pain” and has “decreased range of motion.” (AR
0819.)

On June 8, 2012, Dr. Hunstock provided an opinion to Backman’s employer, CrossCh
as to whether he believed she was disableshynmajor life activity fo purposes of state and
federal disability accommodation laws. (AR 068In)that opinion, Dr. Hunstock stated that
Backman could only sit for 10 to 15 minutes befdeseloping significantight leg pain, and had
some ongoing back pain with standing and walki(®R 0681.) He noted that he could not say
whether her impairment was permanent or tempaismce she had not yet completed an adequa
course of treatment. (AR 0681-82.) He noted igtmain limitation on the job would be sitting
and that she “may need some accommodation faakygtreclining or lying down periodically as
well...several times or mor@uring the day.” (AR 0681.)

In July of 2012, Backman reported to Unum that she was finally approved for physica
therapy through the workers’ compensatiostegn. (AR 0548.) On September 19, 2012, Dr.
Suchard expressed concern, in a follow-up evainathat Backman only atted physical therapy

“literally 4-1/2 months after | prescribed it. Idhgiven her significant resttions on a return to

eck

—

e

work date of 09/10/2012, but she has not completed her treatment at this point and still remains

quite symptomatic.” (AR 1120.)He noted that Backman repatt&ébout 30 minutes of standing
or sitting will cause her to develop severe pathating from the back into the right leg, primarily
down the anterior thigh toward the shin. Even lying down aftedthes not resolve the
symptoms.” (AR 1120.) He further noted a ‘fsfgcant restriction in range of motion of the
back,” and extended her restriction frorturaing to work until November 1, 2012. (AR 1120-

21.) His treatment plan states that:

The patient will need to have adequeatment rendered at this point, which
would include an epidural steroid injemi at L3-4 and will arrange this with Dr.
Botelho. | will see her backfter that is concludechd will address a return to

® Backman participated in physical therapy,prescribed by Dr. Hunstock, from August
28, 2012, to October 5, 2012. (AR 1110, 1112, 1114, 1116, 1118, 1122, 1124, 1126, 1129, 1
1134, 1138.)
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work if appropriate at that time. $he is not significantly improved, she would
need to give serious consideration togeny at the L3-4 level for decompression
and fusion.

(AR 1120.)

On November 12, 2012, Plaintiff received ardapal steroid injection from Dr. Botelho.
(AR 1104.) Dr. Botelho'’s follow up notes from the epidural indicate Baakman’s functional
limitations are such that she can walk 20 minbifere having to stop, sit 30 minutes before
having to stand, and stand 30 minute$ore having to sit, and that she frequently lays down du
to pain during the day. (AR 0675.) The follow-afpthat time indicated the epidural resolved
some of her leg and back pai(AR 0674.) His notes state:

Discussed treatment including continuingecstrengthening on a regular basis to
help with lumbar support and reduce psymptoms. | will see her in a month
with continued conservative treatmentladetermine if facet blocks should be
done or if she improves. | thinkelhas two components to her pain a
neuropathic component which is improwetd facet [joint] mediated pain which
is persistent.

(AR 0677.)
3. SSA'’s Determination of Disability

On November 20, 2012, after receiving assisdiling a claim through a referral from
Unum (AR 0548, 0552), SSA approved BackmarSocial Security Bsability Insurance
(“SSDI”) benefits, with a September 26, 2011 datdisability. (AR 0588.) That approval was
based, in part, on an evaluation of Backmsamsidual functional capacity by Dr. Pong. Dr.
Pong’s evaluation concluded that Backman lvaged to occasionally standing two hours or
sitting four hours “due to severe back pain [Witdiculopathy uncontrollefith] failed epidural
injections. Unable to sit long at all.” (AR316.) In the portion of the evaluation concerning
inability to perform past jobs, Dr. Pong opinedttBackman was “unable to do any work due als
to her inability to [sit or walk] any more th&hours” and her prior wh “requires constant
sitting.” (AR 1316.)

In January 2013, Unum notified Backman tihatould “apply significant weight to the
Social Security award of disdity benefits.” (AR 0617.) “Sjnificant weight means that the
Social Security’s judgment that you were disaldéethe time of the awdmwill weigh heavily in
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your favor as we make ongoing disability detaations under your Long Term Disability
policy.” (AR 0617.)
4. Backman’s Treatment in 2013

On February 6, 2013, Dr. Prince completedadus update for Unum, stating that
Backman was “unable to sit or sthwithout pain,” “has failed all #atment plans[, and] uses pain
medication sparingly.” (AR 0628.)

On April 18, 2013, Dr. Judith C. Heiler at Karsexamined Backman due to a back pain
flare up and gave her a Toradgkiction. (AR 0846.) Dr. Heiler'sotes indicate that Backman
reported the pain was better while swimming anation in the Bahamas three weeks prior. (AR
0846.)

On May 20, 2013, Dr. Suchard provided his ommibased on his review of the medical
records and treatment provided to that tithat Backman’s condition was permanent and

stationary (“P&S”). (AR 0718.) Hiopinion of her work status was:

Ms. Backman will be unable to return to the performance of her prior usual and
customary work duties....She requires ipiio sit, stand, and move about as
needed for comfort, and | would advisegusion of lifting of more than about

10 pounds as well as preclusion frooméimg, stooping, and twisting of the trunk.

(AR 0720.) As to future medical care, Dr. Sahopined that treatment should include: (1)
continued use of NSAIDs with pobk# trials on alternative NSAID® see if any work better; (2)
physical therapy in the event of flares oaegrbations unresponsiteself-care; (3) ongoing
independent lumbar stabilization egises; and (4) additional injectis in the event of flares or
exacerbations, with consideration to lumbar fagetctions. (AR 0720-21.He noted that “[t]he
potential need for surgical imteention directed toward Ms. BRman’s lumbar spine cannot be
entirely excluded, but it is likely that a need fastappears relatively remote at this juncture.”
(AR 0721.) On July 23, 2013, Dr. Suchard reweevadditional records he was provided and
reported that his opinion was unchanged flusnMay 20, 2013 P&S report. (AR 709.)

In July 2013, Backman underwent surgenydn unrelated condition, an ovarian cyst.
(AR 0911et seq Other than this and some minor changeasedication, the record silent as to

any medical intervention or further analysis Barckman’s back condition in the latter part of
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2013 until after Backman receivedtioe from Unum that it was terminating her benefits. (AR
1282). The record for the latter half of 2013 issthocomprised of notes of Unum’s nurses and
claims specialists reviewing Backman’s past rdsdo determine whether she continued to mee
the definition of disability under the Plan.
5. Unum Terminates Backman'’s Benefits

Backman had received Plan benefits until, on December 16, 2013, when Unum advis{
Backman that it had determined she wasomgér considered disabled from performing the
material and substantial duties of her usualupation and her benefits under the Plan were
terminated. (AR 1282.) Backman submitted a sexiegppeals, providing new medical records
and information from her treating physicians. (AR 1305, 2001, 2037, 2043.) Unum ultimatel
denied Backman’s appeal as of July 14, 2014. (AR 2136.) In thaténal, Unum stated:

We continue to conclude your repoftpain and its limiting effects on your
functional capacity are out of proportiontte clinical/diagnasc findings. We
have taken into consideration thenmmal radiologic findings, lack of
electrodiagnostic abnormalities suppegtiradiculopathy, and lower extremity
strength described as within normal limits.

Although L3-4 spondylolisthesis may explain your report of limited sitting ability,
allowing postural changes (sittinggtanding) 2-3 times per hour would not
preclude all sitting. This consistent with SSA who concluded you had the
functional capacity to sit for four hours per day.

As previously communicated the occtipa includes a variety of duties and
independence to prioritizedlss and structure work activities to allow shifting
weight and/or repositioning as neededdomfort. It allows for occasional stand
and stretch breaks, and supports thatglid avoid prolonged sitting with
intermittent tasks requiring standing and walking.

It would be appropriate ioonsideration of your reports of pain to limit lifting to
10-15 Ibs and avoid bending/stooping/criagyl These activities are not required
in the performance ofour usual occupation.

(AR 2138.)
6. Medical Records Submitted Aft®recember 2013 Termination Decision
On December 18, 2013, shortly after the natiieg Unum had terminated her benefits,
Backman saw Dr. Prince, presenting with back pait inability to sit or walk for more than 10-
15 minutes and a need to lay down for 30 minptshour. (AR 2045.) Dr. Prince noted that
12
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Backman exhibited decreased range of motrmhtanderness. (AR 2046.) Based on this, Dr.
Prince extended Backman’s work modificationkl.)(

On February 14, 2014, Dr. Prince reported exacerbation of Backman’s low back pain,
inability to sit or stand without pain for motiean 10-15 minutes, and numbness and tingling in
her legs. (AR 2047.) Dr. Prince prescribedadditional Toradol injection, which Backman
received that day. (AR 2047, 2050.) Dr. Yedqened an additional evaluation on March 3,
2014, (AR 2055) and referred Backman for lumbearast injections/nerve blocks which she
received on April 2, 2014 (AR 2068, 2075). Backmars Ween admitted to Kaiser’'s Chronic Pair
Program as of March 26, 2014. (AR 2064.)

In April 2014, both Drs. Yee and Prince atigax offered opinions that Backman was not
able to return to her job due her inability to tolerate morhan short periods of sitting or
standing without pai. (AR 2107, 2108.)

In her notes regarding Backman’s April 4, 201#ice visit, Dr. Princestates that Backman
“[w]as given modified [work duties] by [Worker€ompensation] doctor for outside eval[uation]
and | agreed to it without much thought.” (2897.) Dr. Prince further noted that Backman wa
positive for back pain and exhibited decreased range of motion and tendelh¢sBr. (Prince’s

letter of April 4, 2014, stated:

“You are specifically unable to standsit for more than a few minutes in each
position. You have not tolerated paindrenes to the point when you could
function taking them in the mental cafigecequired to drive or do your job. ...
my current assessment, as your treating iplays is that you are fully disabled
from your chronic back paima cannot return to your job....”

(AR 2095.)
Backman had a new MRI on April 13, 2014, which indicated “mild forafinal
encroachment on the right” at L3-4, along witbdut based disc bulges at L1-2, L2-3, L3-4, and

® The intervertebral foramina are openingssent between every pair of vertebrae in the
cervical, thoracic, and lumbar spin A number of structures gmthrough the foramina including
the root of each spinal nerve, dorsal root diangthe spinal artery of the segmental artery,
communicating veins, recurrent megeal (sinu-vertebral) nervemnd transforaminal ligaments.
Seehttps://en.wikipedia.org/iki/Intervertebral_foramindast visited June 7, 2016.
13
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L4-5, and “a grade 1 spondylolisthésas L3-4.” (AR 2099). She #reafter saw Dr. Yee on April
22,2014. (AR 2104.) Dr. Yee reviewed the MRI anceddhat prior injections failed to improve
her pain significantly. (AR 2105.) Dr. Yeerfoer indicated that, although she could refer
Backman for surgery, she was doubtful thagety would be advisable “given multilevel
degenerative changes and risk of transition syme if [Backman] has fusion [surgery].” (AR

2105.) Dr. Yee’s letter, dad April 4, 2014, stated:

“I have seen you for chronic low back pain related to multilevel lumbar disc
degeneration and facet arthropathy. Ywawe not had significant improvement
in pain or function with lumbar epidurateroid injection®r physical therapy
and other non-invasive management. Yave been unable to tolerate short
periods of sitting or standing wellam in agreement with Dr. Prince's
recommendation for being unable to retto your job due to your ongoing
chronic low back pain given yolimited functioral tolerance.”

(AR 2108.) Backman also informed Unum thaidea had indicated they were “uncomfortable”
treating her because she dtidld a pending Workers’ Competisa claim and they did not
consider her injuries to be caused by her work{aser could not treat her within the Workers’
Compensation system. (AR 2001.)

D. Unum'’s File Reviews Based on Backman'’s Internal Appeals

After her claim was denied, Backman submitdpgeals and further information to Unum
on several occasionsS¢eAR 1305, 2001, 2037, 2043.) Based on these appeals, Unum'’s
representatives conducted furtiheviews of her records. Registered Nurse Brenda Nunn, on
behalf of Unum, performedracords analysis dated Felbmpa7, 2014. (AR 1965.) Nunn notes
that Drs. Prince and Suchard saw Backman &83th July and May, resgtively) and that Dr.
Prince continued to provide medicationmagement for Backman. (AR 1966, 1968.) Nunn
opined that “[Backman’s] limited treatment in 2048uld not be expecteaf one who reportedly
has debilitating back pain to the extent she ablmto perform sitting aieities with ability to
stand or move about as needed for comfort.”

Nunn’s analysis contains a few statemenisuhd Backman’s treatment history that are not

’ Spondylolisthesis is the forngdisplacement of a vertebra.
https://en.wikipedia.orgviki/Spondylolisthesis, lastisited June 7, 2016.
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consistent with the records. First, Nunn indidéteat that Backman “waited” five months before
starting physical therapy, when in fact WorkeZgmpensation did not approve it for five months
(seeAR 0819). Second, Nunn concluded that Baak had never participated in the spine
alignment program although heecords show she diddeAR 0392-0396, 0415, 0417). Nunn
also stated that “[t]here am® functional studiesrgwhere in the file to support” Backman’s
reports that “she could not sit for more than twentgutes or stand for more than ten minutes at
time.” (AR 1968.) However, in the same review, Nunn noted that Dr. Pong had conducted a
physical residual functional capacity (“RFC”) anasyfor purposes of Social Security (AR 1966),
which found that Backman was able to stand and#dk with normal breaks for a total of 2 hours
per day and sit with normal breaks for a tatafour hours per day. (AR 1316.) Dr. Pong’'s RFC
concluded that Backman was “unable to do any ivdde to her inability to stand or walk “any
more than 2 hrs.” and could not return to palgvant work “which all rquires constant sitting.”
(AR 1319.) Unum denied Backman'’s firgipeeal, essentially trastg verbatim Nunn’s
conclusions.

Backman appealed again, and forwarttednew April 2014 information from her
providers, including their lettersd records of the new MRI and nerve blocks she received. N

then conducted another review. (AR 2115.) In Namaview of those new records, she stated:

[a]dditional data received does not changeprevious opinion in support of [the
restrictions and limitationgjf ‘ability to sit, stand and move about as needed for
comfort....” Updated imaging studies 4f14/14 MRI of lumbar spine still do not
reveal any significant stenosis, forenal encroachment or nerve root
impingement. Physical examination findings continue to provide normal to
minimal findings: normal gait, intact sensation, full lumbar flexion, adequate or
“ok” lumbar extension, deep tendon refleXesbilateral patellar and Achilles,
negative straight leg raisedrength 5/5 and full hip rangg motion in both lower
extremities. On exam, the insured did report increase[d] lower back pain when
facets loaded to either side and tendsesto palpation over bilateral low back
over L4-5 and L5-S1 facets.

(AR 2119.) Because of the medical disagreerhetween Drs. Yee and Prince’s new statement
of limitations and the prior statement of limitatsy Nunn referred the fill®or review by a Unum
pain specialist. I.) The synopsis of the issin Nunn’s referral statetiat Dr. Prince had given

limitations that Backman “cannot sit for more tHemins, cannot stand for more than 10 mins,
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has to lay down 20 mins per hour and walk 10 mishr.,” but discounted this opinion as basec
on Backman'’s report of her symptoms, “baised on changes to her condition.” (AR 2125.)

On June 25, 2014, Unum’s Dr. Andrew Krouskompteted a review of the clinical data
in the file, including Kaiser treatment nofesm September 2010 to April 2014 from doctors,
social workers, and physical therapists who hackea with Backman, as Weas notes of visits
and treatment with Drs. Botelho, Suchard, and Hunstock, Dr. Pong’'s RFC assessment from
November 8, 2012, and notes from Backman'’s laysherapy outside Kaiser. (AR 2125.)
Based on his review of these notes, Dr. Kkayss file review concluded that Backman’s

restrictions and limitatioswere not supported:

No treating [attending physician] hesstituted a medication trial to see
if various medications would be tolerdtand successful in reducing her pain
complaints. Such a medication trialtbe use of topical agents would be
expected if the insured had impairing levels of pain.

As noted above, the insured’s phydiexam has not documented any
persistent lower extremityweakness or any evides of atrophy. One would
expect the development of focal musateophy if the insured had a significant
radiculopathy since her pain complaihts/e occurred for years. One might also
expect description of diffuse muscle atrophy if the insured were not maintaining
regular activity, which wowd include daily walking.

Although, L3-4 spondylolisthesis may offer an explanation for her
limited sitting ability, allowing posture emges (sitting to standing) 2-3 times
per hour would not gclude all sitting.

It is noted Social Security limited thesured to sitting 4 hours per day.
However, with the use of a sit/stand workstation, allowing for multiple posture
changes, one could expect the insuredatsiilup to frequently, 2/3 of the day.

(AR 2128-2129.) Dr. Krouskop’s review of prior NIRndings reports noted that the September
2011 MRI showed “a minimal LI-2 broad-based distge without evidence of neural foraminal
encroachment. No other levels in the lumbanegxhibited neural foraminal encroachment.”
(AR 2128.) He noted that the April 2014 MRIdhalescribed disc bgks in the upper four
lumbar levels with L5-Sl listed as unremarkahl@nd a] Grade | spondylisthesis at L3-4 was
described but there was no report aftcal canal stenosis(AR 2128, 2129.)

Dr. Krouskop concluded that, “[c]onsidieg the minimal radiologic findings, no
electrodiagnostic abnormality, lowextremity strength genergltiescribed as within normal

limits, the insured’s pain complaints are oupafportion to the clinidédiagnostic findings.” (AR
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2129.)
. ANALYSIS

The Court reviews the evidence in the readechovao determine whether Backman is
disabled under the terms of tR&an. “When conducting a de novwiew of the record, the court
does not give deference to the claim administittecision, but rather determines in the first
instance if the claimant has adequately establithegtche or she is disadd under the terms of the
plan.” Muniz v. Amec Const. Mgmt., In623 F.3d 1290, 1295-96 (9th Cir. 201€9p also Abatie
v. Alta Health & Life Ins. C9458 F.3d 955, 963 (9th Cir. 200@n(bang (a court employingle
novoreview “simply proceeds to evaluate whether plan administrator correctly or incorrectly
denied benefits.”). Backman bears the burafgoroof by a preponderance of the evidence, and
the Court must evaluate the persuasiveness afahiéicting evidence to make its determination.
See Kearneyl75 F.3d at 1094-9Eisner, 10 F.Supp.3d at 1114.

Based upon an exhaustive review of the adsiiaiive record herd¢he Court finds that
Backman has established that she was disabled thed®lan’s definition of disability at the time
her benefits were discontinueBackman was: “unable to perfonwith reasonable continuity the
substantial and material acts nes&ry to pursue [her] usual occtipa in the usual and customary
way.” (AR 0147.) Each of the doctors who exaed Backman determined that she was unable
to perform the duties of her sedentary job aa@wounting manager. They based their opinions
functional testing, x-rays, MRIgnd their own physical examinations of her. Her condition was
degenerative and did not show improvemendrgo December 2013. If anything, the medical
records indicate that the condition of her lanbpine declined, bag®n her April 2014 MRI
results and the lack of significap@in reduction after initiating a ca@ of facet injections in April
2014.

The Court finds significant the fact that Unum initially determined Backman to be disa
based on her examining doctors’ opinions. It waly after receiving benefits covering the periof
from September 2011 to December 2013 that Udanided Backman was no longer disabled.
Unum’s proffered reasons for terminating Bawalh's benefits were that she had not sought

significant treatment or additiohdiagnostic testing in 2013, bhad only continued with pain
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management on the same medications, utilizing#nee stretching and exercise regime as befo
and getting only one injectionrfélare up pain in April 2018. Unum concluded that her reports
of pain and its limits on her functioning were “@aiftproportion” to the information in her medical
records.

A number of factors undermine the foundatfor Unum’s decision that Backman was no

longer disabled. The Cowobnsiders each in turn.

A. Favoring In-House Consultants’ Opinions Over Examining Physicians’
Opinions

First, Unum’s decision relied on the opiniasfgts own consultants rather than the
physicians who examined and treated Backmanum’s in-house medical consultants only
reviewed the records other doctors and medical testing/hile ERISA does not accord special
deference to the opinisrof a treating physiciaBlack & Decker Disability Plan v. Nor®b38
U.S. 822, 831 (2003) (ERISA does not import tireaphysician rule fronsocial Security
regulations), courts generallyvgi greater weight to doctorshe have actually examined the
claimant versus those who only review the fspecially when they are employed by the insure
as here.Seekisner, 10 F.Supp.3d at 1115alomaa v. Honda Long Term Disability Pl&4.2
F.3d 666, 676 (9th Cir. 2011)inton v. Deloitte & Touche USA LLP Pla#31 F.Supp.2d 1213,
1219-20 (N.D.Cal. 2009})einrich v. Prudential Ins. Co. of ANo. C 04-02943 JF, 2005 WL
1868179, at *8 (N.D. Cal. July 290@5) (failure of administtar’s physicians to examine
claimant entitles their opinions to less weititdn treating physiciarsnce the nature of the
condition at issue produces sympiothat must be evaluated through in-person examinasiee);
alsoCooper v. Life Ins. Co. of N. Am86 F.3d 157, 167 (6th C007) (reliance on file
reviewers rather than actyatysical examination may “raigpiestions about the thoroughness

and accuracy of the benefits determination”).

8 Unum’s notes and letters regarding deniaberfiefits repeatedfpcus on the fact that
Backman took a vacation to the Bahamas in M&@13, which Unum’s consultants interpreted &
meaning she was not as limited as she stated. (AR 1232, 1968, 1979, 1981, 2127.) Taking
vacation—particularly when Backman reported that it was a “mistake” and caused a flare up
required an injection of pain medicineApril 2013 (AR 2003, 2004)—is not enough, by itself, tc
warrant a finding that Backmawvas no longer disabled.
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The evidence from every doctor who examiBagtkman was that she was unable to retu
to work due to her condition. In Janu@&@12, Dr. Gerst thoroughly examined Backman and
confirmed that she was unable to work. (AR 0273€ opined that atsstand table or other
accommodation would not allow her to return tarkvbased on his objectiviendings of “lower
lumbosacral tenderness amgositive seated straigleig raise test.” 1g.) Dr. Hunstock’s June
2012 opinion was that Backman could only sit¥0rto 15 minutes befoideveloping significant
right leg pain, had pain stamgj and walking, and “may need some accommodation for actually
reclining or lying down periodichl as well...several times or m®during the day.” (AR 0681.)

Dr. Pong’s November 2012 evaluation was that stendt have the functional capacity to return

to her sedentary work. (AR 1316.) Dr. SuctsuMay 2013 opinion was that Backman could not

return to her sedentary job givéhe limitations of needing tsit, stand, and move about as
needed for comfort.” (AR 0720.) And DRrince and Yee each opined, before and after

December 2013, Backman was unable to work.

B. Insisting on Additional DiagnosticEvidence and Examinations to Establish
Continuing Disability

In terminating Backman’s benefits, Unum@nsultants reasoned that if she were truly
disabled, she would have had more treatme20i8. The consultants’ opoms ignore that fact
that her course of treatmant2013 was exactly as Dr. Sucauggested it should be. Unum
faults Backman for not visiting the doctor foedtment more often in 2013, yet she had already
been determined to be “permanent and statydna her condition by Dr. Suchard, and apparentl
continued the same sort of pain managementr&gias she had in the past during 2013. The P
itself states that, once payments begin, the claiinmaist receive regular care from a physician
unlessit “will not improve your disaling condition(s); or will not prevent a worsening of your
disabling condition(s).” (AR 0148.) Here, no piaer has suggested, either before or after
Backman’s benefits were discontinued, thateéheas any care that would have improved her
condition or prevented worseniof her condition. Thus, underetherms of the policy, Backman
was not required to receive regular care in ptdeontinue meeting the definition of totally

disabled. To the contrary, Dr. Suchard’s opisioegarding future treatment were simply that
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Backman: (1) continue to use NSAIDs, possiipjyng alternative NSAIDs to see if any work
better; (2) physical thepy if she experienced flares or exdiions unresponsive to self-care; (3
ongoing independent lumbar stabitiba exercises; and (4) additionajections in case of flares
or exacerbations, including the possibility of luaniacet injections. (AR 0720-21.) Surgery or
other more aggressive treatment was not recommentteyl. (

C. Overlooking Records That Caflicted With Unum’s Conclusions

Unum overlooked records that did not agrethws consultants’ conclusions. With
respect to the SSA file, evarfter Unum finally obtained itJnum’s consultant (Nunn) still
insisted that no functional stedi supported Backman’s limitation$his conclusion ignored the
Social Security residual futional capacity determinaticsonducted by Dr. Pong in the SSA
process. Nunn concluded that Backman had raticipated in the prescribed spine alignment
program, contrary to the records showihat she did. (AR0392, 0402.) And Nunn’s
characterization of Backman dslaying participatiom physical therapy for months ignored
evidence that the delay was due to a five mavait for approval by the Workers’ Compensation
system, not any avoidance by Backman.

Similarly, Dr. Krouskop overlookedr disregarded records to reach his conclusions. He
indicated in his opinion thaalthough Dr. Pong had limitedaBkman to four hours a day of
sitting, “with the use of a sit/stand workstatiadpwing for multiple posture changes, one could
expect the insured could sit up to frequentlg, @ the day.” (AR 2129.) This opinion was in
direct conflict with: (1) Unum’'®wn assessment that Backmaiwls jequired “constantly sitting,
i.e., 2/3 or more of the time” (AR238-39); (2) Crosscheck’s statent that her duties required
sitting “constantly 6-8+ hours” per day (AR 009(3) SSA’s decision that she was limited to
“sit[ting] (with normal breaks) for a total df hours” (AR 1316); (4)rad Dr. Gerst’s earlier
opinion that, with essentially the same symptamg limitations, the severity of her pain “would
not have permitted her to return to work at tivae even with an ergonomic chair and sit/stand
table.” (AR 434.) Notably, none of Unum’sperts addressed whether Backman could perform
the duties of her usual occupation “in the usual customary way” if she needed to lie down
periodically throughout the day, asveral of Backman’s examining doctors indicated. (AR 067,
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0681, 1120, 1308.)

Unum also disregarded additional infotmoa provided after its initial December 2013
decision to terminate benefits, despite clirg Backman to submit new evidence for its
consideration. The records submitted showed that Dr. Yee performed an additional evaluati
March 3, 2014, (AR 2055) and referred Backman fordar steroid injectioriserve blocks which
she received on April 2, 2014 (AR 2068, 2075). Backman was admitted to Kaiser’s Chronic
Program as of March 26, 2014. (AR 2064.) ImiAp014, both Drs. Yee and Prince concluded
that Backman was not able to return to herijebause of pain when sitting and standing. (AR
2107, 2108.) Backman’s MRI in April 2014 showeiffused hypertrophic spurring and disc
space narrowing,” as well as “increased L3<€tdiegeneration...[and s]lightly increased facet
joint fluid” at L4-5. (AR 2103.) Backman'’s trial of lumbar facet nervecklinjections in April
2014 did not produce significant inguement in her pain. (AR 2105.)

Despite this evidence, Unum’s consult@mt Krouskop indicated that Backman had
improved. Dr. Krouskop indicated that BacknaBeptember 2011 MRI showed “a minimal LI-2
broad-based disc bulggthout evidence ofieural foraminal encroachment. No other levels in tl
lumbar spine exhibited neural foraminal eramioment.” (AR 2128.) Yet his summary omitted
that the April 2014 MRI that itreowed “mild foraminal encroachment on the right” at L3-4. (AR
2099.) He noted that the April 2014 MRI “desedbdisc bulges in the upper four lumbar
levels...[and a] Grade | spondylolisthesis at L334t minimized that finding, stating “but there
was no report of central cargtbnosis.” (AR 2128, 2129.) In short, a simple comparison of the
2011 and 2014 MRI findings suggests progression frorancroachment to mild encroachment i
the foraminal spaces. Yet, despite this MRidence and Backman'’s treating doctors finding
continued disability, Dr. Krouskop found improvemé@nBackman’s condition and no continuing
disability.

Indeed, the statement Unum seized updtsidecision to termiaite her disability
benefits—Dr. Prince’s checkmark on a faxedubmnform answering “yédo the question of
whether she agreed that one sentence frorfsiohard’s opinion meant Backman could return tg

work full time—was immediately withdrawn lyr. Prince. (AR 1308 [work status report of
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12/18/13].) Unum’s December 4, 2013 fax to Prince extracted a single sentence from Dr.
Suchard’s report, listing Backman’s functiotialitations but omitting Suchard’s opinion that
Backman could not return to work due to her disability. (AR 126BR 720 [P&S Report)).
Without that context, Unum asked Dr. Prince &iesia simple “yes” or “no” as to whether she
believed those limitations would allow Backman to return to full-time work. Dr. Prince had
already informed Unum that she was not cantafble providing opinions about disability and
limitations because it was outside her specialBR 0446.) After examining Backman herself or
December 18, 2013, Dr. Prince gave the opinionBlagkman “[c]annot sit for more than 15
minutes cannot stand for more thEM minutes[; h]as to lay down 20 minutes per hour and walk
10 minutes per hour.” (AR 1308As Dr. Prince later explaingégarding the faxed statement,
she “was in error that [she] assumed [Backnzanild return to work full-time in December,
2013.” (AR 2107.) In her notes regarding Backrsairil 4, 2014 office visit, Dr. Prince states
that she “agreed to it without much thoughtAR 2097.) Whatever s can be said about
Unum’s actions in asking Dr. Prince to agreardncomplete statement of Dr. Suchard’s opiniot
it is not evidence that Backman cdukturn to her sedentary job.

D. Dismissing Evidence of Pain Aderely Subjective and Therefore Unreliable

Unum dismissed the opinions of Backmanéating doctors on the bia that they were
merely restating her subjective symptoms, ngeldaon objective evidence. Unum'’s rejection on
these grounds overlooks the objective evidendkerrecord, such as the bulging, spurring, and
disc space narrowing in her spisigown in her April 2014 MRI, as Wes objective evidence of
decreased range of mmti and lumbar tenderneSdvioreover, the Ninth Circuit has held that “the
lack of objective physical findings” is insufficietat justify denial of dsability benefits for
conditions that lack objective physical eviden&z=e Saloma®42 F.3d at 66%affon v. Wells
Fargo & Co. Long Term Disability Plarb22 F.3d 863, 872 (9th Cir. 2008) (criticizing Plan’s

denial of benefits for lack afbjective evidence of pain since it is inherently subjectBejecke

® There was also objective evidence ghaitive “straight leg test” and MRI results
indicating “mild foraminal encroachment on thght” at L3-4 per 4/13/14 in MRI, broad based
disc bulges at L1-2, L2-3, L3-4, and L4-5, dadgrade 1 spondylolisthesis at L3-4.” (AR 0273,
2099.)
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v. Barnhart,379 F.3d 587, 590 (9th Cir. 2004) (ALJnemitted legal error in discounting
claimant’s pain testimony and opinions of physicibased on pain reports). Given the lack of a
objective test to confirm the level of pain tlagperson is experiencingenying a claim based on &
lack of objective evidence of paisan abuse of discretiorsee Safforb22 F.3d at 872
(“individual reactions to paiare subjective and not easily detened by reference to objective
measurements”Nolan v. Heald CollegeZ45 F.Supp.2d 916, 936 (N.D. Cal. 2010) (“because
Nolan’s pain resulting from the radiculopattgnnot be quantified by @trtive measurements, it
was an abuse of discretion for MetLife to so fiegjuand its decision cannstand as a result.”);
see also Saloma#&42 F.3d at 678 (with respect to fibnyalgia, “conditioning an award on the
existence of evidence that cannoiseis arbitrary and capricious”James v. AT & T W. Disability
Benefits Program4l F.Supp.3d 849, 879-80 (N.D. Cal. 2014) (fin’s denial is ‘arbitrary to
the extent that it was based on [a consulting icleys's] implicit rejection of [a] Plaintiff's
subjective complaints of pain™gotingMay v. AT & T Umbrella Ben. Plan No, No. C-11-
02204 JCS, 2012 WL 1997810, at *17 (N.D. Cal. June 4, 2@tf2), 584 F. App’x 674 (9th Cir.
2014).) Backman'’s reports pain, though subjective, weseipported by her physicians’
examinations and test results.

E. Terminating Benefits Despite a Lackof Evidence of a Change In Condition

Unum'’s justification for the 2013 termination Backman'’s benefits is further undermined
by its initial 2012 disability determination, which included siive reports of pain that were
essentially unchanged at the time of the termination. Alan the Plan here paid benefits for
two years before determining that plaintiff waslonger disabled by her radiculopathy and back
pain. Even under the more defetial standard that applied holan the reviewing court there
concluded it was not proper for the Plan talfthe medical evidence was sufficiently objective
proof for aninitial award of benefits only to require tre objective” evidencef pain to avoid
termination of those benefitdNolan 745 F.Supp.2d at 936. And, adNolan the Plan’s
termination of benefits appegvarticularly inappropriate givethe lack of evidence suggesting
that the claimant’s pain had improved or hdmittedly degenerative condition had reversed

course.ld. Though there are conclusory statementhénUnum consultants’ notes to the effect
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that Backman’s condition had ingued since the disability detemmation, the Court’s review of
the evidence does not supptirat conclusion. While Unum is nlo¢ld to a particular standard to
show changed conditions, the craliliy of its consultang’ conclusions to teninate benefits are
undermined when there is no evidence of improvem8affon 522 F.3d at 871 (“In order to find
her no longer disabled, one would expect thed B show an improvement, not a lack of
degeneration.”)Schramm v. CNA Fin. Corp. Insured Grp. Ben. Progra8 F. Supp. 2d 1151,
1164-65 (N.D. Cal. 2010) (“Although Defendant did need to prove a material improvement in
Plaintiff's condition to defeat hentitlement to benefither lack of consistent, marked progress
probative of her continuing disability.”)

F. Inappropriately Discounting SSA Disability Determination

Further undermining Unum’s termination leénefits is the Social Security
Administration’s determination thahe was disabled. Unum indicated that it would give the SS
decision substantial weight in a disability detaation, yet discounted the SSA determination o
the grounds that subsequent mesoshowed Backman had improved. In its December 2013 de
determination, Unum said that its decision d#fikfrom the Social Security Administration’s
because it had additional information that Social 8gcdid not have at the time of its November
2012 determination, specifically examinatidoysBackman’s Workers Compensation physicians
including Dr. Suchard’s July 23, 2013 follow-uphis permanent and stationary assessment. (A
1283.) The credibility of this assertion is undgrgy the fact that Unum had not obtained the
SSA file at the time of the origath denial in December 2013. (AR 1283.)

Further, Unum'’s efforts to distinguish the S8i&ability determination are contradicted by
the record. Dr. Suchard’s May 2013 Permarewt Stationary report (AR 0711) indicated the
identical limitations as stated in his Quigd Medical Evaluation report of March 2012, which
SSDI reviewed in its determination. (AR 0738, dugtiecin file, part oSSDI file at AR 1564 and
AR 1769). Backman’s work status restricti@msl limitations were unchanged in the subsequer

reports Dr. Suchard provided in April 20a8d May 2012, which SSDI also included in its

10 Because Unum had been unable to d®Backman obtained and submitted to Unum a
copy of the SSA file in January 2014. (AR 1357, 1866e0)
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evaluation. $eeAR 1563 [copy of Suchard’s reports]). Dr. Suchard’s follow up on July 23, 20
(signed August 8, 2013) saidathhis opinion was unchanged. RA709.) Thus, nothing in Dr.
Suchard’s July 2013 report would have changed the SSDI determination.

Unum’s later reviews of the record took irtocount the contents of the SSA file, but
continued to conclude that thestrictions and limitations listl in Dr. Suchard’s report, along
with Dr. Prince’s fax form agreement, were entitte greater weight than either SSA’s or Dr.
Suchard’s conclusion that she was disablethfher usual occupation. (AR 1975.) Despite
informing Backman that she must submit new examinations and findings in order for the Unu
reconsider its decision, and Bac&n doing so, Unum persisted in its determination that Backm
was able to work.

G. Conclusion

The Ninth Circuit has cautioned that “compldisregard for a contrary conclusion withou
SO0 much as an explanation raises questionstafiwether an adverse benefits determination was
‘the product of a principled artkliberative reasoning processSalomaa642 F.3d at 679 n. 35;
see also Montour v. Hartfd Life & Acc. Ins. Cq.588 F.3d 623, 635 (9th Cir. 2009). Here,
Unum maintained its opinion that Backman’snpaas out of proportion to the clinical and
diagnostic findings in the recordespite contrary conclusion®i her treating physicians, with
little credible explanation for why it dismissed8#e conclusions. Unum’s consultants determine
that Backman’s pain was not as debilitatingreslimitations stated in the examining physicians’
records. They did this despite the fact that all the doctors who examined her determined tha
condition made her unable to perform her jdlm examining doctor suggests Backman’s pain

was not as great as she stated, that the degiererhanges in her spine improved over time, or

that her reticence to talstronger or more pain medication indeéthat her reported pain was not

credible.
V. DISPOSITION

Uponde novareview of the record, th€ourt finds that PlaintifEontinued to be disabled
within the meaning of the LTD Plan as@écember 2013, and was entitled to have the Plan

disability benets continue.
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The parties shall, within thirty days of the date of this Order: (1) meet and confer to re
the amount of disability benefithue Plaintiff, and (2) submit@oposed judgment consistent with
the terms of this Order.

This terminates Docket Nos. 22, 23, 26, 33, and 38.

WW

0 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE

T 1SS0 ORDERED.

Dated: June 8, 2016
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