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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANTOINE A MACKEY,
Case No0.15cv-03165-HSG

Petitioner,
V.

DEBBIE ASUNCION, Warden

Respondent.

YUSEF ALI BEY, IV,
Case No. 1&v-03984-HSG

Petitioner,
ORDER DENYING PETITIONSFOR
V. WRIT OF HABEAS CORPUS,
DENYING CERTIFICATESOF
WILLIAM MUNIZ, Warden, APPEALABILITY
Respondent.

Before the Court are two pro se petitions for a writ of habeas corpus, filed pursuant to
U.S.C. § 2254 by petitioners Antoine Mackey and Yusef Ali Bey, each challenging the validit)
judgments obtained against them in state court. On January 3, 2017, the Court related the ¢
Mackey v. Soto, 18v-03165 HSG (“Mackey’), Dkt. No. 60; Bey v. Muniz, 16-03984 HSG
(“Bey’), Dkt. No. 8. Each respondent has filed an answer to each petifidNeither petitioner has

filed a traverse, and the deadline to do so has since passed. For the reasons set forth below

1 In Mackey, theAnswer is filed in the Court’s electronic filing system (“ECF”) at Mackey, Docket
No. 8, and the exhibits to the answer are filed at Mackey, Docket N&s8.1(h Bey, the Answer
is filed in ECF at Bey, Docket No. 7, and relies on the exhibits to the answer filed in Mackey.
2 In accordance with Habeas Rule 2(a) and Rule 25(d)(1) of the Federal Rules of Civil Proce
the Clerk of the Court is directed to substitute Warden Debbie Asucnion as Respondentin M
because she is Petitioner’s current custodian.
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petitions are denied.
|. PROCEDURAL HISTORY
On April 29, 2009, the Alameda County District Attorney filed an indictment accusing
Mackey and Beyof murder in violation of section 187(a) of the California Penal €deounts
one (murder of Chauncey Bailey), two (murder of Michael Wills), and four (murder of Odel

Roberson). It was further alleged in counts one and four that a principal was armed with a fi

eart

within the meaning of section 12022(a)(1), and in count two that Mackey personally discharged &

firearm and caused great bodily injury within the meaning of sections 12022.7(a) and 12022.
that Mackey personally and intentionally discharged a firearm within the meaning of section
12022.53(c), and that Mackey personally used a firearm within the meaning of sections 1202
and 12022.53(b), (g). In count three, Mackey was accused of possession of a firearm by a f4
violation of section 12021(a)(1). In count five, Bey was accused of shooting at an unoccupie
vehicle, in violation of section 247(b). It was also alleged that there were special circumstan
more than one murder within the meaning of section 190.2(a)(3), and that Mackey had two p
felony convictions. Clerk’s Transcript (“CT”) 1-6, 299195>

On June 9, 2011, the jury found as to count one that both Mackey and Bey were guilty
first-degree murder, a principal was armed with a firearm, and there were special circumstan
The jury found as to count two that both Mackey and Bey were guilty of first-degree murder,
principal was armed with a firearm, and there were special circumstances. However, with re
to count two, the jury found that Mackey did not personally and intentionally discharge a fireg
The jury found as to count three that Mackey was guilty of being a felon in possession of a
firearm. The jury found as to count four that Bey was guilty of first-degree murder, a principd
was armed with a firearm, and there were special circumstances. The jury failed to reach a

regarding the courfour murder charge against Mackey. The trial court granted Mackey’s motion

3 Mackey and Bey were charged, tried, and convicted together, and they generally presenteqd
same legal positions in the trial and reviewing courts.
4 Statutory references in this section are to the California Penal Code unless otherwise indica

® The Clerk’s Transcript has been filed as Exhibit A to the Answer filed in Mackey.
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for a mistrial as to count four. The jury found as to count five that Bey was guilty of shooting
an unoccupied vehicle. CT 22681, 227678, 487680, 488282.
On August 26, 2011, the trial court sentenced Mackey to state prison for two consecu

terms of life without parole for counts one and two, plus one year for the firearm enhanceme

at

live

nt fo

count one, and sentenced Bey to state prison for three consecutive terms of life without parole,

plus six years for the firearm enhancement for counts one, two and four, plus the upper term
three years for count five. CT 29447, 4950653. The trial court granted the prosecution’s
motion to dismiss count four as to Mackey. CT 4953.

On January 14, 2015, the California Court of Appeal affirmed both petitioners’ convictions
in a published decision. People v. Mackey, et al., 182 Cal. Rptr. 3d 401 (Cal. Ct. App. 2015)
(“Mackey, et al’). On April 15, 2015, the California Supreme Court denied both Mackey’s

petition for review and Bey’s petition for review. Answer, Exs. N, O and P.

of

On July 8, 2015, Mackey filed a federal petition for a writ of habeas corpus pursuant t¢ 28

U.S.C. § 2254. Mackey, Dkt. No. 1. On July 14, 2016, Bey filed a federal petition for a writ of

habeas corpus pursuant to 28 U.S.C. § 2254. Bey, Dkt. No. 1.
I1.STATEMENT OF FACTS

The following factual background is taken from the January 14, 2015 opinion of the California

Court of AppeaP

A. The Prosecution Evidence

1. Your Black Muslim Bakery and its occupants

Bey’s father, Yusuf Bey, Sr. (Yusuf, Sr.), founded Your Black Muslim Bakery (the
Bakery), and for decades was the head of the Bakery and affiliated companies, which
included a security business and a community school. [FN 2] Yusuf, Sr., died in
September or October 2003. For some period prior to his death he was in poor health
and Waajid Bey (Waajid), an accountant and tax expert who served on multiple
corporate boards of the affiliated Bakery businesses, was named chief executive offic
(CEO) and president of the Bakery. Waajid died in February 2004, just a year after
taking control of the Bakery.

® The Court has independently reviewed the record as required by the Antiterrorism and Effe
Death Penalty Act of 1996 AEDPA”). Nasby v. Daniel, 853 F.3d 1049, 1652 (9th Cir.

2017). Bised on the Court’s independent review, the Court finds that it can reasonably conclug
that the state cous summary of facts is supported by the record and that this summary is
therefore entitled to a presumption of correctness, Taylor v. Maddox, 366 F.3d 99)@9%th
Cir. 2014), unless otherwise indicated in this order.
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[FN 2] Several of the people involved in this case bear the surname “Bey.”

When we refer simply to “Bey,” we are referring to defendant Yusuf Bey IV.
Others named “Bey” will be designated by their first names. Not all those named
“Bey” are blood relatives of Bey. It was an honorary name bestowed on those

who were especially dedicated to the Bakery and the principles of Islam as
practiced there.

Bey’s brother Antar Bey (Antar) then took control of the Bakery, at age 23. Other Bey
family members took issue with this, left the Bakery business, and filed suit to try to
prove that Antar’s takeover was fraudulent. Antar was killed in October 2005.

After Antar’s death, Bey took control of the Bakery, becoming CEO. He was 19 years
old.

The downstairs of the Bakery building consisted of a retail counter, baking area, and
office area, with an entrance at 5836 San Pablo Avenue, Oakland. The upstairs was g
residence that could be accessed from either front stairs or back stairs near a parking
area. There was a large living room at the top of the stairs, and several bedrooms. Bey
occupied the master bedroom.

=

A duplex in the rear of the Bakery had two units, one upstairs and one downstairs, wit
three bedrooms. The first lower unit bedroom was occupied by Mackey, the second
bedroom by Devaughndre Broussard (Broussard), and the third by Malachi Hurst.

As will be seen, Broussard played a crucial role in this case in that he was the shootef in
the Bailey and Roberson murders and one of the shooters in the car shooting. Broussiard
had a criminal history: he committed a strong-arm robbery with others when he was a

minor, and he was convicted of assault on a bus passenger as an adult. Broussard tufned

state’s witness in exchange for a sentence of 25 years, avoiding a life term without
possibility of parole. He testified at length, for some six days, and it was largely through
his testimony that the state was able to produce evidence of the details of the crimes and
the roles played by various other participants.

Broussard had heard about Bey and the Bakery from a family friend, Richard Lewis
(Lewis), when they were 1n jail together. Lewis told him Bey needed “soldiers” to serve

the Black community, and in exchange Bey could ensure that his soldiers would get
“good credit to buy whatever you want.” When he was released from jail, Broussard

went to live at the Bakery.

Broussard started working at the Bakery in July 2006, serving as a janitor and providing
security. Broussard described being searched and led in military-style drills when he
first arrived at the Bakery. He also testified about being introduced to Bey and his
brothers, and described the security system and cameras installed in Bey’s bedroom. In

their initial meetingBey talked about “eye for an eye” revenge and said that if

somebody did something wrong, they deserved to get the same treatment in return.
Broussard came to understand that he would be expected to commit crimes as part of
his “job” at the Bakery, but he went along with it because of the credit assistance he hag
been promised. Broussard was told he needed to stay free of drugs and alcohol.

Bey regularly gave sermons at the Bakery, speaking on the history of the Black man gnd
the “devils” or “White devils” who sabotaged Islam. There were also regular meetings
in security training, which included military style drills.

2. Liquor store vandalism and the Mossberg shotgun

4
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Bey took over the Bakery in late 2005. On November 23, 2005, about a dozen Bakery
men wearing suits and bow ties, including Bey, Donald Cunningham, Dyamen William
(Williams), and Dhakir (Zaki), vandalized two Muslim-owned West Oakland liquor
stores by smashing bottles and equipment, to show their disapproval of selling alcoho
in the African-American community. The men assaulted at least one liquor store
employee and took a Mossberg shotgun from underneath a counter at one of the stors
It was stipulated that after the murders in this case Bey was convicted in a separate
proceeding of stealing the Mossberg shotgun.

3. The Cook car shooting

Bey’s “second wife,” Jasmine Siaw (Siaw), had two children with Cameron Cook

(Cook). Siaw testified that Cook did not like having his children raised at the Bakery,
and on one occasion in late 2006 he made an angry phone call to Siaw, and she hear
gunshots in the background. It turned out that Cook was shooting a gun into the air
outside the Bakery. Bey wanted to do something in response, but Siaw did not want

Cook to be hurt, so Bey decided to shootCepk’s car.

Siaw was present on December 7, 2006, when Bey told Yusuf Bey V (Yusuf V), “Let’s
talk about what we’re going to do.” Sometime past midnight that night, Bey took Siaw

in his BMW to the spot where Cook’s car was parked, not far from the Bakery. Siaw

saw about four or five men associated with the Bakery leave at the same time in a
yellow Cadillac. Tommy Hearns (Hearns) was driving the Cadillac, with Broussard ang
two other Bakery men, Bey’s brother Yusuf V and Dawud Bey (Dawud), with guns in
the car. The men in the Cadillac wore black to make it easier to escape detection.
According to Broussard, Yusuf V had organized the mission, but he told Broussard th:
Bey “wanted it done.” Yusuf V gave Broussard the Mossberg shotgun to use in the
shooting.

Bey and Siaw in the BMW met up with the Cadillac near where Cook’s car was parked.
Bey pulled his car alongside the Cadillac and, according to Siaw, told the men, “Y’all
know what to do,” and “Wait until we drive off.” Bey and Siaw drove off and Siaw
heard a lot of gunshots. Siaw and Bey then drove back to Cook’s car and saw it riddled
with bullet holes.

According to Broussard and Dawud, when Bey and Siaw drove off, the Bakery men g
out of the Cadillac and fired multiple rounds from shotguns and assault rifles into
Cook’s car. Broussard admitted he participated in the shooting. There was a

predetermined plan to put the firearms into the trunk after the shooting, which was
done, and they then ran back to the Bakery, while Hearns drove the Cadillac away in
opposite direction. They wanted to get the weapons away from the scene separately
from the shooters.

Police who responded to a 911 call found many casings and expended shotgun shellg.

The shooting was ultimately tied by ballistics evidence to firearms seized from the
Bakery property (four shells from the Mossberg shotgun) and from a car owned by Be
(19 shells from an Arsenal AK-47). There were also eight shells from another rifle,
identified at trial as an SKS-20, a rifle that was never recovered, but was later used in
both the Wills and Roberson murders.

4. The Bakery’s financial problems

The Bakery did not thrive under the leadership of Antar or Bey. While Antar was in
charge he signed a note in December 2004, secured by the Bakery property, in the
amount of $625,000. It was at 11 percent interest, with more than $5,700 payable
monthly, and a balloon payment due in January 2006. As noted, Antar was killed in
October 2005, and Bey took control.
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In October 2006, the Bakery filed a chapter 11 bankruptcy petition, claiming $686,750
was owed on the note and $200,000 was owed to the IRS. On April 18, 2007, the
bankruptcy court issued an order allowing the Bakery to retain possession of the
property if it made monthly payments of $7,291.67 on the first of each month.

In early June 2007, Saleem Bey (Saleem), who was married to Bey’s older sister, met
with Bey and presented an offer from family members to reconfigure the Bakery
corporation. The family wanted to create another board, get the Bakery out of
bankruptcy, run it as a family organization, and bring in qualified people to oversee thg
business. Bey was to remain in control of the Bakery, but the security business, already
controlled by other family members, was to remain under the control of John Bey, a
spiritually adopted son of Yusuf, Sr. Bey rejected the proposal.

174

On June 22, 2007, the bankruptcy trustee filed a motion to convert the chapter 11
reorganization to a chapter 7 liquidation because the Bakery was not meeting payroll,
paying sales taxes, or filing monthly operating reports. And on July 12, the bankruptcy
court indicated it would grant the motion to convert effective August 9, to give the
Bakery one last chance. On August 9, after Bey was arrested, the bankruptcy court
converted the Bakery reorganization to a liquidation.

5. The Lofton kidnapping and attempted robbery [FN 3]

FN 3: Although there was considerable testimony about the Lofton kidnapping
and attempted robbery, charges related to those events were not included in the
indictment in this case.

Beginning in May 2007, Bey and the Bakery men escalated their violence, embarking
on a crime spree that lasted until Bey was arrested in August. In the first half of May, as
the Bakery’s financial pressures mounted, Bey asked Albert “Johnny” Antone (Antone),
the father of a woman Bey had dated, to lend him $10,000 to save the Bakery. Antone
turned him down, but suggested they could instead cooperate to rob Sylvia Lofton
(Lofton), a drug dealer, of cash and drugs. Antone, himself an admitted drug dealer,
targeted Lofton because he believed she was connected to a robbery at his house in
which he had lost $80,000 in cash and jewelry. Antone wanted the drugs and would le
Bey keep the cash. Bey’s younger half-brother, Joshua Bey (Joshua), testified that Bey
hoped to get $30,000 from Lofton.

~+

On the evening of May 17, Antone spotted Lofton’s car at a bingo hall in East Oakland
and phoned Bey. Bey gave Joshua the keys to a Chrysler 300 owned by Bey and kept at
the Bakery and told him to go with Tamon Halfin (Halfin) to look for a gold Pontiac at
the bingo hall. Joshua drove, with Halfin in the rear seat with an assault rifle. They
planned to communicate with Bey by walkie-talkie.

When Halfin and Joshua got to the parking lot of the bingo hall, Antone pointed out
Lofton’s Pontiac and said a woman would come out and get into it. Joshua’s walkie-

talkie failed to work, so he called Bey on his cell phone, who told him to follow the
Pontiac. Two women, Lofton and her mother, got into the Pontiac and drove away.
Halfin drove the Chrysler, following the Pontiac onto the freeway, while Joshua gave
Bey updates by phone.

A few minutes later, the Bakery’s security car, a black Ford Crown Victoria equipped

with spotlights beside the side mirrors, a cage in the backseat, flashing lights, and a
siren, passed the Chrysler on the freeway. The Crown Victoria activated its flashing
lights, and pulled the Pontiac over to the side of the freeway. Halfin stopped the
Chrysler behind the Crown Victoria.
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Yusuf V and Lewis got out of the Crown Victoria. Both men wore all black clothing
and had black masks covering the lower part of their faces. Lewis retrieved an SKS
assault rifle with a clip from the trunk of the Chrysler, a rifle Joshua had seen under
Bey’s bed, where it regularly was kept. Lewis and Yusuf V approached the Pontiac, an
at gunpoint moved the two women to the rear seat of the Crown Victoria and got into

the seat with them. Bey, who had been driving the Crown Victoria, came to the Chrysler

and told Joshua to drive the Pontiac and follow him.

With Bey driving the Crown Victoria in the lead, Halfin driving the Chrysler, and
Joshua driving the Pontiac in the rear, they drove to a residential area and parked in
front of a vacant house on Avenal Avenue, between 68th Avenue and Church Street,
that had been owned by a member of the Bey family. Joshua stayed in the Chrysler,
Halfin stayed with Lofton’s mother in the Crown Victoria, and the other men took

Lofton into the house.

Later, Bey came outside, searched the Pontiac, and returned to the house, taking Joshua

with him. Lofton said something about getting money from someone else. Bey told
Joshua to watch Lofton while they went to her house to try to get the money, and Yus
V gave Joshua a revolver that Joshua had previously seen in the living room at the
Bakery.

Just then a patrol officer searching for a stolen car pulled up in front of the house. Wh

the men inside saw the patrol car, they broke out windows, jumped out, ran through the

backyard, jumped over fences, and ran through other backyards to get away. The offi
saw the Crown Victoria parked nearby and thought it looked like a police vehicle. He
then heard breaking glass, crashing noises, and screams for help emanating from the
vacant house. The officer found Lofton inside the house, handcuffed, bloody, and
partially clothed, with a plastic trash bag over her head. Lofton was treated at the
hospital for lacerations to her head and hands. Lofton’s mother, found in the rear seat of

the Crown Victoria, also had something over her head, but she was alive.

Police seized the Chrysler and the Crown Victoria. The Chrysler had dealership paper

license plates. It contained papers regarding the Bakery with Bey’s name on them, and

it was registered to Ameena Bey, another name used by Siaw. The Crown Victoria was

registered to Yusuf Bey III and had a “security log” in it from the Bakery. Joshua’s cell
phone was found outside a broken window in the house.

Zaki also testified about helping Bey and Halfin escape from the area that night. Bey

called him, saying he was at Havenscourt Boulevard and Bancroft Avenue, and askeqg

for a ride back to the Bakery. After Zaki picked up Bey, they drove back to the vicinity
of the vacant house, where Bey pointed out the Chrysler and asked Zaki if he could
retrieve it. They then picked up Halfin in the vicinity of 70th Street and International
Boulevard, and then drove to Zaki’s grandmother’s house, which was on 68th Avenue

near the vacant house. Zaki then gave his car keys to Bey, and Bey and Halfin drove
off.

Zaki returned to the vacant house on foot to try to pick up the Chrysler, as Bey had
asked. The area was swarming with police, so Zaki could not retrieve the car, and he
returned to his grandmother’s house for the night. The next morning, after learning that
Zaki had been unable to retrieve the Chrysler, Bey instructed Zaki to falsely report the
Chrysler stolen, and he did. [FN 4]

FN 4: Joshua, Antone, and Zaki testified about the foregoing events pursuant t

plea agreements or immunity agreements made in connection with these crimgs.

6. Bey’s Arsenal AK-47 assault rifle
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On the night of June 9, 2007, Bey drove his girlfriend, Sheavon Williams (Sheavon), i
his red Corvette to a San Francisco nightclub where the Bakery was providing securit
After gunshots were fired by people trying to get into the club, Bey drove Sheavon ba¢
across the Bay Bridge to the Bakery. She heard him open and close the trunk, and he
then drove them back to the club in San Francisco.

—

=

Bey took a rifle with a clip from the trunk and walked with the Bakery security men
toward the crowd. There was more shooting, and the San Francisco police responded.
As they did, Bey threw the rifle into the Corvette, and Sheavon and Bey left the
Corvette in San Francisco with her purse in the trunk. They were driven in another caj
back to Oakland, where Sheavon was dropped off at her house.

The next morning police officers found the unlocked Corvette. Inside was an Arsenal
AK-47 assault rifle with a live 7.62 x 39 millimeter rifle round in the chamber; a
magazine found nearby contained more 7.62 x 39 millimeter ammunition. It was later
determined this was one of the rifles used in the Cook car shooting. The police also
found indicia of Bey’s ownership of the car, items with possible gang symbols, and, in
the trunk, a red purse.

7. The Roberson murder

Bey’s brother Antar was killed by Alphonza Phillips, Jr. (Phillips), who tried to “jack
him” for the rims on his BMW. Phillips was ultimately convicted of that murder. Bey
took his Bakery men, dressed in suits and bow ties, to attend Phillips’s court
proceedings. During the proceedings, Bey pointed out Phillips’s relatives to Broussard,
said he wanted Phillips’s father “whacked,” and asked Mackey and Broussard to find an
opportunity to kill him.

Mackey and Broussard drove past the elder Phillips’s house several times trying to get a
chance to kill him, but were not successful. [FN 5]

FN 5: Phillips’s father testified that he saw Bakery members drive past his house
many times during his son’s trial and felt they were trying to intimidate him.

In June 2007, Bey and Broussard were standing in front of the Bakery when Bey
pointed out Odel Roberson, a drug addict who came to the Bakery for handouts of foqd.
Bey told Broussard that Roberson was a relative of Phillips. Broussard responded,
“What, and he’s still walking around?”” Bey replied, “That’s why we need more brothers
like you,” and told Broussard to “keep track” of Roberson.

Around July 4, Bey told Broussato kill Roberson: “Take him out when you get a
chance, because seems like we can’t get his pops.” On the night of July 4, to celebrate
the holiday, Bey, Broussard, Mackey, Lewis, and two other Bakery men went up on the
roof of the Bakery and shot various firearms, including the Mossberg shotgun and the
SKS-20.

On the night of July 7, Mackey and Broussard went out on security patrol together
around the Bakery. Mackey had an assault rifle with a folding stock (which Bey had
given him) hidden under his coat. While on patrol they met Roberson, who asked ther
if they had any “work,” which meant he was trying to buy drugs. Broussard said,

“Yeah, I got you. Come on,” and took Roberson around a corner. Broussard turned to

Mackey and said, “Pass it to me. I’'m on this.” Mackey said, “You want this one?” and
Broussard said, “Yeah, I’'m on this.” Mackey pulled the rifle out of his waistband and

handed it to Broussard. Broussard turned to Roberson, pointed the rifle at him, and told
him to stop or he would fire. Roberson stopped. But Broussard still fired, eight or 10
shots into Roberson’s face and chest as he fell to the ground. Roberson died from

multiple gunshot wounds. Mackey, meanwhile, had left the scene.

8
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A man walking his dog in the neighborhood heard seven to eight gunshots, returned t
his nearby home, and called 911. A patrol officer reached the shooting location at 12:(
a.m., and was flagged down by Mackey, who told him there was a body lying on the
sidewalk. Seven 7.62 x 39 millimeter cartridge casings were near the body, and it wag
later determined that all of the bullets that killed Roberson were fired from a single gui
with class characteristics of the SKS, and as will be discussed, that the same weapon
was later used to kill Wills. The SKS-20 assault rifle described by Broussard (and othe
witnesses) was never recovered, but Bey’s brother Joshua testified that an assault rifle
was normally stored under Bey’s bed.

SO
(o)
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Broussard ran back to the Bakery and returned the assault rifle to Mackey. The next gay
Broussard showed Bey a newspaper article about Roberson’s death and told Bey, “It’s
done.” Broussard never had problems with Roberson and had no reason to kill him
except that Bey told him to do it.

8. The Wills murder

At 3:19 a.m. on July 12, 2007, Oakland resident John Hopping called 911 to report
hearing several initial gunshots, then a pause, another gunshot, another pause, and
another gunshot. Hopping looked out of his window and saw a Black man with an
athletic build running down the street carrying a gun with the barrel protruding from th
crook of his arm. The man was approximately 20 years old, five feet, eight inches tall,
160 pounds, and was wearing khaki pants, a hooded sweatshirt, and a blue knitted c3
After calling 911, Hopping went down to the street and found the dead body of a Whit
man.

117
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A responding officer found identification indicating the body was that of Michael Wills.
Wills had died from multiple gunshot wounds to the back. His wallet contained cash,
and a cell phone was found nearby. Nine 7.62 x 39 millimeter cartridge casings were
found in the area, strewn along the path leading to Wills’s body, suggesting his

murderer had been pursuing him down the path while firing on him. It was later
confirmed through ballistics analysis that Wills had been killed with the same assault
rifle used to kill Roberson. The district attorney’s theory was that Mackey was the

shooter.

As noted above, Broussard testified that Bey talked about “White devils” and the
history of the Black man at Bakery brotherhood meetings. In the early morning hours of
July 12, Broussard was at the Bakery with Khidar Bey when he heard a rifle firing

three-round bursts. Broussard got a call from either Mackey or Bey to open the back
gate at the Bakery; he did so, and Bey drove a Dodge Charger into the Bakery parking
lot with Mackey as his passenger. Cell phone records confirmed that Bey made a call |t
Broussard at 3:14 a.m. As Mackey alighted from the Charger he was carrying the same
assault rifle with which Broussard had shot Roberson a few days earlier.

Broussard followed Mackey into his room, where Mackey told Broussard he “got one,”
meaning “[h]e caught a body,” i.e., killed someone. After Bey joined them in Mackey’s
room about 20 minutes later, Mackey said he and Bey were driving down San Pablo
Avenue talking about the Zebra killers6 when they saw a “White guy.” Mackey jumped

out of the car, ran down the path, and shot the man as he tried to run away. The man’s

leg flew up in the air, as if he had kicked a field gd#dckey joked, “It’s good,” put

his arms up like a football official, and laughed. Bey repeated the joke. Bey did not
leave the room, did not get angry, and did not disagree with, or correct, Mackey. Rathgr,
Bey told Broussard to go see for himself what had happened. Broussard went where
Mackey said the shooting had occurred and saw a White man’s body.
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[FN 6] For an account of the Zebra murders, see People v. Cooks (1983) 141
Cal.App.3d 224, 24244, 251257, 261284, 190 Cal.Rptr. 211.

A couple of days later, while Bey and some other Bakery members were watching
movies in Bey’s room, Bey told them about the Zebra killers, who were Black men

killing White people. Bey said they got caught because they robbed their victims. Bey
said the Zebra killers weraving White people “a taste of their own medicine” for

lynching and murdering Black people. Bey referred to White men as “White devils” and

said, “We got a devil.” He was excited when he said it.

9. The Bailey murder

Chauncey Bailey was a well-regarded, award-winning Afriéamnerican journalist

who was an editor at the Oakland Post newspaper. Bailey wrote many news articles
about Yusuf, Sr., while he was alive, and in particular reported on felony criminal

charges and a related civil suit pending against Yusuf, Sr., at the time of his death. The

felony charges were based on allegations that Yusuf, Sr., sexually assaulted underag
girls who were living at the Bakery and purportedly fathered children with some of
them.

In July 2007, Saleem spoke to Bailey about a new series of articles he was going to
write about the Bakery and provided information to Bailey to show fraud and other
criminal conduct by Bey. Bailey later showed Saleem the article he had written, which
incorporated the information Saleem had provided and accused Bey of criminal
conduct. Saleem became concerned that his anonymity as a source had been
compromised because Yusuf, Sr.’s wife saw him coming from Bailey’s office.

Sometime after that Saleem received a threatening phone call from Bey.

One night, while Bey was showing Bakery associates a video of his father’s funeral, he
paused the video and pointed out Bailey to Mackey and Broussard, describing him as
“the motherfucker who killed my father.” Bey said Bailey had written articles about his
father and was going to write more articles about the Bakery, [FN 7] and that Saleem
was working with Bailey.

FN 7: Dawud evidently told police that Bey once told him that Bailey “was
going to be writing some slanderous stuff about the bakery, so he had to do wh
he had to do.” Bey said, “I have to take him out,” or words to that effect. But

Dawud testified at trial that this was just his opinion, and not something that Be
said.

The next day Bey told Mackey and Broussard that Bailey worked for the Oakland Pos
and told them to find out where he lived and learn his routine. Mackey and Broussard
drove in the Dodge Charger to the Oakland Post office, and saw a dark SUV in the
parking lot that belonged to Saleem. They phoned Bey, who came to the parking lot &
said, “That’s that motherfucker up there right now fucking with dude.” Bey said they

should “get [Saleem], too,” but Bey’s sister (Saleem’s wife) might get angry.

After Bey left, Mackey and Broussard waited for Bailey to come out of his office and
then followed him as he got on a bus. He got off less than 15 minutes later and walke
into a residential building. Mackey and Broussard drove back to the Bakery and told
Bey they found out where Bailey lived. When police interviewed Sheavon, Bey’s

girlfriend, she said she heard him on the phone asking for the description of a building
and its surroundings. She also told the police Bey was upset about Bailey’s upcoming

article.

On the night of August 1, Bey asked Mackey and Broussard to come to his bedroom.
He told them he wanted them to kill Bailey, to “take him out,” before his article was
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published, which Bey believed would happen on the coming Friday. Later that night,
the three men drove the Dodge Charger to Bailey’s residence and devised a plan to Kill
Bailey on his way to the bus the next morning, discussing the plan out of the car
because Bey thought his car was bugged. Bey wanted Bailey killed the next morning
and said he would arrange a “credit hook-up” for Mackey and Broussard as a reward for

the Bailey murder. But, he said, the shooter “can’t miss or can’t mess up.” Discussing

who would do the shooting, Mackey told Broussard it was his “turn” “to take the hit.”

Mackey and Broussard then practiced the plan: Mackey was to approach Bailey’s

residence and to communicate via walkie-talkie to Broussard in the parked vehicle
when Bailey appeared; Broussard would then to run up as close as possible to Bailey
and shoot him, while Mackey would run back to the parked vehicle to be ready to drivs
away when Broussard got there. After practicing the plan, they returned to the Bakery|
and to Bey’s bedroom, where Bey gave the Mossberg shotgun to Broussard and said to
wake him in the morning. [FN 8]

FN 8: According to Sheavon, Bey asked Mackey to wake him at 5:00 a.m. so
Bey could pray.

Early the next morning Mackey woke Broussard. Broussard got dressed, all in black
with a hooded sweatshirt, gloves, and a mask, and they went to Bey’s bedroom and

woke him. They decided to use a van for the Bailey killing, and Bey had a Bakery
employee phone Rigoberto Magana, a live-in handyman, to ask to use his white van.
Magana said okay, but he needed it back at 7:00 a.m. to go to work. When the requeg
was made to borrow the van, Magana could hear Bey’s voice in the background,

directing someone to get the keys to the van. Bey gave the keys to Mackey, who took
the license plates off the van.

The walkie-talkies were not functioning, so Mackey and Broussard left them, and
decided to use cell phones. Mackey drove to Bailey’s residence, got out of the van, and
alerted Broussard by cell phone when Bailey had left his apartment. Broussard pulled
on the black mask, took the Mossberg shotgun, and ran toward where Bailey was
supposed to be. Broussard did not see him, however, and returned to the van.

A woman stopped at the intersection of 1st Avenue and East 14th Street saw a man
dressed all in black carrying a long rifle across the street and also saw Bailey, whom 4

recognized from having read his articles. She also saw someone get into the passenger

side of a white van parked nearby and saw the van drive off. She continued driving, b
when she phoned her husband and told him what she had seen, he told her to call the
police.

After the failed attempt, Mackey and Broussard drove along the bus route until they sa
Bailey walking. Mackey said that location was “too hot,” so they drove ahead, parked

near 14th and Alice Streets, and waited for Bailey to arrive. When Broussard saw
Bailey approach that intersection, he jumped out of the van, ran across the street to
where Bailey was, and shot him twice in the torso at close range and started to run b3
across the street. Then he remembered that Bey had made it clear they should be suf
Bailey was dead, so he returned to Bailey lying on the ground, fired a third shot into
Bailey’s face, and ran back to the van. After the shooting Mackey drove them back to

the Bakery, where they went upstairs and told Bey, “It’s done.”

An eyewitness confirmed that the shooter, dressed all in black, turned to run after firing

two shots, but then stopped and ran back to fire a final shot into Bailey’s head, and that
he then jumped into a white van that sped away. A second eyewitness confirmed the
same events, including that the van had no license plates.
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Magana’s van was not in the parking lot when he needed to leave for work, so he called
Bey and simultaneously walked around the corner of the Bakery building and talked tdg
Bey through an open window, telling him he needed the van back. Phone records
showed that Magana’s call was placed at 7:28 a.m. Two minutes later, Bey called

Mackey, talked to him briefly, and called Magana back, telling him the van was in the
parking lot. Magana checked the lot and found his van.

Bey returned the van keys to Magana and apologized for being late. When Magana g
into the van to drive away he saw Mackey standing near the back stairs of the Bakery
gesturing like he wanted to talk, but Magana kept driving. Magana found the license
plates between the front seats of the van, and later told Bey that the plates had been
taken off the van. Bey said he would put them back.

A 911 call was received on August 2 at 7:26 a.m. Officers responded, and found
Bailey’s body with part of his head and face missing, dead from three gunshot wounds.
Two shotgun shells were found near the body; the third shell casing was not found at

the scene. It was determined by ballistics examination that the shotgun shells from the

scene had been fired by the Mossberg shotgun.

Later that morning, By saw a television news broadcast about Bailey’s murder and told
Sheavon to come look at it. Sheavon forgot this event at trial, but in a prior statement
police she said that Bey was “happy” and “satisfied” or “proud” about it, saying

something like: “That will teach him to fuck with me.”

Around 8:00 a.m., Bey, Mackey, and Broussard drove in the Dodge Charger back to t
Bailey shooting scene. When they saw the murder scene marked off with crime scene
tape, Bey said, “I told you I was going to be big.” They then parked the Dodge Charger

by the lake and got out of the car to discuss the details of the murder, doing so while
walking around the lake because of Bey’s fear the car was bugged. After Broussard

filled Bey in on the details of the murder, Beyds “I love y’all.” Afterwards, they

drove back to the Bakery, picked up Lewis, and drove to the International House of
Pancakes (IHOP) on San Pablo Avenue, where they stayed only briefly, because Beyj
believed one of the other patrons was a police officer. While at the IHOP Bey asked
Broussard what the inside of Bailey’s head looked like. They then drove to the

Emeryville marina and walked out on the pier. Bey told Broussard and Mackey that hg
would see someone the next day about getting them good é¢fedlto said, “The
bakery [is] going to get respect now.”

After they returned to the Bakery, Broussard gave the Mossberg shotgun back to Bey
Bey gave it back to Broussard again later that night to use on security patrol.

10. The Bakery raid

As part of the investigation into the Lofton kidnapping, on July 31, 2007, Oakland
police obtained search warrants for the Bakery building, the duplex behind it, and
Sheavon’s residence. On August 3, about 5:00 a.m., the search warrants were served
simultaneously. Téisearch of Bey’s bedroom turned up the VCR containing a video of
Yusuf, Sr.’s funeral. It also turned up a black neoprene mask, a wallet containing Bey’s
identification, walkietalkies, recordings of Phillips’s arraignment, some expended
ammunition, and a great quantity of live ammunition, including shotgun shells, .40-
caliber cartridges,-9millimeter cartridges, and 7.62 x 39 millimeter assault rifle
cartridges, both loose and in clips. [FN 9] Of particular significance was an expended
PMC nine-pellet shotgun shell that according to expert testimony had been fired by th
Mossberg shotgun and matched the characteristics of the shot fired into Bailey’s head. It

was the prosecutor’s theory that this was the third expended shell from the Bailey

murder, which had not been found at the scene. She theorized that Broussard did not
eject the final shell immediately after the murder. She encouraged the jury to infer it
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was ejected when the shotgun was reloaded in Bey’s bedroom, as there was live
ammunition fitting tle shotgun in Bey’s bedroom but not in Broussard’s, and the
shotgun was loaded with six live rounds when it was seized during the raid.

FN 9: Additional ammunition was found in other bedrooms upstairs at the
Bakery, and 189 expended casings and shotgun shells were found on the roof,
including seven Mossberg shotgun shells and 50 casings fired from the same
rifle used to kill Wills and Roberson, believed to be the SKS-20.

=)

When the officers came to execute the warrant at the duplex, Broussard peeked out O
his bedroom door, closed the door, and threw the Mossberg shotgun loaded with six ljve
rounds out of the window, where it was found on the ground.

In Broussard’s bedroom the officers found under the television a plastic storage bin
containing live rounds of large-caliber rifle ammunition, some loose and some in clips,
that could be fired from the AK-47 and SKS rifles, as well as nine-millimeter
Winchester and Luger cartridges. Gloves and a knit hat were found on a glass table, a
neoprene mask in a dresser drawer, and a pair of handcuffs in a closet.

A Remington sawed-off shotgun loaded with three live rounds was found under
Mackey’s bed in the duplex. The SKS assault rifle used to kill Roberson and Wills (and
also used in the Cook car shooting) was never found.

11. Broussard’s arrest, his statements while in custody, and his plea bargain
Broussard was arrested on August 3, and was soon charged with the Bailey murder. He
initially told the police he was not involved. Then the police told him that Bey had said
Broussard had killed Bailey, without mentioning anyone else’s involvement. Broussard

was taken to the room where Bey was being held, and Bey repeated in front of the

officers that Broussard had confessed he was the killer. Broussard asked to speak to Bey

alone, so the officers left them alone for some six minutes without police monitoring o
recording. Bey wanted Broussard to confess to the crime for the good of the Bakery,
because “everybody can’t go down for that,” and said “God was testing” Broussard.

After that meeting, Broussard told the police that he shot Bailey, and that he acted
alone. Broussard testified he confessed to protect Bey and Mackey, and he believed Bey
would reward him when he got out of prison.

Broussard claimed Bey promised to get him a good attorney, and when that did not
happen, he began to feel “let down” by Bey. Broussard retained his own attorney, and

upon advice of counsel granted an interview with 60 Minutes, in which, in a program
aired in February 2008, Broussard said he did not shoot Bailey. Broussard also told a
television news reporter in August 2007 he had nothing to do with Bailey’s death. He

said the police had beaten him to get him to confess and refused him an attorney when
he asked for one. When asked at trial why he lied to the reporter, Broussard giggled and
admitted he believed it was okay to lie if he could get some advantage from it.

Broussard eventually entered into a plea agreement under which he pled guilty to two
counts of manslaughter in the Bailey and Roberson murders in exchange for a sentence
of 25 years in prison, provided he testified truthfully at the trial of Bey and Mackey.

12. Ballistics evidence

A firearms expert testified that various shotgun shells were fired from the Mossberg
shotgun that Bey stole from a vandalized liquor store, including shells from the Bailey
shooting scene and four shells from the Cook car shooting scene. One of the expende¢d
shotgun shells found in Bey’s bedroom was a PMC nine-pellet buckshot cartridge, the
characteristics of which matched the wadding and pellets that had been removed from
Bailey’s head. This was only one of the expended shells that matched.
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The police quickly found the link between Bailey’s death and the article he was writing
about the Bakery, as the owner of the Oakland Post told them about the article. Early
on, they checked the casings found at the Bailey shooting scene against those found
the Cook car shooting, and within hours after Bailey’s death knew there was a match.

The firearms expert also determined the Arsenald®Kifle recovered from Bey’s
Corvette in San Francisco fired 7.62 x 39 millimeter casings found in various locationg
including 19 from the Cook car shooting scene and 34 from the Bakery roof. An SKS-
20 assault rifle, believed to be the murder weapon in the Roberson and Wills killings
which, as noted, was normally kept under Bey’s bed--also fired 7.62 x 39 millimeter
ammunition. Casings fired from this rifle were found at various locations, including

eight at the Cook car shooting scene, seven at the Roberson shooting scene, nine at {

Wills shooting scene, and 50 from the Bakery roof. Those casings had not been fired
the AK-47 and were consistent with an SKS. Seven casings on the roof of the Bakery
had been fired from the Mossberg shotgun.

13. GPS tracking evidence
On June 27, while investigating the Lofton kidnapping, officers attached a GPS trackir
device to the underside of Bey’s Dodge Charger while it was parked in a public parking
lot, to “gain intelligence” on Bey’s movements. Due to transmission problems and the

towing of the Dodge Charger, [FN 10] Bey’s movements were being tracked for some

20 of the 38 days the GPS device was in place, including during the time of the Bailey
murder. The Dodge Charger was not being tracked at the time of the Wills murder.

FN 10: On June 30, about 12:30 a.m., a patrol officer made a traffic stop of Bey
in front of the Bakery, while he was driving four Bakery men in his Dodge
Charger with no license plate. When asked for identification, Bey did not

produce any. After other officers arrived at the scene and one identified Bey, h¢

was issued a citation for being an unlicensed driver, and the car was towed.

During this incident Bey told Broussard to tell Mackey to go to the back of the Bakery
and fire a couple of shots. Broussard conveyed the message to Mackey. After Bey wg
released from the back of the patrol vehicle, his demeanor changed from polite to
belligerent. Some of the Bakery men were on the roof of the Bakery, looking down on
the events. As the officers walked away, there was a burst of large caliber rifle gunshg
from behind the Bakery, and the officers took cover. Bey stood in front of the Bakery
and said mockingly to the officers, “What’s that?”

The GPS tracking device indicated the following: at 11:47 p.m. on August 1 the Dodge

Charger was at the Bakery; at 12:12 a.m. on August 2 it drove from the Bakery to the
area of Bailey’s residence and stopped at 12:24 a.m. for about 13 or 14 minutes; it then
returned to the Bakery and stayed there until morning; at 8:01 a.m. it drove to the areg
near the Bailey killing; it then drove to the lakeside area and stopped for about 16
minutes; at 8:27 a.m. it made a five-minute stop in the 4200 block of San Pablo Avenu
returned to the Bakery, and went back and stopped again in the 4200 block, near an
IHOP; and after that stop it drove to the Emeryville marina and stopped.

14. Bey’s statements after his arrest

On August 3, after the Bakery raid, police took a recorded statement from Bey after
reading him his rights. Bey was 21 years old and had been CEO of the Bakery for son
two years. He told the police Bailey was a reporter who wrote slanderous things abou
Bey’s father, and he had “heard rumors” that Bailey was writing an article about the
Bakery’s problems with the IRS and the bankruptcy case.
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Bey told the police no guns were allowed on the Bakery premises, including at the
duplex behind the Bakery, which was true under the leadership of his father, his broth
and himself. He had live ammunition in his room, but not empty casings. And he did
not have weapons for those bullets in his room, as weapons were not needed at the
Bakery.

The next day the district attorney’s office took a recorded statement from Bey after

reading him his rights. Bey said his sister knew someone who worked at the Oakland
Post, and his sister told him that Bailey was going to write a slanderous article about t
Bakery. He knew that in 2003 Bailey had written something negative about his father
that upset him. Bey said he was in litigation with the IRS in bankruptcy court and was
also in litigation with older Bey family members who were contesting his ownership of
the Bakery properties.

After the Bakery raid, Joshua, Bey, and Halfin were arrested for the Lofton kidnapping.

The police placed them together in an interview room at the San Leandro Police

Department for two hours or more and secretly video-recorded their conversation. The

video recording was played for the jury.

On the recording Beyreferring to his followers as “soldiers”--was concerned that
somebody told the police what happened during the kidnapping because they knew td
much about what he had done. The three men then compared notes on their police
guestioning. Joshua said he told the police he was driving the Chrysler for Antone, an
that he had hopped into the Pontiac and driven it. He told them Bey was not there ang
was only communicating with him on the walkie-talkie. [FN 11] Joshua also admitted
going into the house, but claimieldid not know who else was there because “it was

dark” and “they had masks on.” Bey advised Joshua repeatedly to say that the cops

forced him to make the statements he made. Joshua said he had been scared and cry
when he made his statement to théqeohnd Bey told him to “man up.” Bey later said
Joshua should tell the police he was not there even though his cell phone was found &
the scene.

FN 11: Later Joshua admitted telling the police that Bey was driving.

Bey admitted to his friends he had been driving one of the cars, but said he told the
police they were helping a friend collect some money owed him, so “if anything
happened,” the police should “blame it on Johnny” (Antone). They later discussed again
possibly blaming it all on “Johnny.”

Halfin was concerned that the officer who busted into the Lofton torture scene could
identify him, as the officer had seen him in the Crown Victoria where he was holding
Lofton’s mother hostage. Bey asked Halfin why he did not shoot the officer. Halfin said

he would “take the rap for everything,” but Bey said the officer might not come to court
because “we got some crazy hitters, trust me. And all of them ain’t in jail.” Bey also

said the officer was “probably too scared to confront us,” and that he would “sacrifice
another soldier” to “make sure” the officer would not come to court. And then Bey
laughed.

Halfin and Bey discussed fabricating a story about why Halfin was in the Crown
Victoria. They talked about the kidnapping case, about the patrol car that stopped
outside the house, and how they “panicked” by breaking out the windows and running.

Bey was worried about fingerprints. He told the others they had better get their “stories
straight right now” because they might not have another chance to talk together. He
counseled the others to lie to the police and not tell on each other. He said “Fifth”
(Yusuf V) and “Rich” (Lewis) would not “tell on” them, and Lofton could not have
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seen their faces “cause we were wearing masks.” In his words, “Ain’t nobody gonna
tell.”

Bey also said, “All this shit ... was Saleem|[ ‘s] fault,” and then described how Broussard

had confessed to killing Bailey while he was in the room. Bey told them Broussard wa
“a soldier for that” because he confessed to the killing to “take all the heat off the

bakery.” Joshua asked if Broussard really did the crime, and Bey said, “Ah huh.” Joshua

then said, “Man, he a soldier for that, man.”

Joshua asked which gun they had used, and Bey told them it was the Mossberg shotg
(“shotty”), which had been in his closet the night before the Bailey shooting. Joshua
asked “Where they shot him at?” and Bey answered, “The head.” Bey then said,

“BOOM!” and snapped his head back as if he had been shot in the face. They all

laughed. Joshua asked whait they had used, and Bey said “Rigo’s van.”

Bey told them he made sure not to be anywhere nearby when Bailey was murdered, §

as soon as it was over, he went by the crime scene to see for himself, describing going

in the Dodge Charger to the murder scene, the lake, IHOP, and the marina. Bey was
concerned that nobody should implicate him in either the Lofton or Bailey case. Finally
Bey said people in Oakland were “terrified” of the Bakery men, who could “make

anything in Oakland disappear.” He said, “I’m gonna make the mayor give me some

shit now,” and if he was not released by the next day, “there gonna keep on being

murders.”

B. Bey’s Evidence

Cornell Hurst, also known as Kadar (or Khidar) Bey, testified that he worked at the
Bakery counter around the date of the Wills shooting and no one at the Bakery would
have been working the counter at 3:00 a.m. He never heard multiple gunshots when |
was with Broussard at the Bakery counter.

C. Mackey’s Evidence

Mackey, who had been convicted of selling cocaine in 2006 and burglary in 2008,
testified that he was not involved in the Bailey or Roberson murders and that he neve
told Broussard he shot Wills. Mackey had grown up in San Francisco but moved away
in 2007, after suffering a serious gunshot injury for which he had been hospitalized fof
two and a half months. He returned to San Francisco after he turned 18, but was agai
shot in two incidents within two months of one another. He decided to leave San
Francisco again and was thinking of returning to Atlanta, but Lewis, a childhood friend
convinced him to go to the Bakery. Mackey found the Bakery inspirational because it
seemed like a family atmosphere and people were very respectful of one another, so
decided to stay. Mackey went by the name Ali at the Bakery because he did not want
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San Francisco people to know he was there. He worked at the counter so he could show

his probation officer he was workirgnd show his mother he could take care of
himself.

Mackey testified that Broussard was also from San Francisco and knew Lewis.
Although they were generally on friendly terms at the Bakery, Mackey testified he had
sex with three women Broussard was dating or was interested in, and felt Broussard
jealous of him.

The night Roberson was killed Mackey was in his room at the Bakery when he heard

what he thought were doors slamming. After investigating and finding nothing amiss,

he walked to the corner liquor store and bought some candy. Coming out of the store
saw nine or 10 people looking at a body on the next corner, so he flagged down a pat
car and reported the body. He gave the officer identification, but then left the scene
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because he did not want to be a witness. He denied involvement in the Roberson
murder.

Mackey also denied involvement in the Wills murder. He said it was a bake night at th
Bakery and he was there working. He heard police sirens and went outside to see wh
was going on. He stood outside for few minutes with at least a dozen other members
the Bakery, but he never knew who was killed until he was charged with the murder.

Mackey testified he was working at the Bakery the morning Bailey was killed and
denied involvement in that killing. He denied driving with Bey and Broussard to the
area of Bailey’s residence the night before the killing, and denied going the next day to
the scene of the Bailey murder, the lake, IHOP, or the Emeryville marina. Mackey
admitted he had awakened Bey at 5:00 a.m. that morning at his request, but testified 1
was nothing unusual because Bey always wanted to be up early to pray, though
admitting that was the only time Bey had asked Mackey to wake him at 5:00 a.m.
Mackey testified unequivocally that Bey never ordered him to kill Bailey or anyone
else.

Mackey admitted he got a Remington sawed-off shotgun in San Francisco about a
month before the Bakery raid and kept it under his bed for self-defense. He did not
know how a shell fired from the shotgun got into a room of the Bakery, or how one
shell fired by it had been found on the roof. He denied firing the Remington shotgun (d
any other firearm) on the roof, and in fact said he had never been on the Bakery roof.
Mackey testified he had never lent the Remington to anyone. He knew he could not
possess a gun while on felony probation, but he did it anyway because he had learne
from past experience that the police would not always be around to protect him.

Mackey denied waving at the white van while Magana drove away, as Magana had
testified. He denied ever seeing Roberson around the Bakery or corner liquor store. H
denied seeing Phillips, Sr., before the present trial or driving past his house with

Broussard. He could not remember what he and Bey discussed on their cell phones at

2:57 a.m., 3:04 a.m., or 3:06 a.m. the morning Wills was killed. And he admitted a
Mossberg shotgun was kept at the Bakery.

According to Mackey, Bey’s sermons focused on topics such as empowering the Black
community and taking care of oneself rather than seeking government welfare. He sai
Bey’s followers encouraged each other not to let adversity be an excuse for selling
drugs or snatching purses. He denied Bey said it was okay to kill Whites, and said he
had not heard Bey call White people “devils,” Mackey did not believe White people

were devils. In fact, some of his own family members were White.

Kevin Adams testified that he coached the football team at Galileo High School in Sar
Francisco in 2000 to 2001 when Lewis was a star running back.

Lakeya Robinson (Robinson) testified she first met Siaw in late 2008 when they were
both applying for a job at Sears. Robinson told police that Siaw told her that on the
order of Bey, Siaw lured Roberson to a place where Halfin, not Broussard, shot and
killed Roberson.

Officer Jurrell Snyder testified that on the morning of July 17, an incident began at the
Bakery that resulted in a disturbance call, to which Snyder and his partner responded
near the Bakery. Six Black males were standing around an intoxicated woman whose
skirt was above her waist, her hands handcuffed behind her. When Officer Snyder got
out of the patrol car to investigate, the Black males advanced on him in a hostile
manner. They were verbal and loud, so Snyder unholstered his firearm and called for
backup, to which numerous officers responded. After the woman was taken to the
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Mackey, et al., 182 Cal. Rptr. 3d at 4426.

of the California Court of Appeal:

hospital, the Black men formed a line in military formation behind Lewis and more
Black men in suits and bow ties continued to arrive and fall into formation behind
Lewis, who appeared to be in command, until there were some 30 men in formation.

D. Stipulations

It was stipulated that when Broussard was interviewed by a television reporter at the
Oakland jail on August 9, 2007, he denied killing Bailey and said he knew nothing
about Bailey’s murder. Broussard also told the reporter that police denied his request for
an attorney and beat him until he gave a confession. Broussard testified his prior
statements were untrue.

It was further stipulated that Mackey first became associated with the Bakery on or
about May 25, 2007. Thus, he could not have been involved in the liquor store
vandalism, the Cook car shooting, or the Lofton kidnapping and attempted robbery.

E. Rebuttal Evidence
Broussard testified that the police did not beat him before he gave his confession, eve
though he told the television reporter they had, and that he also falsely told the reportg
the police would not allow him to have an attorney. He thought it would help his case |
he said something that contradicted his confession. Broussard lied to the reporter

because he thought he would get some advantage out of it. And, he giggled, he beliey
it was okay to lie if he could get some advantage out of it.

In her testimony on rebuttal, Siaw denied “completely”” Robinson’s testimony about
having lured Roberson to his dieeSiaw testified she dated Robinson’s brother from
around March 2007 to September or early October 2008. Siaw first learned that
Robinson gave a statement about the Roberson murder when Siaw was cross-examir
by Mackey’s attorney in this case. Siaw testified she already knew Robinson when she
applied for the Sears job.

The following procedural background is also taken from the January 14, 2015 opinion

THE PROCEEDINGS BELOW

On April 29, 2009, Bey and Mackey were both charged by indictment with the three
special-circumstance murders, as well as the additional counts and enhancement
allegations detailed at the beginning of this opinion. The case was ultimately tried
before The Hon. Thomas Reardon, an experienced Alameda County judge.

On August 2, 2010, defendants jointly moved for a change of venue. On October 1,
2010, following the testimony of a defense expert, the trial court acknowledged the
pretrial publicity had been “substantial and inflammatory,” but deferred its ruling on the
venue motion until after voir dire. On February 22, 2011, after significant voir dire, and
the removal of potential jurors for hardship and cause, the trial court heard further
argument on the motion for change of venue and denied it. All this will be discussed in
detail below.

On January 5, 2011, Bey filed a motion to suppress evidence from the GPS tracking
device that had been placed on his Dodge Charger without a warrant. Mackey joined
the motion. After an evidentiary hearing, the motion was denied on January 18, 2011,
on the basis that the placement of such a device did not constitute a search under the
Fourth Amendment.
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On January 13, 2011, Mackey filed a motion to sever his trial from that of Bey, on the
basis that he only joined the Bakery in late May 2007 and was not involved in the liquor
store vandalism, the Cook car shooting, or the kidnapping and attempted robbery of the
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petition for a writ of habeas corptim behalf of a person in custody pursuant to the judgment o

Loftons, and he was not a party to the recorded San Leandro Police Department
conversation. Mackey argued that evidence relating to Bey’s misdeeds could have a
prejudicial spillover effect, allowing the jury to convict Mackey based on guilt by
association. On January 20, the court heard argument and denied the motion, reason
that most of the negative evidence about Bey’s prior misconduct would also be

admissible against Mackey as circumstantial evidence of Mackey’s motive for the

crimes, and specifically “of Mr. Bey’s role in the bakery and of the community culture
there.”

A jury was sworn on March 21, 2011, when opening statements also began. The state

rested its caserchief on May 3. The defense case began on May 4. The jury began
deliberating on the afternoon of May 23, and reached its verdicts on June 9, deliberati
for more than 50 hours over 11 days.

The jury ultimately found Bey guilty of first degree murder of all three victims, found
true the multiple-murder special circumstance allegation on each murder, found Bey
guilty of shooting at Cook’s car, and found true the allegations that a principal was
armed with a firearm in connection with each of the murders (former § 12022, subd.
(a)(1)). Mackey was found guilty of first degree murder of Bailey and Wills, with true

findings on the multiple-murder special-circumstance allegations and a true finding that

a principal was armed with a firearm in the Bailey murder. However, Mackey had also

ng

been charged as the actual shooter of Wills, and the jury found the personal discharge of

a firearm allegation (former 88 12022.5, subd. (a), 12022.53, subds. (b)-(d), 12022.7,

subd. (a)) not true. Mackey was found guilty of being a felon in possession of a firearm.

[FN 12] The jury was unable to reach a verdict with respect to the murder charge
against Mackey in connection with the killing of Roberson, and that count was
subsequently dismissed.

FN 12: On May 9, 2006, Mackey had entered a guilty plea and was convicted g
felony sale of a controlled substance. He was placed on probation for three
years.

On August 26, 2011, Bey was sentenced to three consecutive life terms without
possibility of parole for the three murders. He was also sentenced to one consecutive
year for each of the three firearm allegations that had been found true, plus the upper
term of three years, imposed consecutively, on the conviction for shooting at an
unoccupied vehicle. That same date Mackey was sentenced to two consecutive
sentences of life in prison without possibility of parole for the murders of Bailey and

Wills and one consecutive year on the arming enhancement on count one. He was also

—

—

sentenced to three years in prison, imposed concurrently, on the felon in possession ¢f a

firearm charge.

[11. DISCUSSION

Standard of Review

A petition for a writ of habeas corpus is governed by AEDPA. This Court may enterta
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State court only on the ground that he is in custody in violation of the Constitution or laws or

treaties of the United Stat&s28 U.S.C. § 2254(a).

A district court may not grant a petition challenging a state conviction or sentence on the

basis of a claim that was reviewed on the merits in state court unless the staseacjuuoiication
of the claim:“(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the U
States; or (2) resulted in a decision that was based on an unreasonable determination of the
light of the evidence presented in the State court procegd&)U.S.C. § 2254(d); Williams v.
Taylor, 529 U.S. 362, 4123 (2000). Additionally, habeas relief is warranted only if the
constitutional errortaissue “‘had substantial and injurious effect or influence in determining the
jury’s verdict.” Penry v. Johnson, 532 U.S. 782, 795 (2001) (quoting Brecht v. Abrahamson,
U.S. 619, 637 (1993)).

Section 2254(d)(1) restricts the source of clearly established law to the Suprems Cour

jurisprudence.“[C]learly established Federal law, as determined by the Supreme Court of the
United Statesrefers ta‘the holdings, as opposed to the dicta, of [the Supreme] Galatisions
as of the time of the relevant state-court deciSiohilliams, 529 U.S. at 412. A state court
decision is‘contrary t& clearly established Supreme Court precedent‘dpplies a rule that
contradicts the governing law set forth in [the Supreme Gjuases, or if it “confronts a set of
facts that are materially indistinguishable from a decision of [the Supreme] Court and neverth
arrives at a result different from [its] precedénid. at 40506. “Under the'unreasonable
applicatiori clause, a federal habeas court may grant the writ if the state court identifies the c
governing legal principle from [the Supreme] Césidecisions but unreasonably applies that
principle to the facts of the prisoneicase’ Id. at 413.“[A] federal habeas court may not issu
the writ simply because that court concludes in its independent judgment that the relevant st
court decision applied clearly established federal law erroneously or incorrectly. Rather, that
application must also be unreasondblkl. at 411.“A federal court may not overrule a state
court for simply holding a view different from its own, when the precedent from [the Supreme
Court] is, at best, ambiguotisMitchell v. Esparza, 540 U.S. 12, 17 (2003).
20
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The state court decision to which § 2254(d) applies iSl#st reasoned decisioof the
state court. See st v. Nunnemaker, 501 U.S. 797,@D@EL991); Barker v. Fleming, 423 F.3d
1085, 109192 (9th Cir. 2005). The final state court decisions from the California Supreme C
summarily denied both petitionéngetition for review. The California Court of Appeal was the
last reasoned state court decision that addressed the claims raised by both petitioners.
Accordingly, in reviewing these habeas petitions, this Court reviews the California Court of
Appeal’s decision. See Yist, 501 U.S. at 8034; Barker, 423 F.3d at 10992’

B. Petitioners’ Claims

Mackey alleges the following cognizable claims for habeas relief: (1) the trial court err
in denying his motion to change venue; (2) the trial court erred in denying his motion to supp
the GPS tracking evidence; (3) the trial court erred in denying his motion for severance; (4) t
trial court erred in instructing thackey’s testimony could be used against both defendants
without giving a corollary instruction that it could be used in their favor; (5) the trial court erre
when it refused to giv®lackey’s requested instruction on third party culpability evidence with
respect to Lewis testimony; (6) the instruction regarding Broussasthackling and custody
status was prejudicial error; (7) defense counsel rendered ineffective assistance by failing to
request a limiting instruction with respect to Brous&agillilty plea; (8) the trial coug
instructions allowed the jury to erroneously consider Broussaedtimony without corroboration
to convict Mackey for the murder of Wills; and (9) cumulative error.

Bey alleges the following cognizable claims for federal habeas relief: (1) the trial cour
violated Bey’s constitutional rights by denying his motion for a change of venue; (2) the trial co

violated Bey’s constitutional rights when it instructed the jury that it could consider co-defendant

" Although Yist was a procedural default case,"dbek through rule announced there has been

burt

ed
ress

ne

—r

urt

extended beyond the context of procedural default. Barker, 423 F.3d at 1092 n.3 (citing Lambert

v. Blodgett, 393 F.3d 943, 970 n.17 (9th Cir. 2004), and Bailey v. Rae, 339 F.3d 1107,31112
(9th Cir. 2003)). The look through rule is applicable here as the Ninth Circuit has héid ithat
common practice of the federal courts to examine the last reasoned state decision to determ
whether a state-court decisiorf@®ntrary td or ‘an unreasonable applicatiori ofearly
established federal lainand it [is] unlikely that the Supreme Court intended to disrupt this
practice without making its intention clearCannedy v. Adams, 706 F.3d 1148, 1158 (9th Cir.),
amended, 733 F.3d 794 (9th Cir. 2013).
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Mackey’s testimony for all purposes against either defendant; (3) the trial court violated Bey’s
constitutional rights when it instructed the jury with CALCRIM No. 337; (4) the trial court
violated Bey’s constitutional rights by allowing the jury to corroborate Broussard’s statements
with Broussard’s own pretrial statements; (5) counsel rendered ineffective assistance by failing to
request an instruction telling jurors that they could not consider accomplice Broussard’s guilty
plea as substantive evidence of Bey’s guilt; (6) the evidence was insufficient to convict Bey of the
Wills homicide; (7) the trial court violated Bey’s constitutional rights by allowing the jury to
convict Bey of the Wills homicide based solely on Broussard’s accomplice testimony; and (8) the
cumulative effect of the errors was prejudicial. Bey, Dkt. No. 5 at 2.

1 Motion to Change Venue

Both Mackey and Bey allege that the trial court erred in denying the motion to change

venue. The state court rejected this claim as follows:

|. Denial of the Change of Venue Motion Was Not Error

A. The Pretrial Publicity

It took almost three years after Bailsynurder to bring the case to trial. Meanwhile, the
apparent involvement of the Bakery with the death of a local journalist generated
significant media attention, including print articles, television coverage, a 60 Minutes
segment, Web site video postings, and even a documentary film. Much of this coverag
included discussion and speculation regarding the long and controversial history of thg
Bakery, including the criminal allegations of rape against Yusuf, Sr., and stories of the
Bakerys fraud, bankruptcy, and retaliatory violence, with possible religious and racial
motivations.

News articles described the Bailey murdef@se of the most shocking cases in Oakland
history,” and art‘attack on the ideals on which the country was fourid@diley was
described as ‘&rusading reporter and devoted father and a mé&ratrole model to

many young journalistsand someone who acted asaarrior for equality? Bailey's

death was characterized‘dmrbaric’ a‘“slaying;” an‘“ambush; and arf‘assassinatioi.

Bey, on the other hand, was depicted as a violent Yaamut of control gang leader
obsessed with violence and powetheavily involved with guns and violenteyho“had
his own business plans and they included killing those who interfered withahidn
“order[ing] followers to commit crimes rather than dirty his own hands.

Though most of the unflattering articles highlighted Bapvolvement, Mackey did not
escape unscathed. He was reported to hatexdansive and violent criminal history.

One article reported that he had a past weapons violation and, at age 13, forced a girl
perform oral sex.

In addition to regular news reporting, a group of journalists joined together as the
“Chauncey Bailey Projeltpledging td‘honor and contindeBailey's work and to
“answer questions regarding his deaifhe Chauncey Bailey Project contributed articles
regularly to local newspapers; it also created a Web site that included links to news sq
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about Baileys murder and defendants, as well as articles about Balifsyand
achievements. Béy counsel suggested that the Chauncey Bailey Piopork
sometimes verged on advocacy rather than neutral news reporting.

Finally, a student at the University of California Berkeley Graduate School of Journaligm
made a documentary film about the Bailey murdArDay Late in Oakland(2008). It
showcased at the Pavilion Theater in Jack London Square on April 23, 2010.

In addition to actual news reporting, reade@mments posted online referred to the
Bakery as &cancer thas eating Oakland,and to defendants dsoulless assassihs
whom the government ought tlry” to save taxpayer money, or who should‘tpee[n] ...
the needl® or “euthanized as you would a rabid doBey, especially, was called‘eold
blooded killer; a“racist child-raping thug,and &‘gangstet comparable to Al Capone.
[FN 13]

FN 13 We give these comments little weight in our analysis. They constitute
anecdotal evidence that does not reliably reflect the reactions of the community
generally. Such commentators are self-selecting and, judging by their comments,

may hold extreme views. Moreover, there is no evidence that any of the jurors were

exposed to these comments.

B. The Defense Motion for Change of Venue

Because of the extensive publicity, defendants made a joint pretrial motion for a change o

venue, arguing that thenassiv& and“enduring coverage of the Bailey murder would
prevent them from receiving a fair trial in Alameda County in violation of their Sixth ang
Fourteenth Amendment rights, as well as their state constitutional and statutory rights
Defendants relied primarily on the findings of their expert, Dr. Bryan Edelman, [FN 14] to
demonstrate the volume and intensity of coverage, arguing that the case was uniquely
exposed to an overwhelming and prejudicial barrage of various forms of pretrial publigity,
including inflammatory content with racial and religious overtones, as well as what thely
claimed was inadmissible matter.

FN 14 Edelman was a litigation consultant who received a Ph.D. in sociology flom
the University of Nevada at Reno and an LL.M. from the University of Kent in
Canterbury, England. He had worked for the National Jury Project and the Jury
Research Institute, and his experience included research on the impact and
influence of television coverage during pretrial publicity. He had never before
testified in a change of venue hearing.

In support of their motion, defendants submitted Edelsdaclaration describing his
findings, [FN 15] as well as more than 300 pages of sample news articles and other
materials. [FN 16] Defendants also submitted an exhibit showing Ederaaalysis of a

comparative telephone survey conducted to determine public recognition of the crimes an

prejudgment of guilt.

FN 15 Exhibits to Edelmais declaration included analysis of the content of the
newspaper articles, along with 134 sample articles. Another exhibit analyzed

readerscomments on the news coverage, taken from the Internet. Defendants plso

submitted a declaration by expert Julie Goldberg regarding the creation of a video

exhibit and the content of the Chauncey Bailey Project Web site, and several DVDs

containing video news coverage, as well as additional news articles that postdated
Edelmans analysis.

FN 16: In addition to the materials submitted by defendants, the court took judicial
notice of juror questionnaires from the earlier trial of Lewis in connection with the
Lofton crimes, which the same judge had handled. In Lsewi@se, 30 percent of
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prospective jurors had no knowledge of the Bakery or the Bey family, 47 percent
had some knowledge from media reports but said they could be fair, and 18 pefcen
had knowledge and expressed concerns that it might influence their judgment. |A
small group had knowledge independent of media exposure.

Over a three-day period beginning September 14, 2010, the court heard testimony fro
Edelman regarding the extent and nature of media coverage, as well as its impact on the
community. Edelman limited his research to articles that had appeared in the San Frapcis
Chronicle and newspapers published by the Bay Area News Group. He found more than
1,500 articles relatetto the crimes of the bakery or something tha¢lated since the
time of Beys arrest. Edelman testified the coverage did not taper off shortly after the
as sometimes happens, but continued into the period immediately before trial. Edelman
found prejudicial information in the pretrial coverage of the criridgngs that could
possibly be admissible at trial as well as things that certainly could be considered
inadmissible? Many of the articles contained what Edelman cédlledded language,
including references to Yusuf, & lectures advocating the superiority of the Black race
and Islamic religion, sensational descriptions of the Bailey murder, and references to
community fear.

The court interacted extensively with Edelman during his testimony. In particular, the
court asked critical questions of Edelman for failing to take into account the circulatior|s of
the various publications, noting that many of the articles were duplicates published in
different newspapers. Following the coarguestioning, Edelman recalculated the number
of news articles, eliminating duplicate publications, and reported to the court that 500
unigue articles had appeared, consisting of 185 articles in 2007, 127 in 2008, 146 in 2009
and 42 in 2010.

As noted, Edelman also arranged a telephone survey of 428 eligible jurors in Alamed
County, along with a comparative group in Los Angeles County, to determine thegpubli
prejudgment of defendants. Besides some preliminary questions on attitudes about crymin
justice generally, the survey briefly described the Bailey shooting and asked whether th
respondent hattead, seen, or heard anything about this incidgii® 17] If a respondent
answered affirmatively, he or she was asked whether he or she thought Belefvately
guilty, probably guilty, probably not guilty, or definitely not guilty of murdar

“ordering the killing? A similar question was posed with respect to whether Mackey
“drove the getaway carHowever, respondents were not given a spetaitcopinior?
option. [FN 18] Any questions raised by a survey respondent about what was meant hy
“guilty” or about the burden of proof were answered by asking the respondent to apply his
or her own standard. [FN 19] There were no questions as to whether a respondent copld ¢
aside his or her initial impressions and judge the defendants fairly if they were called ypor
to act as jurors. Edelman believed they could not.

FN 17 If a respondent said he or she was not aware of the crime, additional details
were given, including reference to the involvement of Bey and the Bakery, to
possibly jog his or her memory. For respondents who had heard of the incident,
there were followup questions to determine the level of detail they remembered.

FN 18 Respondents were told at the beginning of the survey that they could
answer‘no opinion; but they were not given that option with each individual
guestion.

FN 19 The prosecution argued that Edelrigstatistics were faulty in part becaus
survey respondents were deemed to Wavejudged defendantsguilt based on
their own definition of guilt. The prosecutor suggested that if pnebably guilty’
respondents were reallocated to the category of undecided under a reasonablg dot
standard, then 88 percent of the respondents did not have a fixed opinion on
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Mackeys guilt and 83 percent had no fixed opinion on’Beguilt. She also
suggested defendanhizsosition was‘offensive’ to the efficacy of voir dire.

Edelmans analysis concluded that within Alameda County, 82.9 percent of those surv
recognized the case, and 69.8 percent of those exposed had formed an opinion that H
was“probably’ or “definitely” guilty. In comparison, only 18.5 percent of the potential
jurors surveyed in Los Angeles County recognized the case, and 40.5 percent of thos
answered that Bey was probably or definitely guilty. With respect to Mackey, 54.9 per
of Alameda County respondents who recognized the case thought he was probably o
definitely guilty, while 44.5 percent of Los Angeles County respondents answered
similarly. We emphasize that the percentage given for having reached a conclusion al
guilt represented a percentage of those who recognized the case, so the overall percq
of respondents who had, in Edelmgmiew, prejudged Bey was approximately 57 percer
in Alameda County. Edelman admitted on cross-examination that 42 percent of the
Alameda County survey respondents either had not heard of the case or had an opini
Bey was‘probably’ or “definitely’ not guilty. The same figure with respect to Mackey
was 54 percent.

Based on his analysis, Edelman opined there was a reasonable likelihood the defend:
could not get a fair trial in Alameda County.

Through its own questioning, the court revealed some of its concerns about the motio
asking about heavily populated versus lightly populated counties, as well as the effica
careful voir dire in ferreting out juror bias. [FN 20] The court also suggégitedes have
changed; and“our sense of shock dtrwhat it used to Bedue to thé24-hour news

cycle’” and inundation with news of crimes that by their nature are very disturbing, as v
as television shows and movies that overload us with violence.

FN 20 The court also saw a greater need for a change of venue if the defendar
crimes involved serial killing of random victims that had put members of the
community in fear for their personal safety, whereas the crimes in this case did
“reach into the community at largso as to put most people in the county in fear
of being victimized by defendants.

At the conclusion of Edelméas testimony, the court heard argument and deferred ruling
the motion until after voir dire because it wante@thear from actual potential jurérso
as to havéas much relevant information ... as possibTgEN 21]

FN 21 This has long been recognized as a valid approach to a change of venu
motion whereby the trial court cé&take into consideration any unanticipated
difficulties encountered during voir dire examination of prospective jur{v&aine
v. Superior Court (1968) 68 Cal.2d 375, 380, 66 Cal.Rptr. 724, 438 P.2d 372
(Maine)). Or contrariwise, voir dire may ““demonstrate that pretrial publicity had
no prejudicial effect.”” (People v. Famalaro (2011) 52 Cal.4th 1, 31, 127
Cal.Rptr.3d 40, 253 P.3d 1185 (Famalaro); see People v. Jacla (1978) 77
Cal.App.3d 878, 887, 144 Cal.Rptr. 23 [defendant cannot compfamferences

of possible prejudice have been refuted by #utualities of voir dire and of
trial.””].)

C. The Trial Cours Deferral of Decision
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On September 27, defendants moved the court for a decision on the motion so that they

would have time to take a writ if necessary. At a hearing on October 1, the court agair]
refused to rule on the motion. It acknowledged the pretrial publicity‘swsstantial and
inflammatory;’ but questioneda lot of the baseline assumptions [Edelman] was making
about this Couis or any coufs ability to ferret out prejudicéThe court noted th&ata

lot” of Edelmans testimony waSinconsistent with my own lived experience as a lawyer
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and a judge in this countyand it also disagreed with Edelmsaiwomments abotfjurors
unwillingness to béorthright during voir dire,” saying,“It’s just not my experienceThe
court concluded it needed thear from actual jurors and see how deeply this’rbafore
ruling on the motion. In a written order, the court denied defendiagsest for an
immediate ruling and continued with jury selection.

D. Jury Selection
Four panels totaling 808 prospective jurors had been summoned and provided an 18-
guestionnaire. In addition to basic questions regarding background information,

employment, and education, the questionnaire asked detailed questions to gauge jurgrs

knowledge and opinions of the case. Some pertinent to the issue here included these
“On the morning of August 2, 2007, Chauncey Bailey, the editor of the Oakland Post
newspaper, was shot and killed on his way to work in downtown Oakland. Yusuf Bey
and Antoine Mackey, two men associated with a business called Your Black Muslim
Bakery on San Pablo Avenue in Oakland, are charged with Mr. Baiteyrder.

“21. Have you read, seen, or heard anything about this incident?

“22. What have you read, seen, or heard about this incident?

“It is important for the Court to know all the details you remember about the case. Ple
take your time to search your memory and provide a full account of what you recall (fq
example type of weapon(s) used, number of suspects, possible motives, manner of dg
etc.)

“23. Based on what you have read, seen, or heard about the killing of Mr. Bailey, do y
believe that the defendants are:

“___ Definitely not guilty

“___ Probably not guilty

“___ Probably guilty

“___ Definitely guilty

“___ Other: »

The questionnaire also asked in a similar fashion about jumoosvledge of the Roberson
and Wills murders.

The questionnaire also contained open-ended questions regardingpersonal
knowledge and feelings about a wide variety of potential issues in the case, including:
Chauncey Bailey Project; Baileystatus as a journalist; race as a potential motive for
murdering one of the victims; the Bakery, its members, and the surrounding neighborf
the Islamic faith, generally; Black Muslim organizations; frequency of exposure to meg
sources; and attitudes about firearms.

After excusals for hardship and language difficulties, 227 of the panelists were called

for voir dire. Of these, 101 were excused by stipulation before being questioned, with

remaining 126 subject to oral voir dire. Seventeen were excused for cause, leaving 10
jurors from whom the final jury of 12, plus five alternates, woulddrel was-selected.

E. The Trial Courts Ruling
On February 22, 2011, when 109 potential jurors still remained, the court again heard
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argument on the motion to change venue and, as will be seen, ruled on it, timing its ry
to precede selection of the final jury so defendants would have an opportunity to seek
pretrial writ if they so desired.

In a supplemental submission to the court, Edelman explained his analysis of jurors
guestionnaire responses for three of the four panels to whom the questionnaire had b
administereeta total of 528 questionnaires. [F22] He found 76 percent of the 528 jurors
claimed they had read, seen, or heard about the shooting death of Bailey, and of thos
had knowledge, 58 percent said they thought defendants ‘preteably’ or “definitely”

guilty.

FN 22 On February 22, 2011, defendants also submitted a supplemental colleg
of news articles published after Edelman testified.

Bey’s counsel argued that jurdedfirmations that they could be fair should not be given
much weight because jurors would have internalized their impressions from the medig

could not compartmentalize that knowledge and prevent it from affecting their verdicts,.

suggested that the drop in prejudgment rate from 76 percent on the telephone survey
percent on the 528 questionnaires was of no monamahted, that the survey was more
trustworthy due to its anonymity. MacKeycounsel similarly argued thatoir dire ...
cannot overcome the effect of sustained and voluminous adverse pretrial plilaiity,
urged the court to view the jurdrsubsequent statements of impartiality with skepticism.

The prosecutor argued the motion should be denied because of the large size of Alan
County and because the voir dire process had neutralized the effect of the publicity, ir
the people with the most extreme views were eliminated through the questionnaires a

voir dire. She calculated that 24 percent of the‘Hd®vivors’ had never heard of the case|,

that 54 percent had no judgment about defendgnilf; that although 22 percent thought

defendants weréprobably guilty’ not one of the 109 survivors thought defendants were
“definitely guilty’; and no juror who answeré&definitely” on the questionnaire was even

called back for questioning. The prosecutor also pointed out that much of the evidencs
Edelman considered inadmissible had actually been ruled admissible during in limine
motions.

The court conducted its own analysis of the venire, noting it had been made up of 808
potential jurors, 412 of whom were excused for hardship or language difficulties, leavi
396. The court had set aside 12 days to voir dire those remaining, calling in from 20 tq
jurors per day. The court and counsel found, however, that after seven days they had
enough jurors remaining on the panel to accommodate peremptory challenges and sd
canceled the remaining days of voir dire. Of the 227 potential jurors actually called ba
for voir dire, the partieSstipulated off 101 based on their questionnaires, for reasons th
“ran the gamuitfrom unexpected hardships to concerns about Islam, guns, police offic
or other aspects of the case not related to publicity. The court had also granted 17
challenges for cause, and denied three, but noted thatfearyf them were excused for
cause that had anything to do with either the pretrial publicity or even the charges and
nature of this caségxplaining one by one why each of the jurors was excused.

The court pointed out that at the end of each day of voir dire, counsel was given an
opportunity to identify particular jurors for additional individual, in-chambers questionin
regarding media exposure. The court thereby avoided contaminating other jurors and
tended to minimize or eliminate any pressure the questioned juror may have felt to sa
or she could be fair. (See Patton v. Yount (1984) 467 U.S. 1025, 1034, fn. 10, 104 S.C
2885, 81 L.Ed.2d 847 (Yount).)
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The court itself also analyzed the questionnaires and determined that 78 percent of the 1C

“survivors’ either had no knowledge of, or, despite knowledge, had formed no opinion
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about, the case. Twenty-four of them, or 22 percent, thought defendants were probab
guilty, [FN 23] an analysis that corresponded closely to that of the prosscutor

FN 23 Twenty-two of the 24'were not even challenged for cause by counsel at
end of voir dire? And while three challenges for cause were denied, the court
pointed out thatthe juror with the most exhaustive knowledge of [the] tages
actually challenged by the prosecutiea challenge opposed by the defense.
According to the prosecutor, this mé&an a ministry and counted among his
friends“criminals, drug dealers, drug users, [and] prostitufEise court
determined that the juror seenfagktremely objectivé,and the challenge was
denied.

The first main difference between Edelrmnalculations and the coigtfinding was that
the court took into account a different population of potential jurors in making its
calculations. But in denying the motion, the court said it did not focus exclusively on th
109 survivors, but also considered the answers of other excused jurors. Still, having
conducted &grueling process of voir dite—a process, not incidentally, that Mackey
counsel calledmasterfur and Beys counsel calletiunique and extensive and effective
the court expressed confidence that the parties could pick an impartial jury from the 1
remaining jurors:These folks went through an exhaustive and exhausting process of
learning about what the expectations were of jurors, what the legal rules were that go
their service ... [and to] understand what it meant to be objective about’igsnésvhile
the court acknowledged that jurbdenials of bias arénot necessarily controllingtheir
guestionnaires and answers on voir diré‘certainly carry great weight, particularly with
this Court” In fact, the court found from the juror questionnaires and the jury selection
process that jurors who had knowledge of the-easpecially the 109 surviversould
remember very few details, and what they remembered would not cause them to havq
preconceived judgments.

The court also thought the jurdrgprobably guilty answers constituted“aatural

reaction[ ]’ to crime that had not necessarily become imbedded in their consciousness,.

compared jurors‘probably guilty’ responses to those of a large number of jurors who
agreed with the statement that if someone had tl@®ught to trial they were‘probably
guilty.” Such responses dfa given that is built into any jury selection procéssd

merely reflect jurorsfaith that“the systeris working” The court believed Edelman
findings overstated the percentage of potential jurors who had‘prdjudged

defendants in the sense that they would be unable to set aside their preexisting impre
and give defendants a fair trial, observing that it fgréat skepticisthabout Edelmais
conclusions and actually thought he vwasong””

The other main difference between the trial cauaihalysis and that of Edelman was that
the court credited the jury selection process and potential jtatements that they could
set aside their initial impressions and judge the case impatrtially. Edelman gave no we
to such considerations, believing that jurors, even if well intentioned, simply could not
eliminate from their minds the impact of such negative publicity.

The court again statedJimes have changétand the‘vast majority of successful
changes of venue on appé&ate from the laté60s and early 705:These things don

make a dent anymore ... in pedgleonscienc&.The court felt much of the intensive press

coverage was due to journalistsvn interest in the murder of a fellow journalist and was
not necessarily driven by the public appetite. The court distinguished the Mehserle trig
(People v. Mehserle (2012) 206 Cal.App.4th 1125, 142 Cal.Rptr.3d 423), where there
“daily crowds, protesters, signs, picketers, a standing room only courtroom of observg
every day which“just does not exist in this cad&inding “no reasonable likelihood that
the defendants wonbe able to get a fair trial in this countyhe court denied the motion.
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Though given time to do so, defendants did not seek writ relief.

Jury selection continued, with more jurors being excused for hardship or cause. A fing
jury with five alternates was sworn on March 21, 2011. Fourteen peremptory challeng
remained available to the defense when the 12 regular jurors were selected, and 41
additional potential jurors remained even after selection of alternates. The compositio
the final jury will be discussed below.

F. Standard of Review
“Due process requires that the accused receive a trial by an impatrtial jury free from o
influences? (Sheppard v. Maxwell (1966) 384 U.S. 333, 362, 86 S.Ct. 1507, 16 L.Ed.2q
600 (Sheppard).) Change of venue is one means by which the courts may protect the
defendants due process rights, and such change must be gravited it appears that
there is a reasonable likelihood that a fair and impatrtial trial cannot be had in the’toun
(8 1033, subd. (a).) The same standard applies as a matter of due process. (Sheppar
supra, at p. 363, 86 S.Ct. 1507.) Defendants rely upon the Sixth and Fourteenth
Amendments to the United States Constitution and the state Constitution (art. I, 88 15
as grounds for reversal. We are reminded, however;inagrsals are but palliatives; the
cure lies in those remedial measures that will prevent the prejudice at its inCeption.
(Sheppard, supra, at p. 363, 86 S.Ct. 1507.)

Whether on appeal or pretrial writ petition, we review the evidence presented to the tr
court de novo. [FN 24] (People v. Prince (2007) 40 Cal.4th 1179, 1213, 57 Cal.Rptr.3
543, 156 P.3d 1015 (Pringéyartinez v. Superior Court (1981) 29 Cal.3d 574, 577, 174
Cal.Rptr. 701, 629 P.2d 502.) If review is sought by pretrial writ, the appellate court

redetermines independently whether it is reasonably likely that the defendant cannot ¢
fair trial in the county in which the crime occurred. (Maine, supra, 68 Cal.2d at pp. 384
385, 66 Cal.Rptr. 724, 438 P.2d 372.) If the issue is not raised until a postconviction

appeal, the defendant must show both error and prejudice, specifically, (1) that at the
of the motion it was reasonably likely that a fair trial could not be had in the county, an
(2) that it was reasonably likely that a fair trial was not, in fact, had. (Famalaro, supra
Cal.4th at p. 21, 127 Cal.Rptr.3d 40, 253 P.3d 1185; People v. Davis (2009) 46 Cal.4t
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539, 578, 94 Cal.Rptr.3d 322, 208 P.3d 78; People v. Zambrano (2007) 41 Cal.4th 1082,

1125, 63 Cal.Rptr.3d 297, 163 P.3d 4 (Zambrano).) The ptiaasonable likelihodd
denotes a lesser standard of proof tfraore probable than ndt(See People v. Vieira
(2005) 35 Cal.4th 264, 279, 25 Cal.Rptr.3d 337, 106 P.3d 990 (Vieira).)

FN 24: The de novo standard of review was originally adopted in California as
matter of constitutional compulsion. (Maine, supra, 68 Cal.2d 375 at p. 382, 66
Cal.Rptr. 724, 438 P.2d 372; Sheppard, supra, 384 U.S. at p. 362, 86 S.Ct. 15
[“appellate tribunals have the duty to make an independent evaluation of the
circumstancey.) The United States Supreme Court has since allowed greater
deference to the trial court in determination of individual jurbras. Mu ’Min v.
Virginia (1991) 500 U.S. 415, 42428, 111 S.Ct. 1899, 114 L.Ed.2d 493; Yount,
supra, 467 U.S. at pp. 103838, 104 S.Ct. 2885.) Of course, we are bound by t
California Supreme Cousd precedent (Auto Equity Sales Inc. v. Superior Court
(1962) 57 Cal.2d 450, 455, 20 Cal.Rptr. 321, 369 P.2d 937) (Auto Equity), and
accept the de novo standard of review as a binding aspect of our inquiry.

“Of course, the question presented on appeal from a judgment of conviction is necess
different from that on a petition for writ of mandate.... [{] ... [B]ecause the prejudicial
effect of publicity before jury selection is necessarily speculative, it is settlet dinat

doubt as to the necessity of removal ... should be resolved in favor of a venue’thange,.

[Citation.] After trial, any presumption in favor of a venue change is unnecessary, for t
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matter may then be analyzed in light of the voir dire of the actual, available jury pool and

the actual jury panel selected. The question then is whether, in light of the failure to ch
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venue, it is reasonably likely that the defendant in fact received a fair trial. [Citation.] [{

Whether raised on petition for writ of mandate or on appeal from a judgment of convic
however, thetandard of review is the same.”” (Mieira, supra, 35 Cal.4th at p. 279, 25
Cal.Rptr.3d 337, 106 P.3d 990.)

California cases have distilled five factors that a court should consider when ruling on
motion for a change of venue: ““““(1) nature and gravity of the offense; (2) nature and
extent of the media coverage; (3) size of the community; (4) community status of the
defendant; an¢5) prominence of the victim.””” (Famalaro, supra, 52 Cal.4th at p. 21, 12
Cal.Rptr.3d 40, 253 P.3d 1185.) This analysis applies regardless of whether the issue
pretrial or on appeal. (See, e.g., id. at pp. 21-22, 127 Cal.Rptr.3d 40, 253 P.3d 1185.)
Although, as noted above, we independently review the ‘saultimate determination of
the reasonable likelihood of an unfair trial, factual findings of the trial court will be
sustained if supported by substantial evidence. (Id. at p. 21, 127 Cal.Rptr.3d 40, 253 |
1185; People v. Hart (1999) 20 Cal.4th 546, 598, 85 Cal.Rptr.2d 132, 976 P.2d 683.)
while all factors are relevant, no single factor is dispositive. (Maineas@f Cal.2d 375,
388, 66 Cal.Rptr. 724, 438 P.2d 372.)

Moreover, we note that the five factors, while useful for analytical purposes, should ng
considered exclusively. That is, the United States Supreme Court has addptatity of
the circumstancé&sapproach, which we deem to be the correct standard for federal
constitutional purposes. (Murphy v. Florida (1975) 421 U.S. 794, 799, 95 S.Ct. 2031, ;
L.Ed.2d 589; Yount, supra, 467 U.S. at p. 1031, 104 S.Ct. 2885; Shepppra, 384 U.S.
at p. 352, 86 S.Ct. 1507.)

G. Analysis of Pertinent Factors to Change of Venue

1. Nature and Gravity of Charged Offenses

The“naturé of the crimes chargl is determined based on the “‘peculiar facts or aspects
of a crime which make it sensational, or otherwise bring it to the consciousness of th
community,”” while the‘“gravity’ takes account of the serioasiof the crime “‘in the
law’” and the “‘possible consequences to an accuselkiavent of a guilty verdict.””
(People v. Hamilton (1989) 48 Cal.3d 1142, 1159, 259 Cal.Rptr. 701, 774 P.2d 730
(Hamilton).)

A trial for multiple special circumstance murders represents one of the most serious c
defendant can face and therefore weighs in favor of a change of venue, even if the deg
penalty has not been sought. (People v. Farley (2009) 46 Cal.4th 1053, 1083, 96
Cal.Rptr.3d 191, 210 P.3d 361.) However, the fact that a defendant is charged with
multiple murders is not alone dispositive, &oth numerous occasiohthe California
Supreme Court has upheld the denial of change of venue motions in such cases, incly
cases with six and 13 counts of murder. (Ibid.)

Defendantsspecific crimeswhile cold-blooded, calculated, and committed for base
motives-were not particularly vulgar, gruesome, or brutal in nature. The victims were 1
children and they were not subjected to kidnapping, torture, or sexual assault. All thre
murder victims were shot on the street and left there. The most sensational aspect of
crimes was that a journalist was killed, but we consider the identity of the victim separ
below. We find the nature and gravity of the crimes tips the balance only slightly in fay
of a change of venue.

2. Nature and Extent of Media Coverage

Without a doubt, the strongest factor weighing in favor of a venue change was the nat]
and extent of the pretrial publicity. And defendants place almost exclusive emphasis g
this factor on appeal. To begin with, the trial court found the publicity tsbiestantial

and inflammatory, an assessment with which we agree. The media reported on allege
wrongdoing by other Bakery members, past unsolved murders of Bakery employees,
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kidnapping-torture case involving Bey and others, past fraud of Beys Béting a strip
club bouncer with his car, and Bewttempt to smuggle out from jail through his attorney
a purported-hit list.” The news articles rehashed the criminal charges against Yusuf, S
including the bizarre upbringing of his more than 40 children and the allegation that hg
defecated on his foster children and forced them to drink his urine. Based on his analy
the extent and nature of the news coverage, Edelman testified he would put this case
“top ter? worst publicity cases in a survey of 124 change of venue cases across the
country, comparable to that of the Oklahoma City bombing case.

Still, even a case with heavy negative press coverage can survive a motion for changg
venue if the other factors outweigh its significance, illustrated, for example, by People
Ramirez (2006) 39 Cal.4th 398, 46 Cal.Rptr.3d 677, 139 P.3d 64, where the Supreme
Court upheld the trial coug denial of a change of venue to an accused serial killer, on

trial for 13 murders, even though the trial court itself had described the media coverad
the murders and defend&narrest assaturation: (Id. at p. 433, 46 Cal.Rptr.3d 677, 139

P.3d 64.)

Even giving credit to Edelméas methodology, his results were not decisive of the motio
Famalaro, supra, 52 Cal.4th 1, 127 Cal.Rptr.3d 40, 253 P.3d 1185 is instructive. The
the defendant was convicted of first degree murder with the special circumstance of
murder committed while engaged in kidnapping and sodomy or attempted sodomy. (g
p. 5, 127 Cal.Rptr.3d 40, 253 P.3d 1185.) On appeal from a death verdict, the Supren
Court found media coverage of the case had beeavy; including 289 newspaper
articles and editorials and coverage that aired on all major television stations. (Id. at p
127 Cal.Rptr.3d 40, 253 P.3d 1185.) In sheer numbers, there were more news articles
this case, 500 unique articles. But in both cases the crimes may be said to have spaw
media spectacles.
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In Famalaro, a telephone survey of county residents showed that 83 percent had heard o

the case, and of those nearly 70 percent admitted to believing the defendant was defi
or probably guilty. (Famalaro, supra, 52 Cal.4th at pp2@931, 127 Cal.Rptr.3d 40, 253
P.3d 1185.) These numbers are remarkably similar to those in Edgltai@phone survey,
where 82.9 percent of Alameda County telephone respondents had been exposed to
about the case, and 69.8 percent of those had formed an opinion that Bey was probal
definitely guilty. These statistics did not require a change of venue in Famalaro or in ¢
cass. (See, e.g., People v. Rountree (2013) 56 Cal.4th 823, 836, 157 Cal.Rptr.3d 1, 3
P.3d 150 (Rountree) [81 percent recognized the case, 46 percent of whom said defen
was definitely or probably guilty]; People v. Leonard (2007) 40 Cal.4th 1370, 1396, 58
Cal.Rptr.3d 368, 157 P.3d 973 [85 percent recognition with 58 percent believing defer
was probably or definitely guilty]; People v. Ramirez, supra, 39 Cal.4th at p. 433, 46
Cal.Rptr.3d 677, 139 P.3d 64 [94 percent recognition with 52 percent believing defeng
guilty]; People v. Coffman and Marlow (2004) 34 Cal.4th 1, 45, 17 Cal.Rptr.3d 710, 9§
P.3d 30 (Coffman) [71 percent recognition with over 80 percent believing defendants

guilty].)

Likewise compelling is Yount, supra, 467 U.S. 1025, 104 S.Ct. 2885, where the defen
was sentenced to life in state prison for first degree murder and rape. (Id. at p. 1028,
S.Ct. 2885.) By our computation, 98.8 percent of the venire had heard of the case, an
percent of those had fixed opinions about the deferglguotlt that they‘'would carry ...

into the jury box: (Id. at p. 1029, 104 S.Ct. 2885.) The Third Circuit granted habeas
corpus relief. (1d. at p. 1032, 104 S.Ct. 2885.) The United States Supreme Court revef
because the Court of Appeals hdailed to give adequate weight to other significant
circumstances in this caS8esuch as the decrease in publicity over time and the trial’souf
finding that the jury as a whole was impartiadven though eight of 14 seated jurors and
alternates admitted to having reached an opinion of the defésidaiit at some point in
time. (Id. at pp. 10290030, 1032, 104 S.Ct. 2885.) The Supreme Court held that a trial
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court's finding that a juror should or should not be disqualified is a finding of historical
fact (Id. at pp. 10361037, fn. 12, 104 S.Ct. 2885), and on habeas review for constitutio
error the trial judges own“findings of [jurors] impartiality [may] be overturned only for
‘manifest error?” (Id. at p. 1031, 104 S.Ct. 2885; see also ibid., fn. 7; see also, Irvin v.
Dowd (1961) 366 U.S. 717, 723, 81 S.Ct. 1639, 6 L.Ed.2d 751.)

Indeed, where pretrial publicity is at isstiggrimary reliance on the judgment of the trial
court makes [especially] good setiSkecause the judge “sits in the locale where the
publicity is said to have had its effé€tand may base the evaluation on his “‘own
perception of the depth and extent of news stohiganight influence a juror.”” (Skilling

v. United States (2010) 561 U.S. 358, 386, 130 S.Ct. 2896, 177 L.Ed.2d 619.) Here, an

experienced trial judge developed tlowerwhelming impression ... from the
guestionnaires and from the jury selection procésst prospective jurors who had
knowledge of the cas&ould remember very little of the detailgnd what they
rememberedwas not of a nature that would cause them to have any preconceived
negotiations [sic] or prejudgments about this case. Certainigtinaé of our 109
survivors” The trial courls findings were supported by substantial evidence, and we dg
to the courts assessment of the credibility of jurorssponses on voir dire.

As in Famalaro, the heavy media coverage may haeghed in favor of a change of
venue, [but] did not necessarily require a change of véileamalaro, supra, 52 Cal.4th
at p. 23, 127 Cal.Rptr.3d 40, 253 P.3d 1185.) Here, the risks created by the pretrial
publicity were significantly reduced, if not entirely eliminated, by the ¢swimmoning
of a large venire and employment of a targeted and particularly careful jury selection
process.

3. Size of Community
“It is well recognized that in a small rural community in contrast to a large metropolitay
area, a major crime is likely to be embedded in the public consciousness with greater
and for a longer time.” (Hamilton, supra, 48 Cal.3d at p. 1158, 259 Cal.Rptr. 701, 774 H
730.) This factor weighs heavily against a change of venue.

Alameda County is the seventh largest county in California, with 1.14 million people o
the age of 18. In fact, in Zambrano, supra, 41 Cal.4th at page 1125, 63 Cal.Rptr.3d 2§

163 P.3d 4, the court specifically considered the size of Alameda County, affirming the

trial courts finding that‘the countys size and diversity weigh strongly against a change
venue” The court reached that conclusion despite the facts that Zambrano was a muli
victim death penalty case; the defendant and one of his victims were both public offici
and there had beéwronsiderablé media attention to thérutal details of the crimes,
which were more grisly than in this case, one victim having been decapitated and
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dismembered, his body parts scattered in an isolated area to impede investigation of the

crime. (Id. at pp. 11258126, 1136, 1146, 63 Cal.Rptr.3d 297, 163 P.3d 4.) We find the
analogy to Zambrano compellingnd the importance of this factor impossible to
overstate.

Even in communities significantly smaller than Alamadaillion-plus population,
reviewing courts have found this factor to weigh against a change of venue. (See e.g.
Vieira, supra, 35 Cal.4th at p. 280, 25 Cal.Rptr.3d 337, 106 P.3d 990 [1990 populatio
Stanislaus County (approximately 370,000) did not weigh in favor of venue change];
People v. Hart, supra, 20 Cal.4th 546, 8980, 85 Cal.Rptr.2d 132, 976 P.2d 683 [1987
population of Riverside County (approaching 900,000) did not weigh in favor of venue
change]; People v. Webb (1993) 6 Cal.4th 494, 514, 24 Cal.Rptr.2d 779, 862 P.2d 77
Luis Obispo County (population almost 200,000 at time of trial)‘wazderately sized
county;” not“relatively isolated and smalivhere change of venue motions have been
granted]; People v. Pride (1992) 3 Cal.4th 195, 224, 10 Cal.Rptr.2d 636, 833 P.2d 64
[size and metropolitan nature of Sacramento County (estimated population above 875
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“weighed heavily against a change of véiueeople v. Howard (1992) 1 Cal.4th 1132,
1167, 5 Cal.Rptr.2d 268, 824 P.2d 1315 [Tulare County, with 253,000 inhabt{arats]
not a small communitycompared t&¢'most recent successful venue motigngFN 25]

FN 25: These generalizations are borne out by the specifics in the cases where

change was required: Maine, supra, 68 Cal.2d at p. 385, fn. 10, 66 Cal.Rptr. 724,

438 P.2d 372 [change of venue ordered from Mendocino County, population

51,200]; People v. Williams (1989) 48 Cal.3d 1112, 1141, fn. 2, 259 Cal.Rptr. 473,

774 P.2d 146 (conc. & dis. opn. of Eagleson, J.) [Placer County, population
151,800]; Williams v. Superior Court (1983) 34 Cal.3d 584, 592, 194 Cal.Rptr.
492, 668 P.2d 799 [Placer County, population 117,000]; Martinez v. Superior

Court, supra, 29 Cal.3d at p. 582, 174 Cal.Rptr. 701, 629 P.2d 502 [Placer County,

population 106,500]; Frazier v. Superior Court (1971) 5 Cal.3d 287, 293, fn. 5,
Cal.Rptr. 798, 486 P.2d 694 [Santa Cruz County, population 123,800]; Fain v.
Superior Court (1970) 2 Cal.3d 46, 52, fn. 1, 84 Cal.Rptr. 135, 465 P.2d 23
[Stanislaus County, population 184,600].

The reason this factor is so important was aldted by the Supreme Court: “““[T]he

95

larger the local population, the more likely it is that preconceptions about the case have nc

become imbedded in the public consciousriessThe key is whether ... the population is
of such a size that it neutralizes or dilutesithpact of adverse publicity.”” (Prince, supra,
40 Cal.4th at p. 1213, 57 Cal.Rptr.3d 543, 156 P.3d 1015.) Too, in a small community

shared opinions are more likely to take root, there tends to be less diversity, assembly of

large venire is more difficult, and residents may be more shocked by heinous crimes
committed in their midst than would their big city counterparts. (See Williams v. Superi
Court, supra, 34 Cal.3d at pp. 5993, 194 Cal.Rptr. 492, 668 P.2d 799.) Finally, when

large percentage of the population is disqualified based on pretrial exposure to publicity,
the remaining jurors may have other relationships that cause concern about impartiality.

or
a

(See, e.g., Rideau v. Louisiana (1963) 373 U.S. 723, 725, 83 S.Ct. 1417, 10 L.Ed.2d 663

(Rideau) [two sherifs deputies served on jury]; People v. Williams, supra, 48 Cal.3d at p

1130, 259 Cal.Rptr. 473, 774 P.2d 146 [several jurors had ties to law enforcement and tw

knew the district attorney].)

Defendantsexpert Edelman noted only two cases in which an appellate court had insisted

on a change of venue from a populous county, both from Los Angeles County: (1) Po
v. Superior Court (1991) 232 Cal.App.3d 785, 78®, 283 Cal.Rptr. 777, which
involved White police officers charged with the videotaped beating of Black motorist
Rodney King; and (2) Smith v. Superior Court (1969) 276 Cal.App.2d 145149880
Cal.Rptr. 693, involving bribery and perjury charges against a city commissioner. Thej
cases have since been distinguished on grounds that they inVpbleital

controvers[ies], which we find essentially absent in the case before us. [FN 26] (Peopl
Lewis (2008) 43 Cal.4th 415, 448, 75 Cal.Rptr.3d 588, 181 P.3d 947.)

FN 26: Although there was some indication that Bey knew some local politician

we do not regard these as political factors pertinent to a change of venue motign.

This circumstance is certainly not comparable to the political questions of policy
brutality and public corruption present in Pdwe Superior Court, supra, 232
Cal.App.3d 785, 283 Cal.Rptr. 777 or Smith v. Superior Court, supra, 276
Cal.App.2d 145, 80 Cal.Rptr. 693.

vell

U7
(9]

e V.

\U:m

The trial court also discussed the trend of the case law against granting change of venue

motions. This was an accurate observation, with most of the recent appellate cases
affirming denials of motions, especially those originating in more populous counties.

(People v. Harris (2013) 57 Cal.4th 804, 828, 161 Cal.Rptr.3d 364, 306 P.3d 1195 [Kern

County, population 648,400]; Famalaro, supra, 52 Cal.4th at p. 19, 127 Cal.Rptr.3d 40,

253 P.3d 1185 [Orange County, population more than 2.5 million]; People v. Lewis, sypra
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43 Cal.4th at p. 448, 75 Cal.Rptr.3d 588, 181 P.3d 947 [Los Angeles Cttargest and
most populougcounty] in California’’]; Zambrano, supra, 41 Cal.4th at p. 1124, 63
Cal.Rptr.3d 297, 163 P.3d 4 [Alameda County, population 1.3 million]; Prince, supra,
Cal.4th at p. 1213, 57 Cal.Rptr.3d 543, 156 P.3d 1015 [San Diego County, population
million].) As the court in Famalaro notetlVhen, as here, there islarge, diverse pool of
potential jurors, the suggestion that 12 impartial individuals could not be empanelled i
hard to sustain[Citation.]” (Famalaro, supra, at p. 23, 127 Cal.Rptr.3d 40, 253 P.3d

40

\"ZJ

1185.) We agree, and conclude the large size of Alameda County weighs strongly against

change of venue.

4. Community Status of Defendant

The community status of the defendant has most often been an important factor wher
defendant was driendless newcomer or transient, or a despised outcast, accused of
murdering a victim withlong and extense ties to the community.”” (Zambrano, supra,

P the

41 Cal.4th at p. 1126, 63 Cal.Rptr.3d 297, 163 P.3d 4.) It has been especially compelling i

the defendant was a member of a racial minority in a small, potentially hostile commu
where few of his race resided. Thus, in People v. Williams, supra, 48 Cal.3d at p. 112
259 Cal.Rptr. 473, 774 P.2d 146, the Supreme Court ordered a change of venue from
Placer County wher&he victim was a White woman whose family h&prominence in

man in a county with less than 1 percent Blacks, resultifgpitial, racial and sexual
overtones’” in the publicity. (Mieira, supra, 35 Cal.4th at p. 283, 25 Cal.Rptr.3d 337, 1
P.3d 990.)

the community,”” whereas the defendant was from Sacramento, an outsider, and a BIaEk
0

This factor is somewhat difficult to evaluate because we are not sure’sf&atys in the
community prior to the crimes charged in this indictment. Bey had received some neg
publicity for activities of the Bakery prior to his arrest in the present case, such as the
liquor store vandalism, and that may have resulted in a negative reputation in some
segment of the community. But we do not know how widespread that negative impres
was, and defendants made no attempt to develop this point in the trial court, instead
repeating the negative impression of his status created by the postcrime publicity.

We suspect there was also some segment of the community that admired Bey for
employing young Blacks at the Bakery, seeing that they wore suits and bow ties, instil
pride and empowerment in the Black community, and keeping his followers off alcoho
and drugs. [FN 27] Bég association with Islam also probably kindled some positive
sentiment in some members of the community, and some negative sentiment in other

FN 27 In Edelmarns telephone survey, while a majority of respondents had
impressions of Beyg likely guilt, 2.6 percent of respondents in Alameda County

thought Bey was probably or definitely not guilty, even though they were familiar

with the publicity. No respondents from Los Angeles County thought he was ng
guilty. This tends to substantiate that Bey had some positive precrime status in
community.

Bey also was the chief executive of the Bakery, had at least a semblance of financial

power, and may have had some connections with local politicians. This may have given

him at least a veneer of respectability in some quarters. In fact, a few of the online
commentators praised Bey and asserted his innocence of the charges.

The most we can say is that Bey probably enjoyed a mixed reputation or status prior t
arrest, and thus his status in the community does not weigh heavily one way or the ot
assessing the need for a change of venue. And his status, good or bad, was probably|
factor largely within a certain segment of his own municipality of Oakland, not through
the county. Finally, because many of the negative details of the Bakery would come o
the trial no matter where it was held, much of the negative reaction to Bey would have
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traveled with the case if venue had been changed. Because he was not a friendless s
in a hostile environment, we consider Begtatus to be a neutral factor in our analysis,

apart from the portrayal of him in pretrial publicity, which we have considered separat¢

Mackey had no particular status in the community before the charged crimes, either g
or bad. As to him, this factor is completely neutral.

5. Prominence of Victim
The factor of prominence of the victims hinges on Badesgatus. The other victims had
no special prominence in the community.

Defendants argue that Bailey was a well-known journalist in the community, one of th¢
best known Black journalists in the Bay Area, and a prominent writer. He also appearg
a news show on Soul Beat, a local television station. But Baitggitus seems to have
been linked to his profession. He was well regarded within his profession, but whethel
was well known prior to his murder in circles outside the world of professional journalis
is less certain. Still, we cannot ignore the fact that the publicity surrounding the case
caused him to become‘posthumous celebrity(Odle v. Superior Court (1982) 32 Cal.3d
932, 940941, 187 Cal.Rptr. 455, 654 P.2d 225.) Seven hundred people reportedly
attended his funeral, where the Mayor of Oakland spoke.

We find it more significant, however, that whatever prominence Bailey may have enjoy
in Alameda County would have become apparent to jurors no matter where the case
tried. As said in Harris, supra, 57 Cal.4th at p. 829, 161 Cal.Rptr.3d 364, 306 P.3d 11
“[Alny features of the case that gave the victim prominence in the wake of the crimes

would inevitably have become apparent no matter in which venue defendant was tried.

Famalaro is similar, noting that the aspects of the crime that received a lot of attentiof
the media, and which gave the victim a degree of prominéwoeild have followed the
case to any county to which venue was charigéc&malaro, supra, 52 Cal.4th at p. 24,
127 Cal.Rptr.3d 40, 253 P.3d 1185.)

Here, too, Baileis professional prominence would have followed the case to any other
venue, his profession and community status bound to come out at trial as relevant to
motive. The evidence at trial itself would have aroused jutbssomfort upon learning
that a journalist was killed because he uncovered a controversial story, no matter whe
case was tried. The prominence of the victims thus weighed only slightly in favor of a
change of venue.

H. Error

In sum, we find the strongest factor supporting a change of venue was the nature and
extent of the pretrial publicity, and the strongest factor against a change was the size
diversity of Alameda County. The other factors play no appreciable role in our analysi
After reviewing the‘totality of the circumstanc&sere, we conclude that despite the

tran

a)

Y.

pod

D

”

Jole]

he
5tS

ved
vas
95,

re tt

and

D.

extreme volume and inflammatory nature of the pretrial publicity, there was no reasongble

likelihood that defendants could not have received a fair trial based on the state of the
court's knowledge and the jury parekcomposition at the time the motion was ruled upo

In addition to the five factors identified above, we place great emphasis on the methoc
and comprehensive way in which the trial court addressed the issue through the jury
selection process, which we shall discuss more fully below. The trial court gave thoug
consideration to the motion, conducting“@xhaustive and exhaustihgoir dire to narrow
the field to the most qualified jurors. We will not ignore that process in ruling on the
appeal, as defendants would have usata as Edelmanidl (Cf. People v. Howard,
supra, 1 Cal.4th at pp. 1168169, 5 Cal.Rptr.2d 268, 824 P.2d 1315.)

The trial courts belief about the efficacy of voir dire reflects a deeply held and
35
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fundamental precept of ojudicial system. “““[W]e cannot, as a general matter, simply
disregard a jurds own assurances of his impartiality based on a cynical viéthef
human propensity for sejiistification.” [Citation.]” ‘[Citation.] ‘Although the jurors
assurances of impartiality are not dispositive [citations], neither are we free to ignore t
[citations.]”” (Rountree, supra, 56 Cal.4th at p. 841, 157 Cal.Rptr.3d 1, 301 P.3d 150;
accord, Prince, supra, 40 Cal.4th at p. 1219, 57 Cal.Rptr.3d 543, 156 P.3d 1015.) In
our Supreme Court denied a pretrial writ for a change of venue, notirighbatial court
[would] be in the best position to assess [the nisHimpact on the jury panel as well as
to evaluate the declarations of impartiality/partiality by the individual jur¢@dle,

supra, 32 Cal.3d at p. 946, 187 Cal.Rptr. 455, 654 P.2d 225.) So, too, the United Stat

hem

Ddle

eS

Supreme Court in Murphy, finding that the defendants were not actually denied a fair frial

because the seated jurorssponses that they could lay aside any prejudgment were
important to consider. (Murphy, supra, 421 U.S. at pp. 800-801, 95 S.Ct. 2031.)

In light of the totality of the circumstances, we are unwilling to say that the amount ang
content of pretrial publicity required a change of venue. We are even more confident t
ruling cannot be deemed prejudicial.

|. Presumption of Prejudice: Due Process Analysis

We begin with the observation that the parties disagree as to whether a showing of
prejudice is required. Defendants argue therétave distinct test$,one of whick-called

by defendants thésaturatiofi or “presumed prejudi¢aest-does not require a showing of
prejudice. The Attorney General argues that dauration test“does not existand

seems to contend that prejudice must always be shown on appeal. We conclude therg
two tests, but prejudice is presumed only in cases so extreme that a due process violg
has occurreda category into which this case does not fall.

As noted above, ordinarily California case law requires‘thiatappedl there must be a
showing d@ “‘both error and prejudice.”” (People v. Avila (2014) 59 Cal.4th 496, 507, 173
Cal.Rptr.3d 718, 327 P.3d 821; Harris, supra, 57 Cal.4th at p. 822, 161 Cal.Rptr.3d 3

306 P.3d 1195; People v. Farley, supra, 46 Cal.4th at p. 1083, 96 Cal.Rptr.3d 191, 21

P.3d 361.) But both the United States Supreme Court (e.g., Sheppard, supra, 384 U.§

P are
aition

64,
0
5. at

352, 86 S.Ct. 1507) and the California Supreme Court have long recognized a presumptic

of prejudice may arise in extreme cases, whether raised on a pretrial writ (Odle, suprg
Cal.3d at p. 937, 187 Cal.Rptr. 455, 654 P.2d 225; Maine, supra, 68 Cal.2d at p. 383,
Cal.Rptr. 724, 438 P.2d 372) or on appeal. (e.g., Vieira, supra, 35 Cal.4th at p. 279, 2
Cal.Rptr.3d 337, 106 P.3d 990; People v. Williams, supra, 48 Cal.3d at p. 1126, 259
Cal.Rptr. 473, 774 P.2d 146.) As we understand the cases, that presumption arises o0
where the defendant has made a showing that due process was violated. Stated diffe
state courts are required to indulge a presumption of prejudice upon a strong enough
showing of massive and prejudicial pretrial publicity, but only if it has affected the
defendans right to a fair trial or an impartial jyr

Defendants rely almost entirely on the nature and extent of the publicity to prove
“saturation’; implying the presumed prejudice rule applies whenever there has been
massive negative publicity surrounding a crime and its charged perpetrator, at least if
includes inflammatory or inadmissible subject matter.‘Baturatiofi implies more than
widespread, persistent, or even inflammatory, publicity; it implies absorption by the pu
And while defendants have shown a vast amount of negative pretrial publicity and sor
degree of absorption, they have failed to establish either that the publicityndekbly
imbedded in the minds of the jurdrRideau, supra, 373 U.S. at p. 730, 83 S.Ct. 1417; 1
People v. Williams, supra, 48 Cal.3d at p. 1129, 259 Cal.Rptr. 473, 774 P.2aiédply
embedded in the public consciousri@ssr that the publicity actually had a perceptible
effect on the conduct or fairness of the trial so as to constitute a due process violation

Our Supreme Court has recognized that in stem&raordinary cases‘adverse pretrial
36
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publicity may be so strong as to create a presumption of preju@Rmuntree, supra, 56
Cal.4th at p. 840, 157 Cal.Rptr.3d 1, 301 P.3d 150.) But it has also refuggdgome
that exposure to publicity, by itself, causes jurors to prejudge a defendaiit” (Prince,

supra, 40 Cal.4th at p. 1215, 57 Cal.Rptr.3d 543, 156 P.3d 1015.) Indeed, the category of

—

cases where prejudice has been presumed in the face of pitessations that they can ac
impartially has been described as “‘extremely narrow.”” (Id. at p. 1216, 57 Cal.Rptr.3d
543, 156 P.3d 1015.) Or as the court later expounddst United States Supreme Court
has presumed prejudicial violations of due process in cases where the influence of the
media was so pedsive as to render the trial “““a hollow formality,”” ‘conducted in a circus
atmosphereor in ‘a courthouse given over to accommodate the public appetite for

14

carnival.”” (Famalaro, supra, 52 Cal.4th at p. 33, 127 Cal.Rptr.3d 40, 253 P.3d 1185.) [FN

28]

FN 28 The United States Supreme Court cases are similar. (See, e.g., Murphy,

supra, 421 U.S. at p. 799, 95 S.Ct. 2031 [prior successful venue change cases wel

those which‘entirely lack[ed] ... the solemnity and sobriety to which a defendan

entitled in a system that subscribes to any notion of fairness and rejects the verdict

of a moly]; Estes v. Texas (1965) 381 U.S. 532, 536, 85 S.Ct. 1628, 14 L.Ed.2d
543 [reporters and television crews overran the courtroomtandbard[ed] ... the
community with the sights and sound3 tife pretrial hearing, leading to
“considerable disruptidrand denying defendant tHgidicial serenity and calinto
which he was entitled]; Rideau, supra, 373 U.S. at pp-7728 83 S.Ct. 1417
[broadcast of jailhouse confession of defendant, in a community of 150,000, led to
“kangaroo court proceedirigg which the trial was ahollow formality’].) So, as
the Supreme Court has instructed, we lookatoy indications in the totality of the
circumstances that [the defendahtrial was not fundamentally fair(Murphy,
supra, 421 U.S. at p. 799, 95 S.Ct. 2031, see also, Yount, supra, 467 U.S. at p|.
1031, 104 S.Ct. 2885; Sheppard, supra, 384 U.S. at p. 352, 86 S.Ct. 1507.)

As to what factors may qualify a case‘agtremé& or “extraordinary so as to render it

subject to a presumption of prejudice, our review of the United States Supreme Court|cas:
suggests the presumption has been deemed to arise in two circumstances: (1) where|the

media coverage of the case or the publieaction has spilled over into the conduct of the
trial proceedings in such a way as to jeopardize the defeésdattt to a fair trial (e.g.,

Sheppard, supra, 384 U.S. 333, 86 S.Ct. 1507); and (2) where the publicity has caused al

opinion of a defendaig guilt to be s¢indelibly imbedded in the minds of the [potential]

jurors’ that an impatrtial jury cannot be seated (Rideau, supra, 373 U.S. at p. 730, 83 $.Ct.
1417). The first of these circumstances has generally involved a trial judge who has fgiled

to control the proceedings so as to protect the defelsdeortstitutional rights. The second
has generally been limited to smaller communities where a near uniform hostility has
developed toward the defendant.

We conclude that California precedent requires a showing of prejudice on appeal, a
showing that may be excused only in the most extraordinary cases. The presumed

prejudice rule operates to afford relief when a court has allowed the trial to proceed injan
atmosphere that violates due process or where the jury pool has been so thoroughly
poisoned by pretrial publicity that an impartial jury cannot be impaneled. This hardly
describes the setting here.

In Bey's reply brief he suggests we adopt a three-factor test to identify cases in which|a
presumption of prejudice arises, an argument that reads as fdtlovilsis regard the test
in determining if prejudice should be presumed involves an analysis of three fadfors:
whether there was‘darrage of inflammatory publicity immediately prior to trial,
amounting to a huge ... wave of public passig¢@) whether the news accounts were
primarily factual because such accounts tend to be less inflammatory than editorials gr
cartoons; and (3) whether the media accounts contained inflammatory or prejudicial
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material not admissible at tria(Daniels v. Woodford [ (9th Cir.2005) ] 428 F.3d [1181,]
1211; quoting Ainsworth v. Calderon [ (9th Cir.1998) ] 138 F.3d [787,] 79BN 29] By

Bey’s analysis, this case meets all three criteria and raises a presumption of prejudice.

disagree with Beyand with Daniels.

FN 29 It is significant that the Antiterrorism and Effective Death Penalty Act
(AEDPA; Pub.L. No. 104-132 (Apr. 24, 1996) 110 Stat. 1214), with its emphasi
on United States Supreme Court authority, did not apply in the cases cited by E
(28 U.S.C. § 2254(d)(1).) It is doubtful the same result would have prevailed in
case governed by AEDPA.

Daniels v. Woodford, supra, 428 F.3d 1181 involved the 1982 killing of two police offig
who came to arrest the defendant, a Black paraplegic, for a prior bank robbery. (Id. at
1186-1187.) Daniels was convicted and sentenced to death. (Id. at p. 1193.) On appe
the state Supreme Court, the judgment was affirmed, including rejection of an appella
challenge to the denial of a change of venue motion. (People v. Daniels (1991) 52 Ca
815, 851854, 277 Cal.Rptr. 122, 802 P.2d 906.) Although the publicity had been
extensive, and included inadmissible content regarding Da@i®r criminal history, the
Supreme Court held that prejudice would not be presumed (i.e., there was no due pro
violation) because, although eight of the 12 jurors had been exposed to pretrial public
they said they could lay aside that knowledge and base their verdicts on the evidence
at p. 853, 277 Cal.Rptr. 122, 802 P.2d 906.) The Supreme Court also based its decisi
the large size of the county (Riverside, population of more than 600,000), and especis
on the fact that Daniels used only 15 of his allotted 26 peremptory challenges. (Id. at |
852-854, 277 Cal.Rptr. 122, 802 P.2d 906.) The Supreme Court found that factor
“decisive’ and also noted that, because Daniels did not challenge the jury as finally
composed, he had waived the issue. (Id. at p. 854, 277 Cal.Rptr. 122, 802 P.2d 906.)

Daniels then took his case to federal court on a petition for writ of habeas corpus. (Da
v. Woodford, supra, 428 F.3d at p. 1193.) He alleged only that his penalty trial should
been moved to a different venue. (Id. at p. 1212, fn. 31.) The district court granted the
on venue and other grounds, and the Ninth Circuit, applying its three-factor test, affirn
the venue decision on appeal. (Id. at pp. 12212.)

Not only are there several distinctions between this case and Daniels v. Woodford, su
428 F.3d 1181, [FN 30] we disagree with the Nintle@t’s test and are not bound to
follow it, even on constitutional questions. (People v. Bradley (1969) 1 Cal.3d 80, 86,
Cal.Rptr. 457, 460 P.2d 129.) No United States Supreme Court case has been cited 4
favoring the Ninth Circuits approach, and our reading of the high cswpinions in this
area leads us to conclude thsaturatiorfi--at least insofar as it implies nothing more than
an enormous amount of negative publieig/generally not enough to establish a due
process violation. To the extent defendants urge us to consider exclusively the three-f
test identified in the Ninth Circuit cases, we consider that position to be at odds with
Supreme Court authority and practice. And we decline to follow the test because it

analyzes only the nature and extent of the publicity, and does not inquire into the effe¢

that publicity on the trial. Beyond that, we think the California Supreme Gawse of the
five-factor inquiry more faithfully implements thotality of the circumstancés
approach. And, of course, we are bound to follow our state Supremésirgisions.
(Auto Equity, supra, 57 Cal.2d at p. 455, 20 Cal.Rptr. 321, 369 P.2d 937.)

FN 3Q First, only 64 prospective jurors were examined in Daniels (People v.

Daniels, supra, 52 Cal.3d at p. 850, 277 Cal.Rptr. 122, 802 P.2d 906), wherea
our case nearly twice that many were subjected to oral voir dire, and 808 filled
guestionnaires. Second, the population of Riverside County, though not small,
approximately half the size of Alameda County. (Id. at p. 852, 277 Cal.Rptr. 12
802 P.2d 906.) Finally, one month before the trial began (on the anniversary of
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officers murder), a nine-foot-tall statue dedicated to fallen officers was erected
directly across the street from the courthouse in which Daniels was tried. (Id. at p.
850, 277 Cal.Rptr. 122, 802 P.2d 906; Daniels v. Woodford, supra, 428 F.3d af p.
1211.) Thus, the jury presumably was reminded each time it entered the courthous
of the special status of the victims.

We also believe that, in addition to the five factors identified in the California cases, it |s
especially important to consider the efforts made by the trial court to ensure defendanfs
received a fair trial. One of the main points of Sheppard, after all, wagribatourts
must take strong measures to enstinat the“accused receive[s] a trial by an impartial
jury free from outside influencés(Sheppard, supra, 384 U.S. at p. 362, 86 S.Ct. 1507.
We cannot help but believe, given that admonishment, the measures adopted by the trial
court to accomplish that purpose must be considered in determining whether a due prpce:
violation occurred.

We consider in totality the extensive measures taken by the trial court to neutralize th
effects of the publicity, and begin with the large venire, a factor emphasized in Famalaro,
where some 1,200 people had been summoned. (Famalaro, supra, 52 Cal.4th at pp. |19,
127 Cal.Rptr.3d 40, 253 P.3d 1185.) In our case the number was 808, somewhat fewer bt
nonetheless comparable. The large venire in both Famalaro and in this case allowed [for ¢
greater probability of selecting an impartial jury. In addition to conducting a searching jury
selection process from a large venire, the trial court took other measures to protect
defendantsrights against runaway publicity, including issuing a gag order and denyin
press requests to bring television equipment and cameras into court (though a sketch|artis
was allowed). No public demonstrations were spawned. And as the court remarked, n
crowds had gathered around the courthouse. The pretrial proceedings were attended [by
only a“small handful of spectators, including the press, with no hint in the record that
news crews disrupted the orderly and dignified conduct of the trial. In short, none of the
earmarks of an owf-control trial were evident.

Too, the verdict was rendered after careful and lengthy deliberation, in which Mackey was
found not guilty of one enhancement and no verdict could be reached on one of the murde
charges against him. It was nothing like a rush to judgment; o8’ verdict.

Considering the totality of the circumstances, we conclude the publicity in this case digd no
result in prejudgment of defendants befnglelibly imbedded in the minds of the jury

venire so as to make it impossible to seat an impartial jury, and the’siedéaest did not
so affect the atmosphere in which the trial was conducted as to trigger a presumption |of
prejudice. And certainly there was no actual prejudice.

J. The Jury Selected to Try Defendants
Because they rely primarily on a presumption of prejudice, defendants do not attempt|to
show actual prejudice by examining the qualifications of the jurors who actually tried the
case. Defendants recognize tf{afome cases also examine the seated jurors to see if they,
too, were exposed to pretrial publicitygut they do not conduct such an analysis. Just as
we refused to ignore the judgeefforts to seat an impartial jury, we will not ignore the
fruit of that effort, the 12 jurors chosen to try defendacése. We think of necessity the
assessment of prejudice on appeal requires a look at the effect of pretrial publicity on thos
jurors. (See Murphy, supra, 421 U.S. at pp.-80Q, 95 S.Ct. 2031.)

Edelmans testimony and predictions notwithstanding, the record reflects that based o}
their questionnaires the jury members actually seated were remarkably impartial. Of the 1
seated jurors, three answefgm” to every single question regarding knowledge of Bailey,
Roberson, Wills, the Chauncey Bailey Project, the Bakery, and the neighborhood
surrounding it.

=
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Of the remaining nine, only one (Juror No. 8) admitted to believing defendants were
“probably guilty of the Bailey and Wills murders, and he had no opinion about the
Roberson murder, specificallynot enough info to make an intelligent decision.
response to the questiowhat have you read, seen, or heard about [the Bailey] inciten
Juror No. 8 wrotél recall that Mr. Bailey was killed because he was about to expose th
alleged fraud, misappropriation of funds by the baKefis same juror said he had not
read, seen, or heard anything about the Roberson crime, keeydittle” about the Wills
crime, and did not have knowledge of any other incidents relating to the Bakery or its
members. In response to the questidrhat, if any, particular thoughts or feelings do you
have about the defendants, the victims, or the charged ctihes? No. 8 wrotéN.A.”

He was aware of the Chauncey Bailey Project and said it was related tG 8ailesk] ]

on exposing the criminal activities of the bak&mjowever, he indicated neither Bayls
status as a reporter nor the possible racial motivation for the Wills killing would affect
judgment.

Regarding the other eight seated jurors who reported having some knowledge of the
crimes, six had no knowledge of the Roberson or Wills crimes. And all eight marked
“Othef” regarding their belief of defendantuilt, all eight filling in these answers by
hand:“Will base it on the information given at the tigl don’t have an opinion on this
mattei’; “lI don’t have enough information to make this type of determingttoio

feeling either way; “I do not know’; “Innocent until proven guilty by a court of [&w
“Don’t [remember] enougdh and“l do not have an opinion because | do not have
information to form an opinioii.

Furthermore, all of the regular jurors (except Juror No. 8) and all of the alternates repq
having no knowledge of the Chauncey Bailey Project, and all reported that awvictim
status as a reporter or race as a potential motive for murder would not affect their abil

NS

rtec
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be a fair juror. Thus, not only were there strong and numerous assurances of impartiality

by the selected jurors individually, the jury as a whole appeared to possess very little
knowledge of the crimes or related issues. Regardless of how prevalent the pretrial
publicity may have been, the jurdresponses reflected something much less than
“saturatiofi and“prejudgment’. Several jurors even referenced the passage of time, or
not remembering, which seems to suggest that many did not follow the media coverag
much beyond the time of the crimes themselves.

Which leaves only Juror No. 8.

Juror No. 8 was an African-American man in his 60s who had lived in Oakland for 33
years. He had been married for 22 years, completed some college, had been in the M
Corps (where he was court-martialed for fighting), and had retired from a job as an
administrative services manager. He was not familiar with the Bakery, but he was fam
with the neighborhood because his daughter had been raised nearby. He believed in
“religious freedon¥. When asked abotiBlack Muslim organization$,he responded,
seemingly about the Bakery specificaliynitially their objectives were laudable, but
something went wrong after the father passetbwever, his‘N.A.” answer suggests he
had no strongthoughts or feelingsabout the crime or defendantuiilt. He had served on
a federal grand jury for 18 months and fouritvéry interesting. He had been convicted
of a DUI (driving under the influence) offense, and had been arrested for domestic
violence the summer before the trial. His son had also served time in jail for domestic
violence. He had once worked for the Fresno County Jail and witrtessedficer beat a
drunk with his nightstick in the drunk tank in Fresnauror No. 8 did mark on his
guestionnaire that Hestrongly agree[d]that“a defendant should have to prove his/her
innocencé [FN 31] and“somewhdt agreed that[i]f the government brings a person to
trial, he/she is probably guiltyHe had little involvement with firearms.

FN 31 The court noted during voir dire on this point that several jurors seemed
40
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Mackey, et al., 182 Cal. Rptr. 3d at 438.

‘indifferent jurors?” Irvin v. Dowd, 366 U.S. 717, 722 (1961). Accordingly, a trial judge must

misinterpret that question, reading it as though it asked whether a defendant shoulc

have a right to prove his innocence, not whether he should be required to do s@.

Because the jurors had filled out extensive questionnaires, théscenirtdire was largely

used to educate them about their role as jurors. During voir dire on the day that Juror
was present, the court reviewed with the prospective jurors a multitude of legal conce
using concrete examples to ensure the panel understood. [FN 32] The court then had

lengthy colloquy with Juror No. 8 regarding the accomplice testimony rule, the differer

standards of proof at grand jury proceedings and at trial, the importance of giving a

No.
DS,
a

(o d

defendant the opportunity to appear with counsel at trial and present a defense, the fgct tt

an accusation was not proof of guilt, and defendarght not to testify. Juror No. 8 said
nothing to question the cotstinstructions, prompting this commethiuror No. 8 has
been very helpful, because’s@odded along. Heencouraged me in my remarks. It
sounds like it all makes sense to yod@ror No. 8 respondedyes”

FN 32 The matters covered included the prosecusidrurden of proof, the
accusatorial system in general, a defendamght not to testify, the necessity of
relying only on admissible evidence, not information from other sources, the
importance of applying the law as instructed by the court, equal treatment for a
races and religions, and the beyond a reasonable doubt standard of proof.

Near the end of voir dire, when the attorneys were given a chance to ask questions of| the

panel members, none of them asked any individual questions of Juror No. 8. At the

conclusion of the dag voir dire, the attorneys had an opportunity to identify prospective

jurors they wanted to have examined further in chambers about their knowledge of pretria

publicity. Two prospective jurors were asked to stay. Juror No. 8 was not.

Based on the foregoing facts, we see no reason to doubt JurosNuopartiality. He

marked“probably guilty’ on the jury questionnaire long before he was ever instructed gdn

the statés burden to prove defendants guilty beyond a reasonable doubt; he also somewh:

agreed on his questionnaire that most people who have been arrested and brought to

trial

are“probably guilty” We routinely allow jurors to serve despite such general impressions,
so long as they affirm that they can set aside their preconceptions and try the defendant ir

accordancevith the court’s instructions. [FN 33] After all, the words‘probably guilty
would seem to imply only a preponderance of the evidence would be required. We ca
say that believing defendants wé&probably guilty reflected a disqualifying lack of
impartiality. We see no more reason to doubt Juror NoaBirmance of impartiality than
that of any other juror. Actual prejudice has not been shown.

NNot

FN 33: The issue arises so frequently that a standard instruction has long been use

to caution jurors against placing any reliance upon such preconceptions.
CALCRIM No. 220 on reasonable doubt includes the cav@ae fact that a
criminal charge has been filed against the defendant[s] is not evidence that the
charge is true. You must not be biased against the defendant[s] just because

(he/shelthey) (has/have) been arrested, charged with a crime, or brought’to trial.

(See CALJIC No. 1.00.) We presume the jurors followed the instructions. (See
People v. Boyette (2002) 29 Cal.4th 381, 436, 127 Cal.Rptr.2d 544, 58 P.3d 39

a. Standard

A criminal defendant facing trial by jury is entitled to be tried‘aypanel of impartial,
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grant a motion for a change of venue if prejudicial pretrial publicity makes it impossible to sej
impartial jury. See Gallego v. McDaniel, 124 F.3d 1065, 1070 (9th Cir. 1997). A defendant r]
demonstrate one of two different types of prejudice in support of a motion to transfer venue:
presumed or actual. See id.

Prejudice is presumed when the record demonstrates that the community where the t
was held waSsaturated with prejudicial and inflammatory media publicity about the crime. Se
id. However,‘[p]Jrominence does not necessarily produce prejudice, and juror impartiality. . .
does not require ignorantesSkilling v. United States, 561 U.S. 358, 381 (2010) (citing Irvin, 36
U.S. at 722) (emphasis in originaljp Skilling, the Supreme Court discussed the factors which
result in a presumption of prejudice, including: (1) the size and characteristics of the commur
which the crime occurred; (2) the prejudicial nature of the pretrial publicity; (3) whether the
publicity was contemporaneous with the trial, or separated by the passage of time; and (4) a
evidence of the jurg conduct that contradicted a finding of bias, such as acquittal on certain

counts. 561 U.S. at 3884. “A presumption of prejudice . . . attends only the extreme Cases.

At ar

nust

ial

e

6

ity i

at 381. The publicity must be so pervasive and inflammatory that the jurors cannot be believed

when they assert that they can be impartial. See United States v. Croft, 124 F.3d 1109, 1111
Cir. 1997). Prejudice is rarely presumed bec&gaturatiori defines conditions found only in
extreme situations. See Gallego, 124 F.3d at 1070; Croft, 124 F.3d at 1115.

To establish actual prejudice, the defendant must demonstrate that the jurors exhibite
actual partiality or hostility that could not be laid aside. See Gallego, 124 F.3d at 1070. The
must be on the jurors who were actually seated on the jury and it is not enough that some of
had some prior knowledge of the case. See id. at-X@7(bnly publicity that operates to deprive
defendant of a fair trial may cause prejudice).

When evaluating actual prejudice in a situation wifpretrial publicity is at issue,
‘primary reliance on the judgment of the trial court makes [especially] good bewseise the
judge‘sits in the locale where the publicity is said to have had its &ffaxt is better able to
assess the extent to which publicity may have influenced a juror. Skilling, 56at38%.

(alteration in original). A state trial cotstfinding of juror impartiality is presumed to be correct
42

5 (9t

focl

ther




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R g
0 N O O » W N P O © 00 N O O » W N +» O

See Ybarra v. McDaniel, 656 F.3d 984, 992 (9th Cir. 2011) (applying presumption of
correctness to state court factual findings of no juror partiality where petitioner presented no
and convincing evidence to the contrary).
b. Analysis
After carefully reviewing the record in light of the above legal principles, the Court find

that the state court’s rejection of this claim did not result in a decision that was contrary to, or

involved an unreasonable application of, clearly established federal law, as determined by the

Supreme Court. In deciding whether to presume prejudice, Skilling requires the Court to con
(1) the size and characteristics of the community in which the crime occurred; (2) the prejudi
nature of the pretrial publicity; (3) whether the publicity was contemporaneous with the trial, ¢
separated by the passage of time; and (4) any evidence of treegamgluct that contradicted a
finding of bias, such as acquittal on certain counts.

The first factor weighed against a change of venue. Alameda County is a large
metropolitan area, the seventh largest county in California, with a population of over 1.14 mil
people over the age of 18. Even given that approximately 37% of these people reported on {
census that they spoke a language other than English at home, RT 165, there remained 718
potential jurors, weighing against a change of venue. Gentile v. State Bar of Nev., 501 U.S. ]
1044 (1991) (plurality opinion) (reduced likelihood of prejudice where venire was drawn from
pool of over 600,000 individuals).

With respect to the second factor, the Court agrees that the heavy pre-trial publicity
weighed in favor of a change of venue.

The third factor weighed against a change of venue. After eliminating duplicate
publications, petitioners’ expert reported that there were 185 articles about the case in 2007, 127
articles in 2008, 149 articles in 2009, and 42 articles in 2010. The fact that more than half of
articles were published three years prior to the start of the trial, and that the number of articlg
decreased as time went by weighs against a change of venue.

The fourth factor weighs against a change of venue because the juryegiddaitkey of

count four, and found him not guilty of discharging the firearm in the Wills homicide.
43
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The Court must also consider the totality of the circumstances. Murphy v. Florida, 42

U.S. 794, 799 (1975). Here, the trial court summoned a large jury pool and conducted an

=

extensive and detailed voir dire to ensure that the jury seated could fairly hear the case. Thase

efforts by the trial court were sufficient to ensure that negative pre-trial publicity did not taint the

trial.
Accordingly, the Court finds that the state appellate court did not unreasonably apply
clearly established federal law in rejecting this claim.

The state coutt conclusions that the amount and content of the pretrial publicity did not

require a change of venue, and that the denial of the change of venue motion was not prejudicial

because ofhit court’s knowledge at the time the venue change motion was ruled upon, the jury
panel’s composition at the time the venue change motion was ruled upon, and the “methodical and

comprehensive way that the trial court addressed the issue through the jury selectiori’proces

S,

were based on a reasonable determination of the evidence presented in the state court proceedi

Mackey, 182 Cal. Rptr. 3d at 442. The trial court reviewed an expert report submitted by petitione

that summarized content analysis of approximately 1,500 news articles; a phone survey of

residents of Alameda County and Los Angeles County; and various television news broadca:

CT 30884147. The trial court received testimony from and extensively questioned the exper,

Reporter’s Transcripts (“RT”)® 30-266, and reviewed voir dire questionnaires from a related ca
RT 7-12. Finally, the trial court summoned 808 prospective jurors and conducted voir dire 0
ten days. RT 322, 598286. The state court’s rejection of this claim was not based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding. Habeas relief is denied on this claim.

2. GPS Tracking Evidence

Mackey alleges that the trial court erred in denying his motion to suppress the GPS

tracking evidence. The state court rejected Mackey’s claim as follows:

Il. The Motion to Suppress GPS Tracking Evidence Was Properly Denied
A. Background

8 The Reporter’s Transcript has been filed as Exhibit F to the Answer filed in Mackey.
44

5(S.




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R g
0 N O O » W N P O © 00 N O O » W N +» O

As mentioned, on June 27, 2007, a GPS device was placed tnhBeige

Charger without a search warrant having been first obtained. Both defendants
a Fourth Amendment issue on appeal, arguing that evidence of the GPS tracki
the Charger should have been suppressed. In opposing the motion below, the
prosecutor argued that the placing of the GPS device was not a search or seizl
because Bey had no reasonable expectation of privacy in the exterior of his ve
The prosecutor did not challenge Begtanding to assert a Fourth Amendment
violation, but she did challenge Mackeytanding. [FN 34]

FN 34: For purposes of the motion only, it was stipulated that Bey owne

aise
Ng 0

ire
hicle

)

the Dodge Charger, even though he was not the registered owner, and that

he had standing to challenge the search. No similar stipulation was ente
with respect to Mackey. It was further stipulated that Mackey was in the
Charger around the time of the Wills murder; when he and Broussard
followed Bailey home from his office; when he, Bey, and Broussard droV
to Bailey's residence the night before the Bailey murder; and when he, B
and Broussard drove to the Bailey murder scene and the lake and (later
Lewis) to IHOP and the Emeryville pier.

At an evidentiary hearing, an Oakland police officer testified that he placed the
GPS tracking device on the undercarriage of the Dodge Charger while it was

parked in a public lot in Oakland. The GPS later stopped transmitting, which thg
police believed was due to a dead battery. On July 17 officers found the Charg
the superior court parking lot in Vallejo and changed the battery. On July 31, th
police again had to change the battery, again found the Charger in an Oakland
public parking lot and changed the battery a second time. On August 3, the Ch
was at the Bakery when officers executed search warrants, and the same officg
removed the tracking device.

The device sent location data via satellite to a remote server, except when the
battery pack lost power. Oakland police had access to the information on the sq
via the Internet. The data showed the whereabouts of the tracking device, and
police could track the vehicle movement in real-time or could look at the whole
history of the data from installation of the device forward. The device locations
could be viewed as dots on maps showing date and time locations of the vehic

On January 18, 2011, the suppression motion was denied on the ground that tf
placement of the GPS device on the exterior of the Charger did not constitute &
search or seizure under the Fourth Amendment. The court did not specifically
on the question of Mackéy standing.

B. Discussion

On January 23, 2012, in United States v. Jones (2012).S.——, 132 S.Ct.
945, 181 L.Ed.2d 911 (Jones), the United States Supreme Court held that the
governments attachment of a GPS tracking device to the defeislaahicle and
use of that device to monitor the vehislenovements on public streets was a
search within the meaning of the Fourth Amendment and thus required a warrg
(Id. at p. 949.) The Supreme Court majority based its decision on the trespassq
nature of the physical placement of the GPS device on the defenpeoyerty.

(Id. at pp. 949950.) The present case is materially indistinguishable from
Jones,[FN 35] and under its authority, we would probably be compelled to find
Fourth Amendment violation if we were faced with the same police conduct
occurring after the opinion was filed.

FN 35: In Jones, federal agents affixed a GPS tracking device to the
defendants Jeep while it was parked in a public lot and monitored his
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movements for a period of 28 days, comparable to the 20 or so days the
GPS device was transmitting information to the police in this case and tf
38 days it remained in place on the underside of 8€yparger. (Jones,
supra, 132 S.Ct. at p. 948.)

e

The Attorney General argues, however, that because Jones represented a ch
the law, the police conduct in this case should be exempt from application of th

nge

exclusionary rule. The argument is based on Davis v. United States (2011) 564 U.S

229, 131 S.Ct. 2419, 2423424, 180 L.Ed.2d 285, where the Supreme Court hel
that“searches conducted in objectively reasonable reliance on binding appella
precedent [that is later overruled] are not subject to the exclusionary rule
“[b]ecause suppression would do nothing to deter police misconduct in [those]
circumstances.(ld. at pp. 2423, 2424.) We find the argument persuasive.

“Exclusion is‘not a personal constitutional righhor is it designed taedress the
injury’ occasioned by an unconstitutional sear¢bavis v. United States, supra,
131 S.Ct. at p. 2426.) The exclusionary tsil&sole purposeis “to deter future
Fourth Amendment violatioris(lbid.) “[T]he deterrence benefits of exclusion
‘var[y] with the culpability of the law enforcement conduattissue. [Citation.] ...
[W]hen the police act with an objectivelgeasonable good-faith belighat their
conduct is lawful, [citation], or when their conduct involves only simjde)ated
negligence [citation], th&‘deterrence rationale loses much of its for¢&”.(Id. at
pp. 24272428.) A police officer who acts in compliance with binding judicial
precedent iSnot culpable in any way(Davis v. United States, supra, 131 S.Ct. g
p. 2428.) If the exclusionary rule were applied in that context, it would deter
“conscientious police worknot police misconduct. (Id. at p. 2429.)

Jones changed the law in California. Prior to Jones, California state courts and
Ninth Circuit had held that installation of a GPS device by law enforcement
authorities was not a search governed by the Fourth Amendment because a ve
operator had no reasonable expectation of privacy in a vehetéerior. (People v.
Zichwic (2001) 94 Cal.App.4th 944, 95366, 114 Cal.Rptr.2d 733 (Zichwic);
United States v. Mckr (9th Cir.1999) 186 F.3d 1119, 112827 (Mclver).) The
prosecutor relied on Zichwic in arguing that the suppression motion should be

denied. The trial court specifically discussed Zichwic during the hearing. And the

Attorney General relies heavily on it here. So do we.

In Zichwic, the police attached a GPS tracking device to the undercarriage of a
truck owned by a parolee and suspected burglar, and monitored ths truck
movements for about three hours, until the suspect was arrested at the site of
burglary. (Zichwic, supra, 94 Cal.App.4th at pp.-9980, 114 Cal.Rptr.2d 733.)
The trial court denied the defendaninotion to suppress evidence obtained from
the GPS device. The Court of Appeal affirmed, following the Ninth Ciuit
holding that the installation of a GPS device on a vehicle is not a search becau
“<“[tlhe undercarriage is part of the tsaexterior, and as such, is not afforded a
reasonable expectation of privaty.(ld. at p. 955, 114 Cal.Rptr.2d 733, quoting
Mclver, supra, 186 F.3d at p. 1127.) In short, Zichwic held‘inatalling an
electronic tracking device on the undercarriage of [a vehicle does] not amount |
search within the meaning of the Fourth Amendmig@ichwic. at p. 953, 114
Cal.Rptr.2d 733.) [FN 36]

FN 36: Mclver had earlier examined the same issue, in a case from Mon
where forest service officers, acting without a warrant, placed two
electronic tracking devices, one a GPS device and oheeper with a
monitor, on the underside of a car driven by a couple of suspected
marijuana growers. (Mclver, supra, 186 F.3d at p. 1123.) Concluding tha
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no Fourth Amendment violation had occurred, Mclver rejected both a
trespass theory and‘eeasonable expectation of privédieory. (Id. at pp.

1126-1127; see generally, People v. Barnes (2013) 216 Cal.App.4th 1508,

1514-1517, 157 Cal.Rptr.3d 853.)

Defendants argue the statement in Zichwic quoted abovépuas dictunit

because Zichwic was subject to a parole search under a Fourth Amendment waivet

We read the case differently. After affirming the trial cairtiling on the parole
search, the appellate court in Zichwic went on to obsétivdefendant was not

subject to a parole search condition, we would conclude, on the record before us,

that installing an electronic tracking device on the undercarriage of defemndant
truck did not amount to a search within the meaning of the Fourth Amendment.
(Zichwic, supra, 94 Cal.App.4th at p. 953, 114 Cal.Rptr.2d 733.) Ziclswic

analysis on this point was not mere dictum, but rather an alternative, independéent

holding. The court closed its discussion by sayif@r all the reasons above, we
conclude that the trial court did not err in denying deferidamitppression motich.
(Id. at p. 956, 114 Cal.Rptr.2d 733.)

Where“‘two independent reasons are given for a decision, neither one is to be
considered mere dictum, since there is no more reason for calling one ground 1
real basis of the decision than the other. The ruling on both grounds is the judg
of the court and is of equal validity.(Southern Cal. Ch. of Associated Builders

etc. Com. v. California Apprenticeship Council (1992) 4 Cal.4th 422, 431, fn. 3,

Cal.Rptr.2d 491, 841 P.2d 1011, accord, Varshock v. Department of Forestry &

Fire Protection (2011) 194 Cal.App.4th 635, 646, fn. 7, 125 Cal.Rptr.3d 141.)

he
mer

14

While Zichwic found the defendant was subject to a parole search condition, it also

held that installation of a vehicular GPS device was not a search subject to Fol
Amendment protection. (Zichwic, supra, 94 Cal.App.4th at pp-953 114
Cal.Rptr.2d 733.) The holding in Zichwic was therefore binding California

rth

precedent upon which the police could reasonably rely in 2007, when they installed

a GPS device on Bé&yvehicle. [FN 37] (United States v. Pinet@reno (9th
Cir.2012) 688 F.3d 1087, 1090091.)

FN 37: Even if we agreed that Zichwsd-ourth Amendment discussion wa
“pure dictun; we could not find police reliance unreasonable on that bas
While Mclver’s holding in 1999 was not binding on California courts
(People v. Bradley, supra, 1 Cal.3d at p. 86, 81 Cal.Rptr. 457, 460 P.2d
129), there is no reason to suppose that in the absence of conflicting
California authority, it would not have been grounds for reasonable goog
faith reliance by the police under the authority of United States v. Leon
(1984) 468 U.S. 897, 91822, 104 S.Ct. 3405, 82 L.Ed.2d 677 and its
progeny. (See People v. Willis (2002) 28 Cal.4th 223P9120 Cal.Rptr.2d
105, 46 P.3d 898.)

Defendants further claim the exact rationale Zichwic relieetlost defendant did
not have a reasonable expectation of privd@d been, in their wordsexplicitly
rejected as the policy of this statey the Legislaturs enactment of section 637.7.
The introductory section of the enacting legislation included the statement that
“electronic tracking of a persalocation without that perstsmknowledge violates
that persois reasonable expectation of privac{Stats.1998, ch. 449, § 1.) And
section 637.7, subdivision (a) itself makes it unlawful for anyorfete an
electronic tracking device to determine the location or movement of a pgfson
637.7, subd. (a)), with an exception ftawful use of an electronic tracking device
by a law enforcement agentyld. subd. (c).)

The legislative statement referred to does no more than establish a general
47
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statewide policy. It cannot define the scope of the exclusionary rule in Californis
That definition is contained within th§t]ruth-in-[e]videncé provision of the
California Constitution (art. I, 8 28, subd. (f)(2) [formerly subd. (d)]), which
prohibits application of the exclusionary rule to evidence gathered in violation o
state law unless exclusion is compelled by the federal Constitution. (In re Lanc
(1985) 37 Cal.3d 873, 879, 210 Cal.Rptr. 631, 694 P.2d 744.) [FN 38]

FN 38: Though it is relevant only to prejudiean issue we need not reach
we reject on factual grounds defendamtgument that without the GPS
evidence there would have been no corroboration for Brousdastimony
about the Bailey murder. B&yown statements and the evidence of his

possession of, and control over, the Mossberg shotgun, coupled with the

ballistics evidence, provided ample corroboration. Matkegmoval of the

white varis license plates was corroborated by Magana, who testified the

plates were tucked between the seats when the van was returned to hin
Magana also testified that Mackey was present in the parking lot behind
Bakery shortly after the van was returned. Telephone records also show
that Bey called Mackey almost immediately after Magana asked for his \
to be returned, and Bey then called Magana back, all strongly suggestin
that Bey was calling Mackey to find out the whereabouts of the van.

Mackey, et. al., 182 Cal. Rptr. 3d at 454.

Stone v. Powell, 428 U.S. 465, 48P, 494 (1976), bars federal habeas review of Fourth
Amendment claims unless the state did not provide an opportunity for full and fair litigation of
those claims. Even if the state césidletermination of the Fourth Amendment issues is improp

it will not be remedied in federal habeas corpus actions so long as the petitioner was provide

full and fair opportunity to litigate the issue. See Locks v. Sumner, 703 F.2d 403, 408 (9th Cir.

1983). All Stone v. Powell requires is the initial opportunity for a fair hearing. Such an
opportunity for a fair hearing forecloses thisurt’sinquiry on a habeas petition into the trial
court’s subsequent course of action, including whether or not the trial court made any expres
findings of fact. See Caldwell v. Cupp, 781 F.2d 714, 715 (9th Cir. 1986).

The only question before the Court thus is whether Mackey had a fair opportunity to
litigate his claim. See OrtiSandoval v. Gomez, 81 F.3d 891, 899 (9th Cir. 1998)€ relevant
inquiry is whether petitioner had the opportunity to litigate his claim, not whether he did, in fa
do so, or even whether the claim was correctly deciyiédtations omitted). Here, Mackey filed
a motion to suppress the GPS evidence, CT-120UR; and the state trial court and the state
appellate court addrems$the merits oMackey’s argument, RT 50862 and Mackey, et. al., 182
Cal. Rptr. 3d at 4554. Mackey had an opportunity for a full and fair litigation of his Fourth

Amendment claim, and the Court is barred from considetring
48

[d

(47 )

14

174

fhe
ed
an

er,

d a

)
~+




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R g
0 N O O » W N P O © 00 N O O » W N +» O

court rejected this claim as follows:

3. Severance Motion

Mackey alleges that the trial court erred in denying his motion for severance. The state

A. Background
On November 18, 2010, the prosecution filed in limine motion No. 6 to admit evidencsg

bad acts not charged in the indictment under Evidence Code section 1101, subdivisiop (b’
listing a great number of prior bad acts it sought to introduce. Defendants each separately
opposed the motion. On December 16, after hearing, the court granted the motion in part
and denied it in part, ruling among other things that evidence of the liquor store vandalism

and Lofton kidnapping were admissible against Bey and against Mackey for the limited
purpose of showing motive, as will be discussed below.

After the courts ruling, Mackey filed a motion to sever his trial from Begn the basis
that the uncharged acts of Bey would be admitted in a joint trial and would prejudice him
before the jury. Specifically, Mackey argued the liquor store vandalism, Cook car

shooting, and Lofton kidnapping all happened before he was involved with the Bakery}, an

he played no role in those crimes. The court denied severance, sayingehghelming
amount of evidence in questidgfwould be, and is, indeed hereby ordered, if presented, [to
be admissible against Mr. Mack&yFN 39] The court said the evidence was relevant to
“Mr. Bey’s role in the bakery and of the community culture thiéFae court also declined
to reconsider its ruling on admissibility, as Mackey had requested, and specifically rule
that“these incidents are all admissible against both gentl&men.

174

d

FN 39: The court noted the one exception to its ruling woutdheerecovery of
the Arsenal rifle in the red Corvette in San Francisadnich it would order
excluded if Mackey were tried separately, not because griggudicial effect;
but because of undifeonsumption of timé&.

Later in the trial, during discussions regarding the editing of the video of Bey, Joshua,|and
Halfin at the San Leandro Police Department, Mackey renewed his motion for severance.
Mackey claimed the video should be ruled inadmissible as to him, and claims on appeal h

was prejudiced by that evidence in his joint trial with Bey. The court reiterated its posifion
that evidence dfBey’s position at the bakery, his attitude towards those who work therg,
his control ... over folks that work there, is relevant to the question of Mr. Mackey
participation in these alleged offenseand it denied Mackeyg renewed request for

severance. The court made clear, however, th@te of the comments made by any of the

three gentlemen in this recording are to be received for their truth as to Mr. Mackey under

any circumstances.

Before the jury viewed the video recording, the court admonished that statements of Halfir
and Joshua could not be considered against either defendant for the truth of their content:

The court also said thisDefendant Bels statements may be considered for all purposes
as against defendant Bey himself. Defendant 8etatements may not be considered for

the truth of their contents as against defendant Mackey. [{] As against Mackey, defendant

Bey’s statements may be considered only to the extent they are evidence of defendant
Bey’s state of mind and are otherwise evidence of his conduct toward offt@ss.

limiting instruction was drafted by the court and discussed with counsel before it was
given. Counsel for Mackey proposed a slight modification to the ‘soariginal wording,
and the court adopted the requested change. Neither defense counsel objected to the
instruction as given. In closing argument the prosecutor herself cautioned the jury not
use Beys statements against Mackey. And a substantially identical limiting instruction
was also included in the coistclosing charge to the jury.
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Mackey argues the trial court erred in denying his severance motions. He claims that
forced to go to trial with Bey subjected him to an avalanche of bad character evidence
relating to Beys criminal and otherwise unsavory conduct, impairing Matkepility to
receive a fair trial. In his wordSRather than permitting the jury to consider this evidenc
against Mr. Mackey for any purpose, the court should either have excluded it entirely,
it was to be admitted against Yusuf Bey IV, the court should have granted N&ckey
motion for separate triél.

B. The Law
Section 1098 provides in pertinent p&khen two or more defendants are jointly charge
with any public offense, whether felony or misdemeanor, they must be tried jointly, un
the court order separate triél¥.hus, there is a strong legislative preference for joint trial
stemmingboth from the fact that they “‘promote [economy and] efficientyand “‘“serve
the interests of justice by avoiding the scandal anduineqf inconsistent verdicts.”””
(Coffman, supra, 34 Cal.4th at p. 40, 17 Cal.Rptr.3d 710, 96 P.3d 30, citing Zafiro v.
United States (1993) 506 U.S. 534, 537, 113 S.Ct. 933, 122 L.Ed.2d 317 (Zafiro).) He
because defendants were charged with committing common crimes involving commol
events and victims, the matter preserttslassic caséfor a joint trial. (People v. Souza
(2012) 54 Cal.4th 90, 109, 141 Cal.Rptr.3d 419, 277 P.3d 118 (Souza); Coffman, supl
p. 41, 17 Cal.Rptr.3d 710, 96 P.3d 30; People v. Keenan (1988) 46 Cal.3d 485399
250 Cal.Rptr. 550, 758 P.2d 1081 (Keenan).)

It is well settled that defendants are not entitled to sevefaneeely because they may
have a better chance of acquittal in separate tti@afiro, supra, 506 U.S. at p. 540, 113
S.Ct. 933.) To the contrary, under section 1088rial court must order a joint trial as the
‘rule’ and may order separate trials only asexception’. [Citation.]” (People vAlvarez
(1996) 14 Cal.4th 155, 190, 58 IRptr.2d 385, 926 P.2d 365.) ““The court may, in its
discretion, order separate trials if, among other reasons, there is an incriminating
confession by one defendant that implicates a codefendant, or if the defendants will p
conflicting defenses|Citations.]‘Additionally, severance may be called for whémere

is a serious risk that a joint trial would compromise a specific trial right of one of the
defendants, or prevent the jury from making a reliable judgment about guilt or
innocence.””” (Souza, supra, 54 Cal.4th at p. 109, 141 Cal.Rptr.3d 419, 277 P.3d 118.
Supreme Court has also said that sawe may be granted based on ““prejudicial
as®ciation with codefendants....”” (Keenan, supra, 46 Cal.3d at p. 500, 250 Cal.Rptr. 55
758 P.2d 1081.)

In deciding the severance issue, the trial court must determine whistheealistic
benefits from a consolidated trial are outweighed by the likelihoésubistantial

prejudice to defendarit(Keenan, supra, 46 Cal.3d at p. 500, 250 Cal.Rptr. 550, 758 P.
1081.)“In determining the degree of potential prejudice, the court should evaluate whe
(1) consolidation may cause introduction of damaging evidence not admissible in a
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separate trial, (2) any such otherwise-inadmissible evidence is unduly inflammatory, and

(3) the otherwise-inadmissible evidence would have the effect of bolstering an otherw
weak case or caséglbid.) That balancing process is a “‘highly individualized exercise.’”

(Id. at p. 501, 250 Cal.Rptr. 550, 758 P.2d 1081.) Less drastic measures than severar
such as limiting instructions, often will suffice to cure any risk of prejudice. (Zafiro, sug
506 U.S. at p. 539, 113 S.Ct. 933.)

“A court's denial of a motion for severance is reviewed for abuse of discretion, judged
the facts as they appeared at the time of the riili@pffman, supra, 34 Cal.4th at p. 41,
17 Cal.Rptr.3d 710, 96 P.3d 30.) Even if a trial court abuses its discretion in failing to
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grant severance, reversal is required only upon a showing that, to a reasonable probapbility

the defendant would have received a more favorable result in a separate triaP @bple
v. Massie (1967) 66 Cal.2d 899, 9224, 59 Cal.Rptr. 733, 428 P.2d 869 (Maksie
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[applying standard of People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243
(Watson)].) If the coufts joinder ruling was proper when made, we will reverse a judgm
based on constitutional compulsion only on avalng that joinder resulted in “““‘““gross
unfairness amountng to a denial of due process.””’” (Souza, supra, 54 Cal.4th at p. 109,
141 Cal.Rptr.3d 419, 277 P.3d 118.)

C. Analysis

To begin with, Mackey argues the evidence of prior bad acts should never have been
admitted, either as to Bey or as to himself. Mackey argues the evidence ©f Bey
misconduct could have tainted him by association and should have been excluded, ra|
than just subjected to a limiting instruction. But, he reasons, having decided to allow
evidence of Bels prior misconduct not involving Mackey, it was incumbent upon the
court to sever Mackey case for trial. We disagree.

All of the prior incidents involved group commission of an offense orchestrated by Bey
not just individual wrongdoing by him. Evidence of the Cook car shooting was, of cour
admissible against Bey because it was one of the charged offenses. The evidence of
wrongdoing by Bey and other Bakery members, such as the liquor store vandalism an
Lofton kidnapping, was likewise admissible to show that Bey held tremendous sway W
other members of the Bakery, and that he used his influence to commit crimes, includ
violent crimes. These were proper purposes for admitting the evidence, and the court
not abuse its discretion in admitting the evidence against Mackey as well as Bey, to s
Bey’s potential influence over Mackey and to explain Matkeyotive for the murders.
(Cf. People v. Williams (1997) 16 Cal.4th 153, 1934, 66 Cal.Rptr.2d 123, 940 P.2d 71(
[gang evidence admissible to show motive and identity]; People v. Sandoval (1992) 4
Cal.4th 155, 175, 14 Cal.Rptr.2d 342, 841 P.2d 862 [evidence of gang affiliation relev
to prove motive].) Mackeg arguments go to the weight of the evidence, not its
admissibility. Because evidence of Beynisconduct would have been relevant to
Mackeys motive even if Mackey were granted a separate trial, the trial court did not a
its discretion in denying Mackéy severance motion.

People v. Manson (1976) 61 Cal.App.3d 102, 126, 132 Cal.Rptr. 265, cited by the tria
court and by the Attorney General, is persuasive. In Manson, as here, a defendant wg
charged with multiple murders based on his role as the charismatic and dominant leag
a band of about 20 individuals knowndise Family’ who committed crimes at his behest
including the murders for which he and several other members of the Family were on
jointly. (I1d. at p. 127, 132 Cal.Rptr. 265.) At trial the court admitted evidence that Man{
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had previously raped a woman with some of the Family present and urged others to also

have sexual relations with her, which they did. Manson then instructed his followers tg
take off their clothes and have group sex, and they did. (Id. at p. 130, 132 Cal.Rptr. 26
On another occasion he ordered a female member of the Family to orally copulate a n
associate of the group, and she did. (Ibid.)

The Court of Appeal held the evideritgrongly supported a theory that the homicides
were the product of conspiratorial relationships and activities.... The scope of these
relationships in terms of time and intensity is germiafdanson, supra, 61 Cal.App.3d af|
p. 126, 132 Cal.Rptr. 265.) And held the evidence of prior misconduct admissible:
“Although the evidence concerning these events was indeed dramatic, it neverthelesg
reasonably tended to show Man&leadership of the Family, the inference being that if
Manson could induce bizarre sexual activities, he could induce homicidal conduct. WH
the evidence is less than flattering, its prejudicial character is outweighed by its evidel
value showing Mansds involvement in the murderg(ld. at p. 131, 132 Cal.Rptr. 265
fn.omitted.)

It is true that Mansads codefendants were present during the incidents of prior miscong
(Manson, supra, 61 Cal.App.3d at p. 131, fn. 10, 132 Cal.Rptr. 265), but that goes to {
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weight of the evidence, not its admissibility. And it has no bearing on the severance
motion.

In People v. Letner and Tobin (2010) 50 Cal.4th 99, 152, 112 Cal.Rptr.3d 746, 235 P.
62, the Supreme Court held severance was properly denied where the defendants ha
history of committing crimes together, which led to a reasonable inference they had
together committed the crimes for which they were being tried. (Ibid.) Mackey
distinguishes that circumstance because he did not participate’s @&y crimes. But
People v. Letner and Tobin, supra, 50 Cal.4th 99, 112 Cal.Rptr.3d 746, 235 P.3d 62,
not purport to establish a hard-and-fast rule that severance may only be denied if the
bad acts evidence relates to crimes in which both defendants participated. The questi
one of relevancy, and here the evidence was relevant.

Mackey argues that evidence of Beprior crimes may have prejudiced him before the
jury. But there is no rule that separate trials must be granted whenever evidence of th
acts of a codefendant is admissible. (See, e.g., U.S. v. Matta-Ballesteros (9th Cir.199f
F.3d 754, 779771 [severance not required, even though evidence was introduced at jq
trial involving three homicides and marijuana enterprise with which defendant was not
involved]; U.S. v. Escalante (9th Cir.1980) 637 F.2d 1197, 1PP02 [upholding denial
of severance, even though evidence relating to codefésdamtnection to organized
crime and participation in murder was admitted].) To allow severance whenever a
codefendaris unsavory background might reflect poorly on another defendant would
result in severance in so many cases that it would defeat the professed legislative
preference for joint trials.

Indeed, the cases relied upon by Mackey suggest only that a separate trial may be or
where a codefendant is grossly more culpable than the moving defendant, the diefend
role in the crime was minimal, and the defendant was likely to be prejudiced by his or
association with the more culpable codefendant, or where admissions made by the
codefendant also implicated the less culpable defendant. None of the cases cited by
Mackey involved a charismatic leader of a group that engaged in criminal conduct at
behest. None requires reversal of the trial ceutécision here.

Mackey cites People v. Chambers (1964) 231 Cal.App.2d 23, 41 Cal.Rptr. 551
(Chambers), where two defendants were jointly tried on charges of abusing nursing h
patients. One of them, the owner of the nursing facility, was implicated in only one
incident against one patient in which he acted at his codeféadaquest. The
codefendant, a nurse, was charged with assaulting the same patient on three other dg
and there waSprejudice-arousin{,“disgusting; and“inflammatory’ evidence against her
of “unrelated acts of brutalityagainst other patients as well. (Id. at pp-Z8, 41 Cal.Rptr.
551.) Although the court gave a technically correct limiting instruction, the appellate cq
found it unlikely to have been effective. (Id. at pp. 28, 33-34, 41 Cal.Rptr. 551.)
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The present case is different from Chambers in that Mackey did not play a small role in th:

crimes. Rather, he was allegedly the shooter in the Wills killing, although the jury rejeq
that theory. He was the driver in the hunting down and killing of Bailey, and in the esc
from the scene of the Bailey murder. And he allegedly supplied the weapon in the

Roberson killing, although the jury hung on that count. Based on the facts known to the

trial court when it ruled on the severance motion, Matkeyle was far greater than was
the defendans in Chambers.

Mackey also relies on People v. Biehler (1961) 198 Cal.App.2d 290, 17 Cal.Rptr. 862
(Biehler), where five counts of robbery and burglary were alleged against four defendg
no single defendant was charged in all five offenses, and each offense was alleged ag
at most two of the defendants. The Court of Appeal referred to itrasass tral” (id. at p.

298,17 Cal.Rptr. 862), and found ““in the very nature of things the consolidation of such
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separate unconnected charges for trial could not help but be prejudicial to either or bath
[appealing] defendants.”” (Id. at p. 294, 17 Cal.Rptr. 862.) Despite appropriate limiting
instructions, the court held reversal was necessary bethesgry might have formed the
impression on the basis of the totality of the evidence that the defendants were a gang of
depraved robbers, and based their determination of individual guilt as to each offense
partly upon this impressich(ld. at p. 303, 17 Cal.Rptr. 862.)

Biehler is distinguishable in that this case involves only two defendants, both of whom
were charged with three murders in common. Rather than being an amalgamation of
unrelated charges against various pairings in a group of defendants, the charges in thjs ce
presented &classic caséfor joinder. (Souza, supra, 54 Cal.4th at p. 110, 141 Cal.Rptr.8d
419, 277 P.3d 118; Coffman, supra, 34 Cal.4th at p. 40, 17 Cal.Rptr.3d 710, 96 P.3d 30.)
The trial was long and complicated, and much of the evidence would have had to be
repeated if a separate trial had been granted, a factor entirely proper to consider in ruling
on a severance motion. (See Keenan, supra, 46 Cal.3d at p. 501, 250 Cal.Rptr. 550, 758
P.2d 1081.)

Mackey also cites Massie, supra, 66 Cal.2d 899, 59 Cal.Rptr. 733, 428 P.2d 869, where tl
Supreme Court reversed a conviction due to the danger of guilt by association and the ris|
that the jury might be unable to confine its consideration of the evidence adduced on
multiple counts to the particular charge upon which, and the defendant against whom, the
evidence was offered. Within a span of three hours, Massie committed one murder, ope
attempted murder, and three armed robberies. (Id. at pp90@9459 Cal.Rptr. 733, 428

P.2d 869.) In confessing to the police, Massie named Vetter as the getaway driver in all
three incidents. (Id. at p. 905, 59 Cal.Rptr. 733, 428 P.2d 869.) The Supreme Court he¢ld
the trial court erred in failing altogether to exercise its discretion to grant a separate trial,
evidently believing it was compelled to try the defendants jointly. (Id. at pp9354
917918, 59 Cal.Rptr. 733, 428 P.2d 869.) But the Supreme Court expressed no opinion ¢
whether denial of the motion otherwise would have required reversal. (Id. at pp1817
59 Cal.Rptr. 733, 428 P.2d 869.) Here, there is no contention that the court was unawgare
of, or failed to exercise, its discretion.

Moreover, Massie is distinguishable. First, there was the codeféndanfession that
named Vetter, and as to which the Supreme Court concludémhthieninating portions of
the confessions could not have been effectively déletgtiout prejudice to Massie.
(Massie, supra, 66 Cal.2d at p. 919, 59 Cal.Rptr. 733, 428 P.2d 869.) Thus, a separate tri
was dictated by People v. Aranda (1965) 63 Cal.2d 518,530 47 Cal.Rptr. 353, 407

P.2d 265 (Arandgr [FN 40] Our case does not present an Aranda situation. The Supreime
Court also pointed out there was a realistic possibility that Massie would testify orid/efter
behalf at a separate trial, [FN 41] whereas Vetter could not compel him to testify at a jpint
trial. (Massie, supra, at pp. 94516, 59 Cal.Rptr. 733, 428 P.2d 869.) [FN 42]

FN 40 Although the case was on appeal when Aranda was decided, Aranda
applied retroactively. (Massie, supra, 66 Cal.2d at p. 918, 59 Cal.Rptr. 733, 42
P.2d 869.)

I

FN 41 Massie apparently had a change of heart where Vetter was concerned. At
one point he stated in open cotfks God is my witness, this man is not guilty and
he hasft anything to do with it: (Massie, supra, 66 Cal.2d at p. 915, fn. 11, 59

Cal.Rptr. 733, 428 P.2d 869.) Vetter had an explanation for why Massie would
have falsely implicated him, he had an alibi witness for the time of the offenses|(id.
at pp. 912913 & fns. 68, 59 Cal.Rptr. 733, 428 P.2d 869), and the two defendants
had a conflict as to the method of trial, since Massie had waived a jury. (Id. at p.
915, 59 Cal.Rptr. 733, 428 P.2d 869.)

S

FN 42 Other cases cited by Mackey are inapposite. They involved either misdgeds
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Mackey, et al., 182 Cal. Rptr. 3d at 450.

sufficiently to render his trial fundamentally unfair in violation of due process. Grisby v. Blodg

2254 does not concern itself with state law governing severance or joinder in state trials. Gr

Constitution. Grishy, 130 F.3d at 370. To prevail, therefore, the petitioner must demonstratg

of someone other than a codefendant (People v. Leonard (1983) 34 Cal.3d 181
188, 193 Cal.Rptr. 171, 666 P.2d 28; People v. Long (1970) 7 Cal.App.3d 586,
589-591, 86 Cal.Rptr. 590; People v. Jackson (1967) 254 Cal.App.2d 655, 660
Cal.Rptr. 208); gratuitous evidence of gang membership (People v. Cardenas
(1982) 31 Cal.3d 897, 906405, 184 Cal.Rptr. 165, 647 P.2d 569; In re Wing Y.
(1977) 67 Cal.App.3d 69, 76, 136 Cal.Rptr. 39%xfastrophically prejudiciél
inadmissible evidence of gang membership]); or improper profiling evidence.

(People v. Martinez (1992) 10 Cal.App.4th 1001, 1006, 12 Cal.Rptr.2d 838 [typi

conduct of car thieves]; People v. Castaneda (1997) 55 Cal.App.4th 1067, 107
Cal.Rptr.2d 395‘ftypical heroin dealé&f.)

In sum, the trial couis ruling on severance was not an abuse of discretion, and Macke
was not subjected tgross unfairne$sso as to constitute a due process violation. (Souz
supra, 54 Cal.4th at p. 109, 141 Cal.Rptr.3d 419, 277 P.3d 118.)

But even assuming the court should have granted M&ckeyerance motion, we would
not find prejudice under the Watson standard. (Massie, supra, 66 Cal.2d at4§24 253D
Cal.Rptr. 733, 428 P.2d 869.) While we acknowledge the evidence abdainiisgleeds
was explosive, we are convinced the verdicts against Mackey were not tainted by
unfairness. The court instructed the jury on the limited use of the acts of misconduct &
Mackey, limiting their admissibility to issues of: (1) whether Mackey had a motive to
commit the Bailey, Wills, and Roberson murders; (2) whether, as an employee of the
Bakery, Mackey was willing to follow the orders of another person of greater authority
the Bakery; and (3) whether Bélgad a position of authority and the extent of that positig
vis-a-vis employees of the Baketylhe court also instructed on the limited use of’Bey
statements at the San Leandro Police Departatagainst Mackey, defendant Bsy
statements may be considered only to the extent they are evidence of defentiastaBey
of mind and are otherwise evidence of his conduct toward dthhesghe Supreme Court
has recognized, such limiting instructions may constitiftess drastic measure[ {han
severance that mayften ... suffice to cure any risk of prejuditéZafiro, supra, 506 U.S.
at p. 539, 113 S.Ct. 933))

The jurys verdicts and findings themselwvascluding a not true finding on the firearm usg
allegation against Mackey in connection with the Wills murder and the inability to reac
verdict against Mackey on the Roberson murderther<“demonstrate a careful
discrimination among the charges and between defentartgh may defeat a claim of
prejudice. (People v. Singh (1995) 37 Cal.App.4th 1343, 1375, 44 Cal.Rptr.2d 644.)
Holding a joint trial was neither an abuse of discretion nor prejudicial.

a. Standard

A joinder, or denial of severance, of counts or codefendants, may prejudice a defenda

130 F.3d 365, 370 (9th Cir. 1997). A federal court reviewing a state conviction under 28 U.S|

130 F.3d at 370. Its inquiry is limited to the petitiosaight to a fair trial under the United States
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the state court’s joinder or denial of his severance motion resulted in prejudice great enough tp
render his trial fundamentally unfair. Id. In addition, the impermissible joinder must have had a
substantial and injurious effect or influence in determining thégwerdict. Sandoval v.
Calderon, 241 F.3d 765, 772 (9th Cir. 200Q)T Jhere is no clearly established federal law
requiring severance of criminal trials in state court even when the defendants assert mutually
antagaistic defenses.” Runningeagle v. Ryan, 686 F.3d 758, 777 (9th Cir. 2012) (rejecting

ineffective assistance of counsel claim premised on counsel’s failure to join co-defendant’s motion
to sever).

b. Analysis

Mackey argues that the denial of severance rendered his trial fundamentally unfair begaus

the prosecution introduced evidence that tended to make Mackey appear guilty by associatign, a

that was inflammatory and prejudicial. Dkt. No. 57-3 at 36. Specifically, the prosecution
introduced evidence of uncharged crimes committed by Bey. Mackey argues that he had no

association with these uncharged crimes, and that this evidence thus had little or no probative

value on the question of whether Mackey was guilty of the charged crimes. The prosecution|alsc

introduced a jailhouse recording in which Bey discussed his complicity in various crimes, both
charged and uncharged. Id. at 37.

After carefully reviewing the record, the Court finds that the state court’s rejection of this

claim did not result in a decision that was contrary to, or involved an unreasonable application of,

clearly established federal law, as determined by the Supreme Court of the United States; ngr wz

it based on an unreasonable determination of the facts in light of the evidence presented at the
state court proceedings.
Under AEDPA, the Court may not grant Mackey relief unless he can identify one or mpre

holdings of the United States Supreme Court that announce a constitutional rule binding on the

states regarding severance. Careyv. Musladin, 549 U.S. 70, 75 (2006). The Court has found nc

such holdings, and the cases cited by Mackey, Donnelly v. DeChristoforo, 416 U.S. 637 (1974),
and Darden v. Wainwright, 477 U.S. 168 (1986), do not address trial severance at all. In

Donnelly, the petitioner was tried in a joint trial with his co-defendant. The constitutional errof
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alleged was unrelated to being tried jointly; rather, the alleged constitutional error was the
prosecution’s remarks during closing argument. Donnelly, 416 U.S. at 64@2. In Darden, the
petitioner was not tried jointly, nor was the petitioner denied joinder. The constitutional error

alleged in Darden were juror exclusionviolation of Wainwright v. Witt, 469 U.S. 412 (1985),

\"Z

prosecutorial misconduct, and ineffective assistance of counsel. Darden, 477 U.S. at 170. The

few Supreme Court cases addressing joinder and severance do not govern this case becauge th

holdings address whether Rule 14 of the Federal Rules of Criminal Procedure requires sever

and when mutually antagonistic defenses require severance. See, e.g., Zafiro v. United Stat

U.S. 534, 54041 (1993) (severance not mandated by Rule 14 of the Federal Rules of Criminal

Procedure or by mutually antagonistic defenses); United States v. Lane, 474 U.S. 438 (1986
(joinder improper under Federal Rules of Criminal Procedure but error was harmless becaus
overwhelming evidence of guilt). These cases do not discuss severance where the alleged
prejudice arises from guilt by association.

Nor hasMackey demonstrated that the state court’s denial of his severance motion
rendeed his trial fundamentally unfa The jury was instructed that Bey’s uncharged offenses

could only be considered for certain limited purposes, such as whether a defendant had a m

e of

Dtive

commit the charged offenses, and whether a defendant was a member of the Bakery and willing

follow orders of another greater authority within the Bakéycause “[a] habeas court must
presume that jurors follow the juitystructions,” Doe v. Busby, 661 F.3d 1001, 1017 (9th Cir.
2011), the Court must presume that the jurors only considered Bey’s uncharged offenses for the
specified limited purposes and did not find Mackey guilty merely by his association with Bey.
This presumption is supported by the record. The jury rejected the theory that Mackey was t
shooter in the Wills killing, and hung on the count that Mackey supplied the weapon in the
Roberson killing, indicating that they considered the evidence in decidiokeia guilt, and did

not find Mackey guilty by association. Accordingly, habeas relief is denied as to this claim.

4, Error in Giving Instruction Regarding Mackey’s Testimony Without Giving
Corollary Instruction

Mackey and Bey allege that the trial court erred in instructingMiaakey’s testimony
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could be used against them without giving a corollary instruction that it could be used in their

favor. The state court rejected this claim as follows:

Defendants both contend the court erred in giving the following instruction about
Mackeys testimony:‘Defendant Mackeg in-court testimony may be considered for all
purposes against either defendaithis was actually part of a longer instruction, a
modified version of CALCRIM No. 305, as follows:

“You have heard evidence that a defendant made statements outside of court. You may

consider that evidence only against him, not against any other defendant. However, &
provided in Instruction 357, [FN 43] there are circumstances in which you may considyg
the out-of-court statement of one defendant against another if all the requirements of
instruction are met.

FN 43 CALCRIM No. 357 instructs on adoptive admissions.

“Additionally as previously instructed: [{] Defendant Begut-of-court statements may
be considered for all purposes only against defendant Bey himself. DefendaboBey
of-court statements may not be considered for the truth of their contents as against
defendant Mackey. [] As to defendant Mackey, defendantsBay-of-court statements
may be considered to the extent they are evidence of defenddatdBag of mind and
are, otherwise, evidence of his conduct towards others.

“Defendant Mackeg in-court testimony may be considered for all purposes against eit
defendant. (Italics added.)

No objections to this instruction, nor requests for modification, were made at trial. Indg

S
D1
that

her

red,

defendants do not argue the instruction itself misstated the law. Rather, they criticize the

court for not adding words indicating that Macketestimony could be used either againg
or in favor of either defendant. We conclude the issue was forfeited.

It is settled thata defendant need not object to preserve a challenge to an instruction
incorrectly states the law and affects his or her substantial figRtsople v. Palmer
(2005) 133 Cal.App.4th 1141, 1156, 35 Cal.Rptr.3d 373§49€89.) Even so, “‘a party
may not complain on appeal that an instruction correct in law and responsive to the
evidence was too general or incomplete unless the party has requested appropriate
clarifying or amplifying language.”” (People v. Tuggles (2009) 179 Cal.App.4th 339, 364
100 Cal.Rptr.3d 820 (Tuggles).) Because defendants advocate a modification of the
instruction rather than complete rejection, the issue has been forfeited. But even on th
merits defendantsarguments are unconvincing.

Defendants claim the instruction violated the ruléaidfsolute impartiality between
prosecution and defense in crafting jury instructions. (People v. Moore (1954) 43 Cal.}
517, 526527, 275 P.2d 485.) We do not doubt the general proposition that jury
instructions must be balanced and impatrtial, but the instruction, read in context, did nq
violate that rule. Defendaritslaim of an unbalanced instruction has no meri

In Bey's reply brief he flatly stateSThe instruction told the jury it could not consider
Mackeys testimony at all in [defendanf$avor.” This is an unreasonakland contrivee
reading of the instruction. On the contrary, the instruction as a whole was directed tow
informing the jury how it could consider inculpatory evidence, and specifically inculpat
evidence that came from the mouths of defendants. It was an instruction limiting the u
certain types of inculpatory evidence, clarifying that the rules limiting the use of out-of
court statements by Bey did not apply to Mackewg-court testimony. And notably, the
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instruction in question did not say the jury could not use Maskigtimony in favor of
the defendants. Considering both the language used and the surrounding language, W
believe the jury could not reasonably have understood the instruction as limiting the u
Mackey's exculpatory statements.

Defendants place particular emphasis on Cool v. United States (1972) 409 U.S. 100, {
S.Ct. 354, 34 L.Ed.2d 335 (Cool), arguing th&twntrols this cas& We cannot agree.

Cool, a per curiam decision with three dissenting votes, reversed a counterfeiting
conviction based on a faulty jury instruction concerning wholly exculpatory accomplicq
testimony presented by the defense. (Cool, supra, 409 U.S. at ph010@04, 93 S.Ct.
354.) The court instructed the junnot incidentally, over strenuous defense objeetion
that the testimony of an accomplice could not be considered by the jury unless the jur
found beyond a reasonable doubt that the accomgliestimony was true. [FN 44] (409
U.S. at p. 101, 93 S.Ct. 354.) The trial court further instructed the jury that an acctenp
testimony is‘open to suspicion” and also “‘that testimony of an accomplice may alone an
uncorroborated support your verdict of guilty of the charges in the Indictment if believg
by you to prove beyond a reasonable doubt the essential elements of the charges in t
Indictment against the defendants.”” (Id. at pp. 102 & 103, fn. 4, 93 S.Ct. 354.)

FN 44 The instruction read:lf the testimony carries conviction and you are

convinced it is true beyond a reasonable doubt, the jury should give it the same
effect as you would to a witness not in any respect implicated in the alleged cri
and you are not only justified, but it is your duty, not to throw this testimony out
because it comes from a tainted sour¢€ool, supra, 409 U.S. at p. 102, 93 S.Ct.
354.) The majority admittetthe instruction was couched in positive terms. It told

the jury to consider the evidence if it believed it true beyond a reasonable doubt.

But the statement contained a negative pregnant as well. There is an unaccept
risk that jurors might have thought they were to reject the evidétimew [it]
out,” in the words of the trial judgeif they had a reasonable doubt as to its
veracity” (Id. at p. 102, fn. 3, 93 S.Ct. 354.)

Cool held that when an accomplice testifies for the defense &5‘tarhpletely
exculpatory of the defendant, the jury must not be instructed to view such testimony w
caution, or told that it must find the testimony true beyond a reasonable doubt before
relying on it, or instructed that the testimony may be sgainst the defendant but not
in her favor. (Cool, supra, 409 U.S. at pp. 101 & 103, fn. 4, 93 S.Ct. 354.) And the
Supreme Court found instructions that did all three of these things plated@oper
burden on the defense and allow[ed] the jury to convict despite its failure to find guilt
beyond a reasonable douhfid. at p. 103, 93 S.Ct. 354.) Believing the accompdice
testimony was both exculpatory and inculpatory of the defendant, the dissenting justic
argued the accomplice testimony instruction was justified. (Id. at ppl08593 S.Ct.

354 (dis. opn. of Rehnquist, J.).)

The portion of the opinion emphasized by defendants appeared in this footmditght of
the fact that the only accomplice testimony in the case was exculpatory, [the] instructi
[quoted above] was confusing to say the least. But even if it is assumed that [the
accomplicés] testimony was to some extent inculpatory, the instruction was still
fundamentally unfair in that it told the jury that it could convict solely on the basis of
accomplice testimony without telling it that it could acquit on this basis. Even had thers
been no other error, the conviction would have to be reversed on the basis of this
instruction aloné€. (Cool, supra, 409 U.S. at p. 103, fn. 4, 93 S.Ct. 354.) Justice Rehnqu
criticized the majority for orderintyeversal on the ground that one of the instructions
contained a ‘negative pregnant,”” arguing that the opiniotsmacks more of ... scholastic
jurisprudence ... than it does of [a] commonsense approach to appellate’réidieat.p.
108, 93 S.Ct. 354 (dis. opn. of Rehnquist, J.).)
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In this case, Mackeéy testimony was not wholly exculpatory of Bey wholly helpful to
the defense. Mackey did not claim knowledge that would have exonerated Bey, but
claimed only that Bey never ordered him to kill anyone. Mackey also admitted, for
instance, that a Mossberg shotgun was kept at the Bakery, that he violated probation
possessing a sawed-off shotgun while living at the Bakery, and that he had bedn at le
loosely affiliated with a gang in San Francisco. Because his testimony was both helpfy
and damaging to the defense, Cool is not controlling.

Modified CALCRIM No. 305 as a whole was clearly intended to protect Mackey by

limiting use of the damaging admissions in Begut-of-court statements to Bey alone. As

py
Aas
il

]

the italicized portions of the quoted instruction show, it told the jury which evidence cquld

not be used against each defendant. The court drew a distinction where Mackey
inculpatory in-court testimony was concerned, which was admissible against both
defendants. There was no constitutional requirement that jurors be specially informed
could use the exculpatory aspects of Mackegstimony in favor of both defendants, and
we refuse to adopt thmegative pregnahtschool of appellate review where the other
constitutional infirmities in the Cool instruction were not present. (See People v. Rivas
(2013) 214 Cal.App.4th 1410, 1431, 155 Cal.Rptr.3d 403 (Rivas) [rejecting similar
argument where inculpatory statements were involved].)

In evaluating a challenge to a jury instruction, we must consider whether there is a
“reasonable likelihodtthat the jury understood the charge in the way defendants sugg
(People v. Kelly (1992) 1 Cal.4th 495, 525, 3 Cal.Rptr.2d 677, 822 P.2d 385; Estelle v.
McGuire (1991) 502 U.S. 62, 72, 112 S.Ct. 475, 116 L.Ed.2d 385 [for due process
purposes the question is whether there“iseasonable likelihodtthe jury has applied the
instruction in a way that violates the Constitutiofilyirors do not sit in solitary isolation
booths parsing instructions for subtle shades of meaning in the same way that lawyers
might. Differences among them in interpretation of instructions may be thrashed out in]
deliberative process, with commonsense understanding of the instructions in the light
that has taken place at the trial likely to prevail over technical hairsplit{iBgyde v.
California (1990) 494 U.S. 370, 38881, 110 S.Ct. 1190, 108 L.Ed.2d 316.)

“‘[N]ot every ambiguity, inconsistency, or deficiency in a jury instruction rises to the le
of a due procs violation. The question is ““whether the ailing instruction ... so infected
the entire trial that the resulting conviction violad@s process.”” [Citations.] “‘[A] single
instruction to a jury may not be judged in artificial isolation, but must be viewed in the
context of the overall charge.””””” (Rivas, supra, 214 Cal.App.4th at p. 1429, 155
Cal.Rptr.3d 403.) The challenged aspect of the instruction actually was combined with
other advice concerning issues of limited admissibility of inculpatory evidence. Read ii
context, the jury would have understood the challenged language as describing the
unlimited admissibility of Mackeg inculpatory testimony, as distinguished from the
limited admissibility of Beys prior out-of-court inculpatory statementhich, as noted,
had previously been explained at the time ’Besgatements recorded at the San Leandro
Police Department were played for the jury. It is highly unlikely the jury would have
construed the instruction as not allowing it to consider Maskgtimony in favor of
defendants. We believe the jury would have understood the commonplace fact that
evidence presented as part of the defense case could be used in favor of the defense

But even if instructional error occurred, we would not find it prejudicial, employing a
Watson standard of prejudice, the standard the Supreme Court has applied when
instructional error under Cool has been raised. (People v. Lawley (2002) 27 Cal.4th 1(
161-162, 115 Cal.Rptr.2d 614, 38 P.3d 461.) We recognize, as defendants point out, {
the jury engaged in lengthy deliberations. Nevertheless, we cannot believe the jury igr
Mackeys testimony insofar as it was self-exculpatory or exculpatory of Bey. The jury
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requested a readback of Macketestimony about the Wills murder, as well as a readback
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of Broussards testimony on that topic. Because Mackegstimony about the Wills
murder was entirely exculpatory, this demonstrates the jury did consider exculpatory
aspects of his testimony. After all, the jury did find the firearm discharge allegation in t
Wills murder“not true” It may also have been partially Mackeyestimony that he was
not involved in the Roberson murder that resulted in the deadlock on that count.

Mackey, 182 Cal. Rptr. 3d at 4530.

a. Standard

he

A challenge to a jury instruction solely as an error under state law does not state a claim

cognizable in federal habeas corpus proceedings. See Estelle v. McGuire, 502 U552, 71

(1991). To obtain federal collateral relief for errors in the jury charge, a petitioner must showj

thai

the ailing instruction by itself so infected the entire trial that the resulting conviction violates due

process. ldat72; see also Donnelly, 416 U&.643(“‘[I]t must be established not merely that
the instruction is undesirable, erroneous or evariversally condemnedput that it violated
some [constitutional right]?). The instruction may not be judged in artificial isolation, but mus
be considered in the context of the instructions as a whole and the trial record. See Estelle,
U.S. at 72. In other words, the court must evaluate jury instructions in the context of the ove
charge to the jury as a component of the entire trial process. United States v. Frady, 456 U.
169 (1982) (citing Henderson v. Kibbe, 431 U.S. 145, 154 (1977)). Finally, the defined cated
of infractions that violate fundamental fairness is very narrdBeyond the specific guarantees
enumerated in the Bill of Rights, the Due Process Clause has limited opé&r&igialle, 502 U.S.
at 73.

In reviewing an ambiguous instruction, the inquiry is not how reasonable jurors could
would have understood the instruction as a whole; rather, the court must inquire whether the

“reasonable likelihood” that the jury applied the challenged instruction in a way that violates th

Constitution. See Estelle, 502 U.S. at 72 & n.4. In order to show a due process violation, the

defendaninust show both ambiguity and a “reasonable likelihood” that the jury applied the
instruction in a way that violates the Constitution, such as relieving the state of its burden of
proving every element beyond a reasonable doubt. Waddington v. Sarausad, 555 U.S-179,
91 (2009) (internal quotations and citations omitted}:mieagerpossibility” that the jury

misapplied the instruction is not enough. Kansas v. Carr, 136 S. Ct. 633, 643 (2016) (quotin
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Boyde v. California, 494 U.S. 370, 380 (1990)).

The omission of an instruction is less likely to be prejudicial than a misstatement of thg
law. See Walker v. Endell, 850 F.2d at 476 (citing Henderson v. Kibbe, 431 U.S. at 155).
Thus, a habeas petitioner whose claim involves a failure to give a particular instruction bears
“‘especially heavy burdefi. Villafuerte v. Stewart, 111 F.3d 616, 624 (9th Cir. 1997) (quoting
Henderson, 431 U.&t 155). The significance of the omission of such an instruction may be
evaluated by comparison with the instructions that were given. Murtishaw v. Woodford, 255
926, 971 (9th Cir. 2001) (quoting Henderson, 431 U.S. at 156).

b. Analysis

Respondent Muniz argues that this claim is procedurally defaulted due to petitioners’
failure to object to the instruction or request modification. Both Respondent Muniz and
Respondent Soto also argue that the claim fails on the merits.

The Court agrees that this claim is procedurally defaulted. The state appellate court f
that this claim was forfeited because neither party objected at trial to the challenged instructi
requested a modification. Mackey, et al., 182 Cal. Rptr. 3d at 461. A federal court will not re
guestions of federal law decided by a state court if the decision also rests on a state law grot
that is independent of the federal question and that is adequate to support the judgment. Cqg
v. Thompson, 501 U.S. 722, 728 (1991). The procedural default rule is a specific instance o
the more general “adequate and independent state grounds” doctrine. Wells v. Maass, 28 F.3d

1005, 1008 (9th Cir. 1994). The Ninth Circuit has recognized and applied the California
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contemporaneous objection rule in affirming denial of a federal petition on grounds of procedural

default where there was a complete failure to object at trial. See Inthavong v. Lamarque, 42
1055, 1058 (9th Cir. 200%¥Federal habeas claims must be dismissed where state courts hav
decided the claim on state procedural grouhpB.aulino v. Castro, 371 F.3d 1083, 1092 (9th

Cir. 2004) (federal habeas review of jury instruction claim procedurally barred where state cg
clearly held that claim was barred by California’s contemporaneous objection rule even though

claim was addressed on the merits). Review of these claims is therefore barred by independ
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and adequate state grounds. See Coleman, 501 U.S-80729
Regardless, this claim fails on the merits. Neither petitioner has demonstrated that th

was a “reasonable likelihood” that the jury incorrectly understood the instruction to preclude using

—

Mackey’s testimony in favor of both defendants, nor have they shown that this instruction by itse
could “so infect the entire trial” as to render their convictions inconsistent with due process. The
modified versiorof CALCRIM 305 specified the ways in which a defendant’s out-of-court
statements could be used against the defendants. In other words, as explained by the state

appellate court,

the instruction as a whole was directed toward informing the jury how it could considef
inculpatory evidence, and specifically inculpatory evidence that came from the mouths of
defendants. It was an instruction limiting the use of certain types of inculpatory evidengce,
clarifying that the rules limiting the use of out-of-court statements by Bey did not apply to
Mackey’s in-court testimony. And notably, the instruction in question did not say the jury
could not use Mackey’s testimony in favor of the defendants. Considering both the
language used and the surrounding language, we believe the jury could not reasonably
have understood the instruction as limiting the use of Mackey’s exculpatory statements.

Mackey, et al., 182 Cal. Rptr. 3d at 461. Moreover, it is especially unlikely that the jury would
have misunderstood the above instion as prohibiting them from considering Mackey’s
testimony in his favor, since the point of that testimony was to assert his innocence. As the

Supreme Court explained in Middleton v. McNeil, 541 U.S. 433 (2004), the proffered possiblg

“interpretation [of the jury instruction] would require such a rare combination of extremely refjned

lawyerly parsing of an instruction, and extremely gullible acceptance of a result that makes np
conceivable sense, that the state court’s implicit rejection of the possibility was surely not an
unreasonable application of federal law.” Middleton, 541 U.S. at 438 (reversing grant of habeas
relief with respect to jury instruction, finding that where there were three correct instructions and
one contrary one, no reasonable likelihood that jury was misled). It is similarly unlikely that the

jury would have parsed the jury instruction in such a way to presume that Mackey’s testimony

%|f a petitioner can demonstrate both cause for the default and actual prejudice as a result of the
alleged violation of federal law, or if a petitioner can demonstrate that failure to consider the
claims would result in a fundamental miscarriage of justice, a federal habeas court may consjider
claim that has been procedurally defaulted. Coleman, 501 U.S. at 750. However, this exception

inapplicable here where neither petitioner has suggested that there was cause for the procedural

default, or that a miscarriage of justice would result abxker@ourt’s review.
62
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could only be considered in favor of Mackey, but not in favor of Bey.
Contrary to petitionar argument, the Supreme Court’s holding in Cool v. United States,

409 U.S. 100 (1972), does not compel habeas relief in this case. Petitioners argue that Coo

mandates equality between defense and prosecution jury instructions, and claim that the allgged

one-sided instruction given here is therefore contrary to, or an unreasonable application, of dlear

established federal law. Cool does not apply here. In Cool, the jury was instructed to disreg

the accomplice testimony unless convinced it was true beyond a reasonable doubt. While the

modified CALCRIM No. 305 instructed that Mackey’s in-court testimony could be considered for
all purposes against either defendant, the instruction regarding accomplice testimony was

significantly different from the instruction in Cool. Here, the jury was instructed that accompl

ard

ce

testimony could be used to convict the defendant only if the accomplice testimony was supportec

by otherevidence that was independent of the accomplice’s testimony that the jury believed and
that tended to connect the defendant to the commission of the crime. RT 6449. The jury wal
further instructed that the supporting evidence need not be enough, by itself, to prove the
defendant’s guilt or support every fact about which the witness has testified, and could not be

provided by the testimony of another accomplice. RT 644.state court’s rejection of the

[

claim that modified CALCRIM No. 305 was reasonably likely to be misunderstood was not based

on an unreasonable determination of the facts in light of the evidence presented in the State
proceeding, nor did it involve an unreasonable application of clearly established federal law 4
determined by the Supreme Court of the United States. Habeas relief is therefore denied on
claim.

5. Failureto Give Third Party Culpability Evidence Instruction

Mackey alleges that the trial court erred in failing to give his requested third party

culpability party instruction. The state court rejected this claim as follows:

A. Background
Part of Mackeis theory of defense was that there was substantial evidence pointing tg

cou
S

this

Lewis as the person who killed Wills and Halfin as the one who killed Roberson. Because

Lewis was so close to Bey, MacKsyattorney even suggested that Lewis might also hay
been the getaway driver in the Bailey murder. Matkdlyeory was based on the following
evidence:
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Hopping testified that he looked out his third- story window after hearing gunshots ang
saw an athletic-looking Black male running from the Wills murder scene as a football
halfback might run, carrying a gun cradled in the crook of his arm. The man was five f
six to five feet eight inches tall, weighed about 160 pounds, and appeared to be in his
This description, Mackey claims, matched that of Lewis, as stipulated by the parties,
whereas Mackey was six feet two inches tall and weighed about 190 pounds. Lewis a
had been on the football team in high school and was a star running back. (Mackey al
played football in high school and was a linebacker.)

In addition, during the raid on the Bakery the police found indicia pertaining to Lewis if
bedroom where they also found a banana-style magazine containing 7.62 x 39 millimg
rounds, which matched the caliber and type of those found at the Wills and Roberson
murder scenes as well as at the Cook car shooting, and two clips containing large-cal
bullets, also 7.62 x 39 millimeter. They also found in the room a reversible camouflagg
black neoprene mask and a .22-caliber rifle. Further, Lewis and Bey were often seen
together, and Lewis appeared to be one of the most trusted 'af &=pciates. In fact,
Lewis recruited both Broussard and Mackeysddiers for the Bakery, and was a leader
there. Lewis was also one of those involved in the Lofton kidnapping.

pet
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Based on the foregoing evidence, Mackey requested the following jury instruction on third

party culpability:“Defendant Mackey has introduced circumstantial evidence that
Devaughndre Broussasicousin, Richard Lewis, shot and killed Michael Wills. You

should consider such evidence with respect to your determination of whether defendant

Mackey is guilty of the murder of Mr. Wills. He has also introduced evidence that Jasn
Siaw saw Tamon Halfin shoot and kill Odel Roberson. You should consider also such
evidence in evaluating the credibility of Devaughndre Broussard and, therefore, in

determining whether there exists a reasonable doubt that defendant Mackey committg
of the charged homicidés.

The court refused the instruction, indicating it was relying on People v. Hartsch (2010
Cal.4th 472, 504, 110 Cal.Rptr.3d 673, 232 P.3d 663.

Mackey was allowed to introduce third party culpability evidence and to argue its
significance to the jury. But, he argues, the trial csugfusal to give his third party
liability instruction was error both under state law and under the federal Constitution,
violating his due process rights and the right to present a defense.

B. Discussion
An accused may defend against criminal charges by showing that a third person, not 1
defendant, committed the crime charged. He has a right to present evidence of third p
culpability where such evidence is capable of raising a reasonable doubt as to his gui
the charged crime. But evidence of mere motive or opportunity to commit the crime in
another person, without more, will not suffice; there must be direct or circumstantial

nin

2d al

49

he
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evidence linking the third person to the actual perpetration of the crime. (People v. Elljott

(2012) 53 Cal.4th 535, 580, 137 Cal.Rptr.3d 59, 269 P.3d 494; People v. Hall (1986) 1
Cal.3d 826, 832833, 226 Cal.Rptr. 112, 718 P.2d 99.)

The general rule is thaft]he court shall inform the jury in all cases that the jurors are th
exclusive judges of all questions of fact submitted to them and of the credibility of the
witnesses. Either party may present to the court any written charge on the law, but no
respect to matters of fact, and request that it be ¢iy8ri127, italics added.)

Our Supreme Court has “‘suggested thain appropriate circumstancea trial court may

be required to give a requested jury instruction that pinpoints a defense theory of the ¢

by, among other things, relating the reasonable doubt standard of proof to particular
elements of the crime charge¢People v. Bolden (2002) 29 Cal.4th 515, 558 [127
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Cal.Rptr.2d 802, 58 P.3d 931](People v. Moon (2005) 37 Cal.4th 1, 30, 32 Cal.Rptr.3¢
894, 117 P.3d 591.) When examining whether a court erred in not giving a pinpoint
instruction, we are mindful of the general rule tfeatrial court may properly refuse an
instruction offered by the defendant if it incorrectly states the law, is argumentative,
duplicative, or potentially confusing [citation], or if it is not supported by substantial
evidence [citation]. (Ibid.) A proper pinpoint instructs the jury on the defentsthieory

of the case. An instruction is properly refused if it invites the jury to draw inferences
favorable to one of the parties from specified items of evidence. (People v. Hajek and
(2014) 58 Cal.4th 1144, 1244, 171 Cal.Rptr.3d 234, 324 P.3d 88.)

=

Vo

In Hartsch, the case relied on by the trial court, the Supreme Court noted that third party

culpability “instructions add little to the standard instruction on reasonable’launlok
further, that even if such instructiofgroperly pinpoint the theory of third party liability,
their omission is not prejudicial because the reasonable doubt instructions give defend
ample opportunity to impress upon the jury that evidence of anotheiglgatyility must

be considered in weighing whether the prosecution has met its burden of fidaotsch,
supra, 49 Cal.4th at p. 504, 110 Cal.Rptr.3d 673, 232 P.3d‘®63.hardly a difficult
concept for the jury to grasp that acquittal is required if there is a reasonable doubt as
whether someone else committed the charged crirflegd.) The trial court apparently
concluded Mackeg requested instruction was duplicative of the reasonable doubt
instruction, not to mention argumentative. That conclusion was correct.

The trial court here did give a standard reasonable doubt instruction. (CALCRIM No. 2

The court also instructed the jury on the law of murder, including in pertinentpart:
prove that a defendant is guilty of this crime, the People must prove that: []] 1. The
defendant committed an act that caused the death of another pé&rdoul. it.also
instructed, as part of CALCRIM No. 315The People have the burden of proving beyon
a reasonable doubt that it was the defendant who committed the crime. If the People |
not met this burden, you must find that the defendant is not guilhus, if the jury
believed that Lewis shot Wills and Mackey was not involved, it had proper instructiong
upon which to acquit. It evidently did believe Mackey was involved as a principal,

Jant:

20.)

l
nave

although it believed the prosecution had not proved beyond a reasonable doubt that he w:

the shooter.

The trial court also properly refused the proposed pinpoint instruction because it point
out evidence introduced by a specific party and told the jifishibuld considérthat

evidence. In effect, the proposed instruction would have told the jury that (1) evidence
worthy of consideration had been introduced by Mackey; (2) Lewis was Broisssard
cousin; (3) the juryshould considér(i.e.,“it is recommended that you consider “you

are advised to considgrsuch specific evidence with respect to the Wills murder charge;

and (4) it“should considérsuch evidence in reaching its verdicts on all of the charged
homicides, including Baileég. Mackeys proposed instruction wdargumentativé,and
thus properly refused. (Hartsch, supra, 49 Cal.4th at p. 500, 504, 110 Cal.Rptr.3d 673

P.3d 663 [holding pinpoint instructiolnduly argumentative, because it told the jury that

evidenceindicat[ed] or tend[ed] to prove that someone other than the defendant
committed, or may have had a motive and opportunity to commit, the offense(s) charg
It is improper for an instruction to indicate an opinion favorable to the defendant regar
the effect of the evidentp)

The instruction was also inaccurate insofar as it instructed that Lewis was Bromissard
cousin, as Broussard had testified that Lewis was not a blood relative. Thus, the instry
was inaccurate, argumentative, and unbalanced. There was, after all, no duty on the |
part to“considet evidence they found to be untruthful, unreliable, irrelevant, or
nonprobative. And finally, as in Hartsch, the céairhstruction on reasonable doubt
(CALCRIM No. 220) precludes a finding of prejudice, especially where, as‘foéwsing
arguments focused the jusyattentiofi on the prospect of third-party culpability. (Hartsch
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Mackey, 182 Cal. Rptr. 3d at 46&3l.

jury charge, a petitioner must show that the ailing instruction by itself so infected the entire tr

that the resulting conviction violates due process. Estelle, 502 U.S. at 72. The instruction m

supra, 49 Cal.4th at p. 504, 110 Cal.Rptr.3d 673, 232 P.3d 663.).

Mackey also argues that Hartsch (and similar cases) demonstrate a pattern within thg
California cases in whictthe right to particularized, opinpoint, instructions, is not
equally applied as between defense and prosecution, which is, in itself, a violation of
appellants federal constitutional right to due process of ldw.Mackeys words, it is
“anomalous and unfair that the [California Supreme] Court has held that instructions
directing the jurys attention to particular pieces of evidence which may benefit the
prosecutiofs case are appropriate, but has nevertheless also held that criminal defeng
are not entitled to instructions calling the jigattention to evidence which supports the
defense arguments, ruling that when requested by the defense such instructions are
improper because they @enduly argumentative:*

Mackey gives as an example the consciousness of guilt instructions, which tell the jury
a defendaris flight after a crime or efforts to suppress or fabricate evidéaneg show
that (he/she) was aware of (his/her) gu{fCALCRIM Nos. 371 [suppression or
fabrication of evidence], 372 [flight]; see also CALJIC Nos. 2.03 [willfully false
statements], 2.06 [attempts to suppress evidence], 2.52 [flight].) He complains these 4
pro-prosecution instructions, the allowance of which causes a due process problem if
pinpoint instructions such as MacKksyare not also allowed. Such claimed instructional
disparity, he asserts, violates the principl€aidsolute impartiality between prosecution
and defense in crafting jury instructions. We reject the argument.

Preliminarily, we note that none of the so-called proprosecution instructions was giver

ant:

y the

\re

in

this case, so the claimed disparity in treatment between prosecution and defense is sfrictl

academic and does not exist in the record before us.

But the comparison of the two types of jury instructiec@nsciousness of guilt versus
third party culpability-is also imperfect. The consciousness of guilt instructions also
include language such a%,is up to you to decide the meaning and importanteswth
conduct or evidence. (CALCRIM Nos. 371, 372.) In other words, those instructions
describe a permissible inference, but leave it to the jury to decide (1) whether any evig
giving rise to such an inference was presented; (2) whether the inference should be d
in light of the whole record; and (3) how the evidence is to be weighed. Mackey
proposed instruction, on the other hand, did not describe a permissible inference, but
advised the jury to consider any evidence presented by Mackey (no matter how weak
could possibly lead to an inference that someone else killed Wills and Rokansion
perhaps also Bailey.

Beyond all that, prejudice is lacking. The jury asked for a readback of Madiesyimony
about the Wills murder, as well as that of Broussard. This shows the jury did consider
Mackeys evidence very carefully. It ultimately foufidot trué’ the allegation that
Mackey shot Wills, and therefore appears to have credited Mackeiglence about Lewis
to that extent. If the jury actually credited the evidence, the fact that it was not instruct
do so simply does not matter. There could be no prejudice.

a. Standard

As discussed supra in Section 111.B.4.a, to obtain federal collateral relief for errors in tl
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be judged in artificial isolation, but must be considered in the context of the instructions as a
whole and the trial record. See Estelle, 502 U.S. at 72.

A state trial court’s refusal to give an instruction does not alone raise a ground cogniza

in a federal habeas corpus proceeding. See Dunckhurst v. Deeds, 859 F.2d 110, 114 (9th Cjr.

1988). The error must so infect the trial that the defendant was deprived of the fair trial
guaranteed by the Fourteenth Amendment. See id.
Due process requires tHatriminal defendants be afforded a meaningful opportunity to

present a complete defen8eClark v. Brown, 450 F.3d 898, 904 (9th Cir. 2006) (quoting

ble

=

California v. Trombetta, 467 U.S. 479, 485 (1984)). Therefore, a criminal defendant is entitled to

adequate instructions on the defense theory of the case. See Conde v. Henry, 198 F.3d 734, 73

(9th Cir.2000) (error to deny defendant’s request for instruction on simple kidnapping where su

Ch

instruction was supported by the evidence). The defendant is not entitled to have jury instruction

raised in his or her precise terms where the given instructions adequately embody the defeny
theory. United States v. Del Muro, 87 F.3d 1078, 1081 (9th Cir. 1996); United States v.
Tsinnijinnie, 601 F.2d 1035, 1040 (9th Cir. 1979

Whether a constitutional violation has occurred will depend upon the evidence in the
and the overall instructions given to the jury. See Duckett v. Godinez, 67 F.3d 734, 745 (199
To determine whether the instruction given was so prejudicial as to infect the entire trial and
due process, the Court must examine the record to determine precisely what was given and
was refused, and assess whether the given instructieqsagdly embodied the defendant’s
theory. See Tsinnijinnie, 601 F.2d1040.

b. Analysis

The state trial court’s determination that Mackey’s proffered instruction wasnappropriate,
and the state appellate court’s affirmance of that decision, were based on the interpretation of stat
law. See RT 5964 and Mackey, et al., 182 Cal. Rptr. 3d abZ65Any error in the state courts
determination as to whether the instruction should have been given under state law cannot fq
the basis for federal habeas relief. Estelle, 502 U.S-&867

To the extent that Mackey argues thatttig court’s decision not to give the third-party
67

5

ase

den

wha

brm




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N NN NN NN NN R R R R R R R R R g
0 N O O » W N P O © 00 N O O » W N +» O

culpability instruction violated his due process rights, after carefully reviewing the record, the
Court finds that the state court’s rejection of this claim did not result in a decision that was
contrary to, or involved an unreasonable application of, clearly established federal law, as

determined by the Sugne Court of the United States. Nor did the state court’s rejection of this

claim result in a decision that was based on an unreasonable determination of the facts in light o

the evidence presented in the State court proceeding.

Mackey was afforded the opportunity to present a complete defense in that he was all
to introduce third party culpability evidence in support of his theory that Richard Lewis killed
Wills, RT 5753-55 (witness testifying to Lewis’ history as a football player) and RT 5824-25

(Officer Snyder testifying that Bakery employees followed Lewis’ commands), and his theory that

owe

Tamon Halfin killed Roberson, RT 5767. Mackey argued these theories in his closing argument

RT 6366, 6385. In addition, the jury instructions on reasonable doubt, RT 6446, and how to
weigh conflicting evidence, RT 64424, adequately embodied the defense theory that there w
reasonable doubt that Mackey committed the charged crimes, based on the evidence the de
claimed suggested that Lewis and Halfin committed some of the crimes. Accordingly, the trig
court’s refusal to give Mackey’s requested third-party culpability instruction did not violate due

process?

10 Mackey misleadingly argues that tinl court’s rejection of his third-party culpability
instruction violates the principle that there be absolute impartiality between the prosecution g
defendant with respect to jury instructions. Mackey cites to Reagan v. United States, 157 U.
(1895) in support of this principle. In Reagan, the question was whether a jury instruction thg
called attention to the possibility that the defendant’s self-interest could affect his credibility
violated the principle of impartiality. 157 U.S. at 31Q. The Reagan court ultimately found tha
the instructions given were fairly balanced because the challenged jury instruction followed 4
general instrugon stating that all witnesses’ self-interests should be considered in assessing
credibility. Id. Here, Mackey has not identified any jury instruction that favors the prosecutio
and must be balanced by a thipdrty culpability instruction, and the Qs review of the jury
instructions reveals no such instruction that unconstitutionally favors the prosecution.
Mackey also cites to Wardius v. Oregon, 412 U.S. 470 (1973); Washington v. Texas, 3
U.S. 14, 22 (1967); Gideon v. Wainwright, 372 U.S. 335 (1963); and Williams v. Florida, 399

AS

fens

i\

nd
S.3
at

It

88
U.S

78 (1970), in support of his argument that the failure to give the requested third-party culpabllity

instruction violated the absolute impartiality principle. None of these cases are applicable to
Mackeys claim. In Wardius and Williams, the principle of absolute impartiality between
prosecution and defendant was applied in the context of state trial rules, not jury instructions
Wardius, 412 U.S. at 472 (finding that Oregoalibi rule violated Due Process Clause becduse
did not provide reciprocal discovery rights for criminal defendakiliams, 399 U.S. at 8182
(upholding constitutionality of Florida notice-of-alibi rule). Neither Washington nor Gideon
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6. Instruction Regarding Broussard’s Shackling and Custody Status
Both petitioners allege that the instruction regarding Broussaltackling and custody

status was prejudicial error. The state court rejected their claim asdollow

The trial court instructed the jurjWwhen Devaughndre Broussard testified, he was
physically restrained. Do not speculate about the reason. You must completely disregard
this circumstance in deciding the issues in this case. Do not consider it for any purpose or
discuss it during your deliberations. Evaluate the witisggstimony according to the
instructions | have given you. [1] When Devaughndre Broussard and Joshua Bey testified.
they were in custody. The fact that a witness is in custody does not by itself make a wjtnes
more or less believable. Evaluate the witre$sstimony according to the instructions |
have given you.

The instruction was patterned on CALCRIM No. 337. And according to the Bench Notgs
to CALCRIM No. 337, the court had a sua sponte duty to give this instruction if the
witness was physically restrained in a manner that was visible to the jury. (See Peopl¢ v.
Duran (1976) 16 Cal.3d 282, 29292, 127 Cal.Rptr. 618, 545 P.2d 1322 (Duran).) The
rules articulated in Duran regarding physical restraints of a defendant at trial also apply to
physical restraint of a defense witness. (Id. at p. 288, fn. 4, 127 Cal.Rptr. 618, 545 P.2d
1322.) The CALCRIM Bench Notes would seem to require the same treatment of a
shackled prosecution witness.

We begin by noting that the shackling instruction and‘theustody instruction were
somewhat different. While the jury was told“tmmpletely disregaftthe shackling and
not to“‘consider it for any purpose or discuss it during deliberationgas told“[t]he fact
that a witness is in custody does not by itself make a withess more or less believable.
(Italics added.) The court deliberately omitted language from the pattern instruction that
would have told the jury not ttspeculaté about the reason for the custody. (CALCRIM
No. 337.) The jury did know why the witnesses were in custody and was not told that i
could not discuss the reasons for their being in custody, or the effect that the underlying
crimes might have on their credibility assessment of each witness.

~—+

defendants or defense witnesses testify, but defendants argue it was improper in this
instance because Broussard testified as a prosecution witness. Defendants cite no a
and we are aware of none, to the effect that the trial court should not instruct with

CALCRIM No. 337 in cases in which an accomplice witness testifies for the prosecutign.
Whether use of the instruction in such circumstances is consistent with the rationale
underlying Durar-preserving the presumption of innocence for the acedsedquestion
we need not answer, for under any standard any assumed error was nonprejudicial in|this
case.

CALCRIM No. 337 is essential to preserve the presumption of innocence when crimiTI

thor

Defendants argue that because there was plenty of reason to doubt Bieusstndony,
and because he was a crucial prosecution witness, the jury should have been allowed to
consider his shackling and custody status in evaluating his credibility. In fact, they argue
the instruction s¢fundamentally undercut the defense th&dhat its inclusion violated
the Fifth and Sixth Amendments to the federal Constitution, making a Chapman standard

applies the absolute impartiality rule. Washington, 388 U.S. at 18 (Sixth Amendment guarantees
accused right to have compulsory process for obtaining witnesses in his favor); Gideon, 372|U.S
at 343 (Sixth Amendment right to counsel made obligatory on the states by the Fourteenth
Amendment).
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of prejudice applicable. (Chapman v. California (1967) 386 U.S. 18, 24, 87 S.Ct. 824,
L.Ed.2d 705.)

We are convinced the shackling instruction had no effect adverse to defendants in the
jury’s weighing of the evidence under any standard. Importantly, the instruction did ng
the jury not to consider the reasons underlying Broussatgstody in assessing his
credibility. [FN 45] The jury was explicitly told, via CALCRIM No. 316, that it could
consider Broussatd convictions and wide-ranging misconduct in assessing his credibil
(See fn. 45 ante.) It was also told to view Broussatestimony with caution because he
was an accomplice to counts one, four, and five.

FN 45 The instructions included the following modified version of CALCRIM Naq.

316:“If you find that a witness has been convicted of a felony, you may conside
that fact only in evaluating the credibility of the witn&sgestimony. The fact of a
conviction does not necessarily destroy or impair a witsesedibility. It is up to
you to decide the weight of that fact and whether that fact makes the witness |g
believable. [1] If you find that a witness has committed a crime or other
misconduct, you may consider that fact only in evaluating the credibility of the
witnesss testimony. The fact that a witness may have committed a crime or oth
misconduct does not necessarily destroy or impair a wignessdibility. It is up to
you to decide the weight of that fact and whether that fact makes the witness |g
believable. [] Evidence of Mr. Mack&syprior conviction of a felony may be
considered also in determining whether Element # 3 in Instruction # 2510, as t(¢
Count Three, has been provén.

Fundamentally, defendantargument confuses the credibility inferences properly drawn
from Broussarts criminal conduct and conflicting stories with those that are not allowa
on the basis of shackling or in-custody status alone. CALCRIM No. 337 expressly limi
its application to the jurg consideration of the custodial status of a witness, without
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reference to the conduct underlying the custody. Further, the jury was instructed to apply

the other jury instructions in evaluating a witriegestimony, which told the jurors they
should consider various factors in assessing witness credibility, including:

* “Has the witness been convicted of a felony?

* “Has the witness engaged in [other] conduct that reflects on his or her believahitity?

* “Was the witness promised immunity or leniency in exchange for his or her testimony~

Under these circumstances, there is no reasonable possibility that the jury understooqg
CALCRIM No. 337 to prevent or restrict it from applying CALCRIM No. 316, or any
reason to believe the jury would not have treated with caution Broussexxbmplice
testimony incriminating defendants, as instructed by CALCRIM No. 335.

Given the whole charge, not to mention the many reasons to doubt Bréosissadibility,
we think it inconceivable the jury would have failed to view his testimony with caution
would have failed to consider the reasons underlying his custody status when evaluat
his credibility. The strength of the evidence and the arguments of counsel about
Broussards credibility problems further reassure us that any assumed error in instructi
was harmless under any standard.

Mackey, 182 Cal. Rptr. 3d at 4630.
a. Standard
As discussed supra in Section 111.B.4.a, to obtain federal collateral relief for errors in tl

jury charge, a petitioner must show that the ailing instruction by itself so infected the entire tr
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that the resulting conviction violates due process. Estelle, 502 U.S. at 72. The instruction m
be judged in artificial isolation, but must be considered in the context of the instructions as a
whole and the trial record. See Estelle, 502 U.S. at 72.
b. Analysis

Petitioners argue that the instruction regarding Broussaltckling and custody
prevented the jury from properly assessing Broussard’s credibility and properly assessing the
defense theory that Broussard lied, thereby violating petitioners’ due process right to present a
complete defense.

After carefully reviewing the record, the Court finds that the state court’s rejection of this

ay n

claim did not result in a decision that was based on an unreasonable determination of the fagts ir

light of the evidence presented in the State court proceediogwas the state court’s rejection of

the claim contrary to, or involve an unreasonable application of, clearly established federal Igw, &

determined by the Supreme Court of the United States.

As required by the Supreme Court, the Court has considered the challenged instructian in

the context of the instructions as a whole and the trial record. Estelle, 502 U.aitibAers’
argument conflates two separate portions of the instruction. The instruction prohibited the ju
from speculating about the reason for the shackling. The instruction did not forbid the jurors
consideringhe reason Broussard was in custody, but only instructed that Broussard’s custodial
status did not, by itself, make him more or less believable. In fact, the state appellate court g
out that the trial court specifically omitted language from the pattern instruction that would ha
told the jury not to speculate about the reason for custody (since the jury knew why the witng
were in custody). Furthermore, as the state appellate court also pointed out, the jurors were
instructed that they could consider Broussard’s convictions and other misconduct in evaluating his
credibility, RT 644647 and that Broussard’s testimony should be viewed with caution because he
was an accomplice to counts one, four, and five, RT-&&9Moreover, the verdict necessarily
reflected a rejection of certaparts of Broussard’s testimony (for example, his testimony that
Mackey shot Wills), indicating that the jury carBfuconsidered Broussard’s credibility in

assessing guilt.
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state court rejected this claim as follows:

Accordingly, habeas relief is denied on this claim.
7. Instructions Regarding Corrobor ation

Bey alleges that the instructions regarding corroboration resulted in prejudicial error.

Bey argues, and Mackey joins in arguing, that the instructions given, taken together,
allowed the jury to convict defendants on the basis of Brou'sseastimony, corroborated
only by his own pretrial statements.

The two instructions primarily at issue are CALCRIM Nos. 318 and 335. CALCRIM Na.

335 was given as the appropriate version of the accomplice testimony rule, which
identified Broussard as an accomplice in the Bailey and Roberson murders, and ident
Broussard, Siaw, and Dawud as accomplices in the Cook car shooting. The instructio
the jurors, among other things, that they could not convict defendants of the Bailey an
Roberson murders or of the Cook car shooting unless the accomplice testimony was
“supported by other evidence that you beligbat was‘independent of the accomplise
testimony; and corroboration of the testimongf one accomplice cannot be provided by
the testimony of another accompliCgN 46]

FN 46 The actual instruction read as follow#s to Counts One and Four,
Devaughndre Broussard was an accomplice to those crimes. As to Count Five,
Devaughndre Broussard, Dawud Bey and Jasmine Siaw were accomplices as
that crime. [] You may not convict a defendant in Counts One, Four and/or Fiy
based on the testimony of an accomplice alone. You may use the testimony of
accomplice to convict the defendant only if: [{]] 1. The accomsli@stimony is
supported by other evidence that you believe; [] 2. That supporting evidence i
independent of the accomplisgestimony; [] AND [1] 3. That supporting
evidence tends to connect the defendant to the commission of the crime. [1]
Supporting evidence, however, may be slight. It does not need to be enough, b
itself, to prove that the defendant is guilty of the charged crime, and it does not
need to support every fact about which the witness testified. On the other hand
not enough if the supporting evidence merely shows that a crime was committe
the circumstances of its commission. The supporting evidence must tend to co
the defendant to the commission of the crime. [] The evidence needed to supy
the evidence of one accomplice cannot be provided by the testimony of anothe
accomplice. [{]] Any testimony of an accomplice that tends to incriminate a
defendant should be viewed with caution. You may not, however, arbitrarily
disregard it. You should give that testimony the weight you think it deserves aft
examining it with care and caution and in the light of all the other evidence.

The court also instructed the jury with CALCRIM No. 318, which in relevant part said:
“You have heard evidence of statements that a withess made before the trial. [{] If yo
decide that the witness made those statements, you may use those statements in twg
[1] 1. To evaluate whether the witne&sgestimony in court is believable, [f] AND [] 2. ag
evidence that the information in those earlier statements i$ true.

If we understand defendanisosition correctly, they do not argue that either instruction
misstates the law, but rather that, read togetio¢iner evidenceas used in CALCRIM

No. 335 could include that same accompbcgtatements prior to trial and still be
consideredindependeritof the withess testimony. Defendants base this in part on the
fact that CALCRIM No. 222 definetevidence to include“anything else | told you to
consider as evidentand CALCRIM No. 318 included pretrial statementSeasdence:
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Defendants argue these instructions could be read to mean the jury could consider
Broussarts own pretrial statements to fiadependent“evidencé that could be used to
evaluate whether he wébelievabl& on the witness stand. Thus, defendants argue, the
instructions together allowed the jury to convict on the basis of Brousgastimony
alone, corroborated only by his own pretrial statements. And, they further argue, the
prosecution was thereby allowed to circumvent the accomplice testimony rule, along
the beyond a reasonable doubt requirement. We are not persuaded.

To begin with, defendants did not object to the giving of those instructions at trial, nor
they request any modification or clarification. Nevertheless, defendants now claim tha
improper combination of instructions resulted in misinforming the jury. To preserve thq
issue, they were required to request the additional language needed to complete or cl
the jury instructions:““‘[A] party may not complain on appeal that an instruction correc
in law and responsive to the evidence was too general or incomplete unless the party
requested an appropriate clarifying or amplifyingelaage.”””” (People v. Spurlock (2003)
114 Cal.App.4th 1122, 1130, 8 Cal.Rptr.3d 372, quoting People v. Hill (1992) 3 Cal.4t
959, 997, 13 Cal.Rptr.2d 475, 839 P.2d 984.) The lack of such a request forfeited the
for review. (Ibid; see Tuggles, supra, 179 Cal.App.4th at pp-—368, 100 Cal.Rptr.3d
820.)

In any event we reject defendangdsguments, finding Tuggles, supra, 179 Cal.App.4th
339, 100 Cal.Rptr.3d 820 directly on point. There, addressing the same argument, thg
Third Appellate District found the defend&sninterpretation of the combined instructions
to be &‘tortured reading of CALCRIM Nos. 318 and 33&. at p. 365, 100 Cal.Rptr.3d
820), going on to holdCALCRIM Nos. 318 and 335 did not inform the jury that it could
use [an accompli¢s] out-of-court statements to corroborate his later testimony at trial.
With the additional consideration of CALCRIM No. 301, we find that no reasonable jur]
could have understood the instructions to allow an accomplice to corroborate Rimself.
(Tuggles, supra, at p. 366, 100 Cal.Rptr.3d 820.)

We must give jury instructions a commonsense reading. (Johnson v. Texas (1993) 50
350, 367368, 113 S.Ct. 2658, 125 L.Ed.2d 290; Boyde v. California, supra, 494 U.S. §
381, 110 S.Ct. 1190.) And we agree with Tuggles‘tfgo reasonable jury would have
understood CALCRIM Nos. 318 and 335 to allow [an accomplice] to corroborate his o
testimony” (Tuggles, supra, 179 Cal.App.4th at p. 365, 100 Cal.Rptr.3d 820.) The two
instructions considered togethi®aution[ed] the jury against blithe acceptance of
testimony by an accompli¢e(lbid.) Moreover, CALCRIM No. 335 told the jury the
corroboration had to bendependentof the accomplice testimony. Use of the word
“independernit‘“eviscerates [the] claim that the instruction allowed [the accomplice] to
corroborate his own testimoriy(Tuggles, supra, at p. 365, 100 Cal.Rptr.3d 820.)

We further agree with Tuggles that, even if CALCRIM Nos. 318 and 335 were suscep!
to the“tortured’ interpretation advanced by defendants, any mistaken impression was
dispelled-not exacerbateeby the courts giving of CALCRIM No. 301, which stated:
“Except for the testimony of Devaughndre Broussard ... which require[s] supporting
evidence, the testimony of a single witness can prove any fact. Before you conclude t
the testimony of one witness proves a fact, you should carefully review all of the
evidence..”. (Italics added.) Given this explicit exception to tiae witnessrule, it is
extremely unlikely the jury would have understood other instructions to allow Broissa
out-of-court statements to self-corroborate his trial testimony.

Finally, we reject defendaritargument that telling the jur{ftjhe evidence needed to
support the testimony of one accomplice cannot be provided by the testimony of anott
accomplic& worsened the situation. The jury clearly would have understood that

Broussards testimony could not be corroborated by his own out-of-court statements ei
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In so concluding, we apply the familiarle that jury instructions “““may not be judged in
artificial isolation}” but must be considered in the context of the instructions as a wholg
and the trial record. [Citation.] In addition, in reviewing an ambiguous instruction, we
inquire“whether there is a reasonable likelihood that the jury has applied the challeng
instruction in a waythat violates the Constitution. [Citation.] (Estelle v. McGuire [,
supra](1991) 502 U.S. 62,723 [112 S.Ct. 475, 116 L.Ed.2d 385].)(Tuggles, supra,
179 Cal.App.4th at p. 365, 100 Cal.Rptr.3d 820; Rivas, supra, 214 Cal.App.4th at p. 1
155 Cal.Rptr.3d 403.) There was no error, either under state law or the federal
Constitution.

Mackey, 182 Cal. Rptr. 3d at 4681.
a. Standard

As discussed supra in Section I11.B.4.a, in reviewing an ambiguous instruction, the ing

1%
o

429

uiry

is not how reasonable jurors could or would have understood the instruction as a whole; rather, t

court must inquire whether there iSraasonable likelihodtthat the jury has applied the

challenged instruction in a way that violates the Constitution. See Estelle, 502 U.S. at 72 & n.

In order to show a due process violation, the defendant must show both ambiguity and a

“reasonable likelihood” that the jury applied the instruction in a way that violates the Constituti

such as relieving the state of its burden of proving every element beyond a reasonable doubf.

Waddington, 555 U.S. at 1991 (internal quotations and citations omitted):‘meager
‘possibility” that the jury misapplied the instruction is not enough. Kansas, 1368 6€8.
b. Analysis

This claim is procedurally defaulted. The state appellate court found that this claim w.

forfeited because Bey did not object to the challenged instruction at trial or request a modificatior

at trial. Mackey, et al., 182 Cal. Rptr. 3d at 461. As discussed supra in Section Ill.B.4.b, a feder

court will not review questions of federal law decided by a state court if the decision also rest
a state law ground that is independent of the federal question and that is adequate to suppof
judgment. Coleman, 501 U.S. at 729. Californids contemporaneous objection rule is an

“adequate and independent state ground” which bars federal habeas review of this claim. See, e.g.,

Inthavong, 420 F.3dt 1058; Paulino, 371 F.3at 109293

1The “cause and prejudice” exception set forth in Coleman, 501 U.S. at 750, is inapplicable herg

S ON

t the

where Bey has not suggested that there was cause for the procedural default, or that a miscarria

of justice would result absetite Court’s review.
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Regardless, this claim fails on the merits. There is no clearly established federal law
requiring juries to be instructed on the corroboration of accomplice testimony. United States
Augenblick 393 U.S. 348, 352 (1969) (“When we look at the requirements of procedural due
proces, the use of accomplice testimony is not catalogued with constitutional restrictions.”);

accord Laboa v. Calderp24 F.3d 972, 979 (9th Cir. 2000) (“Section 1111 [of the California

V.

Penal Code ] . . . prevent convictions based on only uncorroborated accomplice testimony. As a

state statutory rule, and to the extent that the uncorroborated testimonyirecredible or
insubstantial on its facéthe rule is not required by the Constitution or federal’Tawin addition,
the state court reasonably concluded that there was no reasonable likelihood that the jury
disregardedhe trial court’s specific instructions and used Broussard’s pre-trial statements to
corroborate his trial testimony. The challenged instruction must be viewed in the context of t
instructions as a whole and the trial record. Estelle, 502 U.S. at 72. Here, the trial court exp
instructed, in two separate instructions, that Broussard’s accomplice testimony required

corroboration by other sources. RT 6443 (“Except for the testimony of Devaughndre Broussard tg

he

icitl

Counts 1 and/or 4 . . . which require[s] supporting evidence, the testimony of a single witness cat

prove any fact.””); RT 6449 (“You may not convict a defendant in Counts 1, 4 and/or 5 based on
the testimony of an accomgdialone.”).
The state court’s rejection of this claim was not contrary to, nor did it involve an

unreasonable application of, clearly established federal law, as determined by the Supreme

Coul

of the United States. Nor was it based on an unreasonable determination of the facts in light of t

evidence presented in the state court proceeding. Accordingly, habeas relief is denied as tq
claim.

8. I neffective Assistance of Counsel

Both Mackey and Bey allege that defense counsel rendered ineffective assistance by
to request a limiting instruction with respect to Broussagiiilty plea. The state court rejected

this claim as follows:

VIII. The Ineffective Assistance of Counsel Argument Has No Merit
As noted, Broussard entered a guilty plea to two counts of voluntary manslaughter in 1
Bailey and Roberson homicides in exchange for a 25-year sentence. Bey argues that
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trial attorney provided ineffective assistance of counsel by failing to request a limiting
instruction telling the jury it could not rely on Broussarduilty plea as substantive
evidence of Beys guilt. Mackey joins in the argument. Their argument stems from the

premise that the guilty plea of an accomplice could not properly be used as substantive

evidence of defendaritguilt, a proposition with which we do not quatrrel.

During trial, evidence of Broussasdguilty plea was elicited by the prosecutor to explain
his motive for testifying. It was not elicited in isolation, but rather as part of his testimo
about his plea bargain. This testimony was relevant to thesjargdibility assessment of
Broussard:‘Admissibility of the plea turns on the purpose for which it is offered. When
that purpose is to further the jusydifficult task of evaluating credibility, it is relevant and
admissible without reference to the identity of the offering patynited States v.

Halbert (9th Cir.1981) 640 F.2d 1000, 1004.)

The Attorney General contends that an appropriate limiting instruction was given in th
the jury was told that if a withess wé&sonvicted of a crime or the jury finds he
“committed a crime or other miscondtiguch evidence could be usamhly in evaluating
the credibility of the witness testimony’ As we understand defendangsgument, they
now complain that the instruction did not tell the jury that if a witness was convamted
pled guilty’ that evidence could only be so used, and thus their attorneys provided
constitutionally ineffective assistance of counsel when they failed to request such
modification.

A defendant claiming ineffective assistance of counsel must demonstrate both deficie

nt

performance and resulting prejudice. (Strickland v. Washington (1984) 466 U.S. 668, 687,

691692, 104 S.Ct. 2052, 80 L.Ed.2d 674 (Strickland); Peafdledesma (1987) 43

Cal.3d 171, 216218, 233 Cal.Rptr. 404, 729 P.2d 839.) On the first prong he must show

that““counsels representation fell below an objective standard of reasonableness ... [1] ...

under prevailing professional normgStrickland supra, at p. 688, 104 S.Ct. 2052.) And

under the second, he must show that in the absence of the error it is reasonably probable

that a result more favorable to him would have obtained. A reasonable probabdity is
probability sufficient to undermine confidence in the outcdr(lé. at p. 694, 104 S.Ct.
2052.) Defendants demonstrate neither.

Rather than reflecting ignorance or indefensible tactics, the defense atidaiays to

request a more explicit limiting instruction most likely reflected their understanding thg
the instruction limiting the use of a conviction applied equally to evidence of Broissard

guilty plea. We cannot attribute their failure to request a different limiting instruction to
ignorance of the law or indefensible tactics.

But even if we believed that coun&etonduct fell below an objective standard of
reasonableness, we could not find it prejudicial under the second prong of Strickland.
whole of Broussard testimony was so damning that if the jurors believedntl their
verdicts show they diddefendantsconvictions of Baileis murder were inevitable. This

—t

The

is especially true as to Bey, whose own statements on the San Leandro Police Deparfmer

video showed he knew details of the Bailey murder. As to Robsrsaurder, Mackey
escaped conviction, and Bey would not have fared better if a stronger limiting instructi
had been given. Broussasdestimony implicated Bey in knowing participation in the

Roberson murder much more clearly than it implicated Mackey. And with respect to the
Wills murder, since Broussard was not involved and entered no plea in connection with

that crime, there is no reasonable likelihood the verdict and findings were improperly
influenced.

on

Bey again points to the long deliberation. But even that does not indicate a jury improperly

influenced by a testifying accompliceguilty plea. If the jury had relied on Broussard
guilty plea to establish defendahtmuilt, one would have expected a quick verdict, and
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twin guilty verdicts on both the Bailey and Roberson murders. In light of the €ourt
instruction that a conviction could only be used to assess Broissaedibility, we do not
believe the jury would have felt free-tand its verdicts show it did netplace any reliance
on Broussarts guilty pleas as substantive evidence of defentigntk. Any error by
defense counsel, and we find none, would be harmless.

Mackey, 182 Cal. Rptr. 3d at 4723.
a. Standard
A claim of ineffective assistance of counsel is cognizable as a claim of denial of the S
Amendment right to counsel, which guarantees not only assistance, but effective assistance
counsel. Strickland v. Washington, 466 U.S. 668, 686 (1984). The benchmark for judging af

claim of ineffeciveness must be whether counsel’s conduct so undermined the proper functionin

of the adversarial process that the trial cannot be relied upon as having produced a just result.

In order to prevail on a Sixth Amendment ineffectiveness of counsel claim, a petitionef

must establish two things. First, he must establish that césipegformance was deficient, i.e.,
that it fell below an “objeaive standard of reasonableness” under prevailing professional norms.
Strickland, 466 U.S. at 6888. Second, he must establish that he wasditefl by counsel’s
deficient performance, i.e., that “there is a reasonableopability that, but for counsel’s
unprofessional errors, the result of the prdagewould have been different.” Id. at 694. A
reasonable probability is a probability sufficient to undermine confidence in the outcome. Id.
The Strickland framework for analyzing ineffective assistance of counsel claims is
considered to be “clearly established Federal law, as determined by the Supreme Court of the
United States” for the purposes of 28 U.S.C. § 2254(d) analysis. See Cullen v. Pinholster, 56
U.S. 170, 189 (2011); Williams (Terry) v. Taylor, 529 U.S. 362-0842000) Daire v.
Lattimore, 812 F.3d 766, 767 (9th Cir. 2018) “doubly” deferential judicial review is
appropriate in analyzing ineffective assistance of counsel claims under § 2254. See Pinhols
563 U.S. at 190. The general rule of Strickland, i.e., to review a defense toeffeetiveness
with great deference, gives the state courts greater leeway in reasonably applying that rule,
in turn“translates to a narrower range of decisions that are objectively unreasonable under
AEDPA.” Cheney v. Washington, 614 F.3d 987, 995 (9th Cir. 2010) (citing Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004)). Whem2§4d) applies, “the question is not whether
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counsel’s actions were reasonable. The question is whether there is any reasonable argume
counsel satisfied Stricklarddeferential standard.” Harrington v. Richter, 562 U.S. 86, 105.
b. Analysis

Applying these legal principles fetitioners’ ineffective assistance of counsel claim, the
state cours rejection of this claim was not contrary to, and did not involve an unreasonable
application of, Supreme Court precedent, and was not based on an unreasonable determina
the facts in light of the evidence presented in the State court proceeding. 28 U.S.C. § 2254(
Petitioners’ IAC claim rests upon the assumption that the jury would understand the limiting
instruction given to apply only to convictions, and not to apply to guilty pleas. However,
immediately following the limiting instruction informing the jury that a witness’ conviction could
only be considered in evaluating the credibility of the witness’ testimony, the trial court went on to
instruct the jury that if it found that a witness committed a crime or other misconduct, that act
could also only be considered in evaluating the credibility of the witness’ testimony. RT 6446-47.
Considering the jury instructions as a whole, the Court finds that the state court reasonably
concluded that trial counsel’s failure to seek a limiting instruction that specified that a guilty plea
should only be considered in evaluating the witness’ credibility was not deficient performance.
The Court further agrees that the state court reasonably concluded that petitioners were not
prejudiced by trial counsel’s failure to seek a limiting instruction with respect to Broussard’s
guilty plea. As the state court expladin detail, the verdict indicates that the jurors did not rely,
on Broussard’s guilty plea as substantive evidence of petitioners’ guilt. Broussard pled guilty to
voluntary manslaughter in the Bailey and Roberson homicides, but the jurors rejected his
testimony that Mackey was involved in the Roberson homicide. In addition, there was subst3
evidence supporting Bey’s guilt, including his statements on the San Leandro Police Department
video, and testimony by other witnesses. Habeas relief is therefore denied as to this claim.

0. Insufficient Evidence Against Bey with Respect to Wills Murder

Bey alleges that there was insufficient evidence to convict him of the murder of Wills.

state court rejected Bey’s claim as follows:

Bey argues there was insufficient evidence to sustain a murder conviction on count tw
78
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(the Wills murder) because there was no evidence he aided and abetted the murder b
or during its commission. Bey claims that, even crediting Brousssedtimony, it showed

efor

at most that he drove Mackey away from the scene after the murder, and therefore was at

most an accessory after the fact.

Concerning a claim of insufficiency of the evidert@ege relevant question is whether,

after viewing the evidence in the light most favorable to the prosecution, any rational trier

of fact could have found the essential elements of the crime beyond a reasonable doy
(Jackson v. Virginia (1979) 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560.) To

bt.

determine whether there was substantial evidence to support the judgment, we resolve all

conflicts and draw all reasonable inferences in its support. (People v. Nguyen (1993) 2

Cal.App.4th 518, 52&29, 26 Cal.Rptr.2d 323 Bubstantidl evidence is that which is
“‘of ponderable legal significance ... reasonable in nature, credible, and ofabaditi’
(People v. Johnson (1980) 26 Cal.3d 557, 576, 162 Cal.Rptr. 431, 606 P.2d 738.)

Broussards testimony that the killing of Wills was race based traced back tsBey
preaching to his followers abottVhite devils; and Bakery literature calling White men
“the skunk of the Planet EartiAnd after the Wills murder, Bey justified the Zebra
murders as appropriate payback for Whites, implicitly approving the killing of Wills.
While neither racial hatred alone nor Begxpression of approval of the murder after thg
fact would make Bey an aider and abettor, Besylence in the face of MacKasystory-
which story clearly implicated Bey in the killinggmounted to an adoptive admission.
(Evid. Code, § 1221.) Accordingly, the jury was given CALCRIM No. 357.

The evidence as a whole showed that Bey held considerable power over his followers
the Bakery, that on several occasions he ordered them to commit criminal acts, and tf
they complied. The jury could infer that Wills was murdered at 8eyder or suggestion.
Moreover, there was sufficient evidence to permit an inference that Bey supplied the
murder weapon to Mackey: Broussard testified that Bey supplied the weapon that killg
Bailey, and Joshua testified the SKS-20, i.e., the weapon that killed Wills, was regular
kept under Beys bed in the Bakery. These facts could lead a reasonable juror to infer t
Bey also supplied the SKS-20 assault rifle for the Wills murder.

By preaching thatWhite devil$ should be killed, by supplying the assault rifle that killeg
Wills, by waiting in the car while Mackey or someone else killed Wills, by welcoming

Mackey back into his Charger with the murder weapon in his possession, and by drivi
him back to the Bakery with the murder weapon, Bey aided and abetted the murder o}

Wills. This was not, as Bey claims, a situation where his only involvement was after the

murder. The jury had a solid basis for the conviction.

Mackey, 182 Cal. Rptr. 3d at 47534.
a. Standard
The Due Process Clauggrotects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the crime with which he is
charged: In re Winship, 397 U.S. 358, 364 (1970). A state prisoner who alleges that the
evidence in support of his state conviction cannot be fairly characterized as sufficient to have
rational trier of fact to find guilt beyond a reasonable doubt therefore states a constitutional ¢

see Jackson v. Virginia, 443 U.S. 307, 321 (1979), which, if proven, entitles him to federal h3
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relief, see id. at 324. The Supreme Court has emphasized #wison claims face a high bar in
federal habeas proceedings .”. Coleman v. Johnson, 132 S. Ct. 2060, 2062 (2012) (per curig
(court of appealsunduly impinged on the jy’s role as factfind&rand failed to apply deferential
standard of Jackson when it engagetfime-grained factual parsitido find that evidence
insufficient to support petition& conviction). A federal court collaterally reviewing a state cou
conviction does not decide whether it personally believes that the evidence established guilt
beyond a reasonable doubt. Payne v. Borg, 982 F.2d 335, 338 (9th Cir. 1992); see, e.g., Co
132 S. Ct. at 2065‘(he only question under Jackson is whether [theguigding of guilt] was so
insupportable as to fall below the threshold of bare ratiorialityhe federal couftdetermines
only whether; after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a reasonab
doubt’” Payne, 982 F.2d at 338 (quoting Jackson, 443 U.S. at 319). Only if no rational trier
fact could have found proof of guilt beyond a reasonable doubt has there been a due proces
violation. Jackson, 443 U.S. at 324.

If confronted by a record that supports conflicting inferences, a federal habedSmoasirt
presume—even if it does not affirmatively appear in the reeettiat the trier of fact resolved any
such conflicts in favor of the prosecution, and must defer to that resclutiackson, 443 U.S. at
326. The court may not substitute its judgment for that of the jury. See Coleman, 132 S. Ct.
2065 (court of appeals erred in finding no reasonable basis fos gmyclusion that petitioner had
specific intent to kill victim and force was used simply because there was no testimony descr
physical action by petitioner). Indeétl, is the responsibility of the jurynot the court—to
decide what conclusions should be drawn from evidence admitted &t Retker v. Matthews,
132 S. Ct. 2148, 2152 (2012) (per curiam) (quoting Cavazos v. Smith, 565 U.S. 1, 2 (2011))
of appeals erred by substituting its judgment for that of Californyeafuto which side’s expert
witnesses more persuasively explained cause of death)). Under Jactaadard of review, a

jury’s credibility determinations are entitled to near-total deference. Bruce v. Terhune, 376 H

950, 957 (9th Cir. 2004). Except in the most exceptional of circumstances, Jackson does nat

permit a federal habeas court to revisit credibility determinations. See id. (credibility contest
80
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between victim alleging sexual molestation and defendant vehemently denying allegations o}
wrongdoing not a basis for revisiting jusyobvious credibility determination).

After AEDPA, a federal habeas court applies the standards of Jackson with an additig
layer of deference. Juan H. v. Allen, 408 F.3d 1262, 1274 (9th Cir. 2005). Generally, a fede
habeas court must ask whether the operative state court decision reflected an unreasonable
application of Jackson to the facts of the case. Coleman, 132 S. Ct. at 2062. To grant relief
therefore, a federal habeas court must conclude‘timaistate couts determination that a rational
jury could have found that there was sufficient evidence of guilt, i.e., that each required elem
was proven beyond a reasonable doubt, was objectively unreasoriatwer v. Belleque, 659
F.3d 957, 96465 (9th Cir. 2011).

b. Analysis

Applying theselegal principlego Bey’s allegations, the state court’s rejection of this claim

was not contrary to, and did not involve an unreasonable application of, Supreme Court prec

and was not based on an unreasonable determination of the facts in light of the evidence prg

nal

ral

ent

ede

sen

in the State court proceeding. 28 U.S.C. § 2254(d). There was evidence presented from which i

could be reasonably inferred that Bey supplied both the motive and the means for the Wills
murder. Broussard testified that Bey preacigdnst “White devils,” RT 3057-58, and, after the
Wills murder, approvingly referred to tH&ebra murders,” in which whites were killed as
payback for the murdering and lynching of black people, RT 3131-35, 3898-902. Joshua tes
that the weapon that killed Wills was regularly kept under Bey’s bed. Broussard testified that
when Mackey discussed the Wills murder in front of Bey, Bey responded, “It’s good.” RT 3123-

27. There was also evidence that Bey had considerable sway over Bakery followers, includi
Mackey. RT 2990-93 (Bakery followers regularly attended meetings and trainings run by Be
RT 3867-77 (Joshua discussing orders that he followed as a Bakery worker). Further, there
evidence that Bey regularly ordered them to commit criminal acts. RT 2925-26 (Broussard
understood that part of working at Your Muslim Bakery involved committing crimes), RT 2941
and 297478 (Bey V organizing others to shoot up car at Bey’s command), RT 3162-69 (Bey

instructing Broussard and Mackey to kill Bailey).
81
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After viewing the evidence presented at trial in the light most favorable to the prosecu

and presuming that the jury resolved all conflicting inferences from the evidence against

ion

petitioner, the Court finds that a rational juror could reasonably have found beyond a reasonable

doubt that Bey at a minimum aided and abetted the murder of Wills. Jackson, 443 U.S2ét 325

Mindful of the “sharply limited nature of constitutional sufficiency review” and applying the
“additional layer of deference” required by AEDPA, this Court finds that the California court’s

rejection of this claim was not objectively unreasonable. Juan H., 408 F.3d ar323de also

Jackson, 443 U.S. at 319, 326. Accordingly, Bey is not entitled to habeas relief on this claim.

10.  WillsMurder Conviction Rested on Uncorroborated Accomplice Testimony
Mackey and Bey allege that the trial césiinstructions allowed the jury to erroneously
consider Broussatd testimony without corroboration to convict them for the murder of Wills.

The state court rejected this claim as follows:

X. The Claim That the Wills Murder Convictions Rested on Uncorroborated Accomplig
Testimony Has No Merit

Bey argues that the trial cotgtinstructions erroneously allowed the jury to consider
Broussards testimony alone, without corroboration, to convict on count two, the Wills
murder, an argument in which Mackey joins. At trial, Bey (joined by Mackey) objected
the courts giving its proposed version of CALCRIM No. 301, the single witness rule, o
the basis that Antone and Joshua should have been treated as accomplices for purpo
the jurys factfinding with respect to the Lofton kidnapping. Defendants also objected t
CALCRIM No. 335 (see fn. 46, ante) on the basis that Antone and Joshua were not n
as accomplices whose testimony should be treated with caution. But counsel did not ¢
to CALCRIM No. 335 on grounds that Broussard should have been declared an
accomplice with respect to count two.

The claimed impropriety of the version of CALCRIM No. 335 used by the court was
raised again after trial by Mackey via a motion for a new trial, this time contending tha
Broussard should have been named as an accomplice in that instruction. The motion
claimed that even if the state accomplice testimony statute (8 1111) did not require
corroboration, the state and federal Constitutions did. The court denied Nsaokatjon,
holding the statute did not require corroboration for a nonaccomplice, and ttse jury
consideration of Broussasitestimony, even without a corroboration requirement, did n
violate the federal or state due process clause because the testimony was not in and
“incredible or insubstanti&l.The Attorney General makes the same argument here, an
argument with which we agree.

As indicated, defendaritargument about corroboration stems from section 1111, which
requires the jurors to view the witnéssestimony with caution, and requires corroboratig
for conviction. [FN 47] The reason for the rule is manifé&f course, an accomplice has
a natural incentive to minimize his own guilt before the jury and to enlarge that of his
cohorts; accordingly, the law requires an accomigitestimony be viewed with caution tg
the extent it incriminates othef{People v. Brown (2003) 31 Cal.4th 518, 555, 3
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Cal.Rptr.3d 145, 73 P.3d 1137.) In addition, and especially in a case such as this, the

that an accomplice may have been promised a more lenient disposition if he testifies pn

behalf of the prosecution gives special reason to view his testimony with skepticism.
(People v. Guiuan (1998) 18 Cal.4th 558, 8y713, 76 Cal.Rptr.2d 239, 957 P.2d 928
(conc. opn. of Kennard, J.).)

FN 47: “A conviction cannot be had upon the testimony of an accomplice unles

fact

5 it

be corroborated by such other evidence as shall tend to connect the defendant witt

the commission of the offense; and the corroboration is not sufficient if it merely

shows the commission of the offense or the circumstances thereof. An accompllice

is hereby defined as one who is liable to prosecution for the identical offense
charged against the defendant on trial in the cause in which the testimony of th
accomplice is givefi.(§ 1111.)

e

As quoted in footnote 46, ante, the accomplice testimony rule was explained to the juny viz

CALCRIM No. 335—including naming Broussard as an accompledth respect to

counts one, four, and five, respectively the Bailey and Roberson murders and the Coqk ce

shoot-up. However, count two was omitted from that instruction, which in effect allowgd

the jury to convict both defendants of the Wills murder based on Broissastimony
alone, without corroboration.

An accomplice is defined for purposes of the accomplice testimony rule as one who ig
“liable to prosecution for the identical offense charged against the defén@ahtl11.)
The accomplice testimony rule does not apply, and accomplice testimony instructions

nee

not be given, where the witness in question was involved in the crime but was not actyally

an accomplice, but only as an accessory after the fact. (88; Pleople v. McKinzie
(2012) 54 Cal.4th 1302, 1353, 144 Cal.Rptr.3d 427, 281 P.3d 412; People v. Daniels,
supra, 52 Cal.3d at p. 867, 277 Cal.Rptr. 122, 802 P.2d“‘@t¥¢ accessories are not
accomplices under section 110.) It is all the more clear that the instruction need not
have been given as to count two in this case, where no evidence pointed to Bisussare
involvement, as an accessory or otherwise. Thus, under state statutory law, there was
error in restricting the accomplice testimony instruction to the charges on counts one,
and five.

The special concerns reflected in the accomplice corroboration requirement arise not
because accomplices have a special motive to minimize their own roles or to help con
the defendant in the hopes of leniency in their own sentencing, but also because of th
especially compelling nature of accomplice testimony. When one who actually particip
in the crime testifies about exactly how it occurred, it naturally tends to carry great wei
with a jury.“[A]n accomplicés firsthand knowledge of the details of the criminal condug
allows for the construction of plausible falsehoods not easily disprogfedople v.
Guiuan, supra, 18 Cal.4th at p. 575, 76 Cal.Rptr.2d 239, 957 P.2d 928, In re Mitchell
(1978) 22 Cal.3d 946, 955, 151 Cal.Rptr. 330, 587 P.2d 1144, People v. Tewksbury (]
15 Cal.3d 953, 967, 127 Cal.Rptr. 135, 544 P.2d 1335.) The same cautionary instructi
not necessary when the witness does not claim firsthand knowledge of how the crime
committed, but merely testifies to what he or she saw or heard.

But, defendants argue, given Broussamle in the other murders and the inducement o
his plea bargain, his testimony on the Wills murder should have been subjected to the
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cautionary treatment accorded accomplice testimony. They claim the accomplice testimon

rule is so rooted in American jurisprudence that it should have been applied here as a
matter of due process to guard against fabrication by Broussard in order to ensure hin
more favorable sentence.

Under federal lawthe use of accomplice testimony is not catalogued with constitutiong
restrictions.” (United States v. Augenblick (1969) 393 U.S. 348,-353, 89 S.Ct. 528, 21
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L.Ed.2d 537; see Cummings v. Sirmons (10th Cir.2007) 506 F.3d 1211,‘1233ard
many of our sister circuits have specifically held that there is no ... constitutional
requiremerit “that the testimony of an accomplice-witness be corroborgtédboa v.
Calderon (9th Cir.2000) 224 F.3d 972, 97®[the extent that the uncorroborated
[accomplice] testimony is noincredible or insubstantial on its faté&e rule is not
required by the Constitution or federal 1wy Broussards testimony was not incredible on
its face and therefore could properly be used by the jury to convict. There was no due
process violation.

But even if the court should have instructed on accomplice testimony with respect to g
two, “‘[a] trial courts failure to instruct on accomplice liability under section 1111 is
harmless if there is sufficient corroborating evidence in the réd@tdople v. Lewis

(2001) 26 Cal.4th 334, 370 [110 Cal.Rptr.2d 272, 28 P.3d 32¢ryoborating evidence
may be slight, may be entirely circumstantial, and need not be sufficient to establish e
element of the charged offens@People v. Hayes (1999) 21 Cal.4th 1211, 1271 [91
Cal.Rptr.2d 211, 989 P.2d 645].) The evidencausficient if it tends to connect the

defendant with the crime in such a way as to satisfy the jury that the accomplice is tellj

the truth! (People v. Fauber (1992) 2 Cal.4th 792, 834 [9 Cal.Rptr.2d 24, 831 P.2d 24

(People v. Gonzales and Soliz (2011) 52 Cal.4th 254, 302, 128 Cal.Rptr.3d 417, 256 IP.

543 (Gonzales).)

There was sufficient corroboration to render any instructional error harmless as to Bey.

Bey’s brother Joshua testified the SKS-20 assault rifle used to kill Wills was normally
under Beys bed at the Bakery. Although this may constitute only slight corroboration tf
Bey provided the rifle for use in the Wills murder, slight corroboration is enough.
(Gonzales, supra, 52 Cal.4th at p. 302, 128 Cal.Rptr.3d 417, 256 P.3d 543; People v.
Gurule (2002) 28 Cal.4th 557, 628, 123 Cal.Rptr.2d 345, 51 P.3d 224.) There was als
abundant evidence showing the influence Bey had over his followers at the Bakery,
including that he gave orders, specifically orders to commit criminal acts, and those o}
were followed. The phone log also showed Bey made a call to Broussard at 3:14 a.m.
July 12, 2007, which corresponded to the one Broussard testified about receiving whe
Bey asked him to open the back gate.

Mackeys admissions to Broussard, if believed, were sufficient to convict. Ballistics

evidence corroborated Broussartkestimony that Mackey was carrying the same assaul
rifle after returning from the Wills shooting that he had handed to Broussard for the

Roberson murder. The victim was White and was located in the place Mackey descriiy
Broussard. The bullets from the Wills shooting were strewn along the path Wills had
traveled, corroborating Broussasdestimony that Mackey said he had chased Wills dow
and shot him. Wills was not robbed, which tended to corroborate that there was a diffq
motive, as Broussard testified.

Finally, even if we could agree that the accomplice testimony rule was violated, and e
if the corroboration were insufficient, defendants have not demonstrated prejudice.

(Gonzales, supra, 52 Cal.4th at p. 304, 128 Cal.Rptr.3d 417, 256 P.3d 543; Watson,
46 Cal.2d at p. 836, 299 P.2d 243.) Failure to instruct regarding accomplice testimony
harmless where there are other circumstances that would cause the jury to distrust thy
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accomplice testimony. Here, there were. Based upon the entire record it is not reasongbly

probable that defendants would have received a better result had the instructions bee
given. (People v. Miranda (1987) 44 Cal.3d 57, 101, 241 Cal.Rptr. 594, 744 P.2d 112

The purpose of the accomplice testimony rule is to ensure the jury maintains a skeptig
attitude about the witness. (Guiuan, supra, 18 Cal.4th at p. 570, 76 Cal.Rptr.2d 239, 4
P.2d 928 (conc. opn. of Kennard, J.).) The jury was made well aware of Bréosssssd

criminality; his central violent role in the current crimes; his conflicting stories after his
arrest; his possible motive to lie in order to improve his own sentencing prospects; an
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possible grudges against Bey and Mackey. There was certainly no attempt by Brouss
minimize his role in connection with the Bailey and Roberson murders, as he admitted
being the sole shooter in both.

Finally, the prosecutor by no means whitewashed Broussard before the jury, calling hi
“sociopath; a “liar,” a‘“‘sociopathic murderérand &‘stone cold killer: He was‘not

exactly the person that a district attorney wants to have as their main withess,

prosecutor said, bifsometimes you have to make a deal with a demon to get thé’devil.
Because there is independent assurance that such an attitude was maintained in this
the failure to instruct with CALCRIM No. 335 with respect to the Wills murder was not
prejudicial, even assuming the instruction should have been given. (People v. DeJesy
(1995) 38 Cal.App.4th 1, 26, 44 Cal.Rptr.2d 796.)

Given the many reasons to do so, we think it virtually certain the jury would have view|
Broussardk testimony with caution in evaluating the evidence on count two, as with th¢

other counts. It foundnot trué’ the enhancement allegation that Mackey was the shoote

thereby suggesting that Mackeydenials and evidence about Lewipossible role must
have carried some weight. This demonstrated that the jury weighed the evidence critig

Mackey, et al., 182 Cal. Rptr. 3d at 47%.

The Court agrees that the state caurgjection of this claim was not contrary to, and did
not involve an unreasonable application of, Supreme Court precedent, and was not based o
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding. 28 U.S.C. 8§ 2254(d). As discussed supra in Section Il1.B.7.b., there is no clear
established Supreme Court precedent requiring the jury to be instructed regarding the
corroboration of accomplice testimony. The state court also reasonably determined that the
evidence presented failed to establish that Broussard was an accomplice. Petitioners do nof
to any evidence that Broussard was involved in the Wills murder, and, having reviewed the r{
the Court has not identified any such evidence. iBetit’ argument relies on the possibility that
the jury considered Broussard an accomplice, Ex. O at 48 (“If the jury found that Broussard was
an accomplice, with a motive to testify falsely for the state, it should have been precluded fro
relying on his testimony alone to convict on aifiyhe charges.”) (emphasis in original), but they
provide no evidentiary support for such a possibility. Habeas relief is therefore denied on thi
claim.

11.  CumulativeError

Petitioners allege cumulative error. The state court rejected this claim as follows:

XI. Cumulative Error

Defendants argue that the cumulative error rule requires reversal. In light of our
85
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conclusions above, we obviously find no reason to reverse on the basis of cumulative

errc

Although there was a great deal of negative pretrial publicity, defendants were not denied
fair trial. A joint trial, presumptively preferred, was appropriate in this case. The evidence

against defendants was strong and, while dependent on accomplice testimony, was
sufficiently corroborated to comply with California law. Defendants were vigorously
represented by counsel throughout the proceedings. The points now argued on défen
behalf with regard to instructional errors were argued to the jury by counsel, for examj
that the liquor store vandalism, Cook car shooting, and Lofton kidnapping occurred be
Mackey came to live at the Bakery; that Lewis killed Wills; that Halfin killed Roberson;
that Lewis may have been the driver in the Bailey shooting; that corroboration was
required before Broussasdtestimony could form the basis of a conviction; that the jury
must avoid finding guilt by association; that the GPS evidence was of limited utility
because it did not prove who was in the Charger at any given time; and that Broussar
fundamentally unreliable and biased.

Defendantsarguments were presented to a jury that had been rigorously screened by
Judge Reardon for bias, a jury that persevered through a long deliberation until it reag
unanimous verdict on all but one of the charges and enhancements. And while it is try
defendants point out, that the jury wrestled with the evidence for a long time, the long
deliberation reflected a conscientious effort to consider all of the evidence presented
a two-month trial, to apply the cotstinstructions, to examine the record for corroboratig
as instructedand, yes, to deliberate on the credibility of Broussard on each of the chan
The jurys ultimate ability to resolve its doubts about Brou$'sacredibility was due to its
own dedication, industry, and thoroughness, not to any misinstruction or outside influg
(Cf. People v. Houston (2005) 130 Cal.App.4th 279-30Q, 29 Cal.Rptr.3d 818; People
v. Walker (1995) 31 Cal.App.4th 432, 439, 37 Cal.Rptr.2d 167 [long deliberation may
simply have reflected juig “conscientious performance of its civic dijty

Mackey, 182 Cal. Rptr. 3d at 477.
Petitioners claim they were prejudiced by the cumulative effect of the foregoing assert
errors. In some cases, although no single trial error is sufficiently prejudicial to warrant rever
the cumulative effect of several errors may still prejudice a defendant so much that his convi
must be overturned. See Alcala v. Woodford, 334 F.3d 8629893th Cir. 2003) (reversing
conviction where multiple constitutional errors hindered defendaifforts to challenge every
important element of proof offered by prosecution). For the reasons discussed above, the C
has found no constitutional error exists, let alone multiple errors. Where there is no single
constitutional error, nothing can accumulate to the level of a constitutional violation. See Hay
Ayers, 632 F.3d 500, 524 (9th Cir. 2011).
C. Certificate of Appealability

The federal rules governing habeas cases brought by state prisoners require a district
that issues an order denying a habeas petition to either grant or deny therein a certificate of
appealability. See Rules Governing § 2254 Case, Rule 11(a).
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A judge shall grant a certificate of appealabfifionly if the applicant has made a
substantial showing of the denial of a constitutional righ8, U.S.C. § 2253(c)(2), and the
certificate must indicate which issues satisfy this standard. Id. § 2253(8)(Bere a district
court has rejected the constitutional claims on the merits, the showing required to satisfy § 2]
is straightforward: [t]he petitioner must demonstrate that reasonable jurists would find the dig
court's assessment of the constitutional claims debatable or wr&hack v. McDaniel, 529 U.S.
473, 484 (2000).

Here, neither petitioner has made such a showing. Accordingly, certificates of appeald
will be denied.

IV.CONCLUSION

For the reasons stated above, the petitions for a writ of habeas corpus are DENIED, 3
certificates of appealability are DENIED.

The Clerk shall entre judgment in favor of respondents and close the file.

IT ISSO ORDERED.

Dated: 9/28/201:

HAYWOOD S. GILLIAM, JR.
United States District Judge
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