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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER CORCORAN, ET AL ., Case No. 15-cv-03504-YGR
Plaintiffs, ORDER (1) GRANTING AMENDED MOTION
TO SUBSTITUTE CLASS REPRESENTATIVES
V. AND FOR CERTIFICATION OF NEW Y ORK
AND ARIZONA CLASSES, AND (2) GRANTING
CVSHEALTH, ETAL., IN PART AND DENYING IN PART MOTION
FOR APPROVAL OF NOTICE PROVIDER AND
Defendants. CLASSNOTICE PROGRAM

Re: Dkt. Nos. 376, 377, 386-2

Plaintiffs bring this putative class action against defendants alleging that they knowing
overcharged millions of insured patients by submitting falsely inflated drug prices to pharmad
benefit managers (“PBMs”) and third-party payaurance providers (“TPPswhich resulted in
higher copayment obligations for plaintiffs. Spezafly, plaintiffs raise @dims under the laws of
eleven states: (i) each state’s statutory lawsgribing unfair and deceptive acts and practices
(“UDAP”); and common law claims for (ii) fraud, (inegligent misrepresentation, and (iv) unjus
enrichment.

Now before the Court are the following motionssEiplaintiffs moveo substitute class
representatives and for certdition of New York and Arizona classes based on these two
substituted class representativeSecond, plaintiffs move fapproval of the notice provider,
Angeion Group LLC, and for approval tife class notice program.

Having carefully reviewed the pleadings, pegers submitted on each motion, the partie

oral arguments at the hearing held on Novenl2ei2019, and for the reasons set forth more full

1 As discussed herein, plaintiffs amendegirtioriginal motion by leave of the CourtSee
Dkt. Nos. 376 (original motion), 386-2 (amendwrdtion), 389 (Order gmting leave to file
amended motion).)
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below, the CourORDERS as follows: The CouGRANTS plaintiffs’ amended motion to substitute
class representatives and tertification of New York andrizona classes. The COUBRANTS

IN PART andDENIESIN PART plaintiffs’ motion for approval ofthe notice provide and class notice
program.

. RELEVANT BACKGROUND

The facts of the case are wietlown to the parties and counsé¢lrecord. The background
relevant to the instant motion is summarized as follows.

On September 5, 2017, the Court granteplr plaintiffs’ piror motion for class
certification, granted in part tendants’ motion to exclude cenmabpinions by an expert witness,
and granted defendants’ mati for summary judgmeniCorcoran v. CVS HealtH5-cv-03504-
YGR, Dkt. No. 327, 2017 WL 3873709, at *20-21 (NQ@al. Sept. 5, 2017) (“September 2017
Order”). The Court denied in part the motion ¢tass certification based on the representatives
the proposed New York and Arizona classesigito meet the requirements of Rule 23(a)—
specifically, typicaliy and adequacyld. at *6, 21. The Court conatled that the proposed class
representatives did not haveyagualifying transactins, and thus, denied without prejudice
plaintiffs’ motion to certify aNew York and Arizona clasdd.

On June 12, 2019, the Ninth Circuit issued a memorandum decision reversing and
remanding the September 2017 Ord€nrcoran v. CVS Health Corporatioid79 F. App’x. 431
(9th Cir. 2019). Specifically, thdinth Circuit reversed the Coustholdings that certain materials
and issues failed to create a triable issiliegt 433-34, with respect tarrowing the classes on
typicality groundsid. at 434, and in striking plairits’ expert witness’ testimonyld. at 434-35.

On August 23, 2019, the Court issued an oodenplying with the Ninth Circuit’s
mandate by denying the motion to strike pldigtiexpert withess, and denying defendants’

motion for summary judgmenrdnd by certifying the following class without limitation:

All CVS customers in California, Florida, Illinois, and
Massachusetts, who, between November 2008 and July 31, 2015
(the “Class Period”), (1) purchasede or more generic prescription
drugs that were offered through CVS’s Health Savings Pass (“HSP”)
program at the time of the purchase; (2) were insured for the
purchase(s) through a third-partyypa plan administered by one of
the following pharmacy benefit managers: Caremark/PCS, Express
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Scripts, Medco, MedImpact, or Optum/Prescription Solutions (prior
to January 29, 2015); and (3) pa¥/S an out-of-pocket payment
for the purchase greater than the HSP price for the prescription.

Corcoran v. CVS Health5-cv-03504-YGR, Dkt. No. 371, 2019 WL 3987671, at *1 (N.D. Cal.
Aug. 23, 2019) (“August 2019 Order”).

Recognizing that the September 2017 Orderdeaded plaintiffs’ motion to certify a New
York and Arizona class without prejudice, @eurt permitted plaintiffs a limited period to
identify an appropriate representative for ealetss and permitted the parties to engage in
appropriate discovery and motion practicethe proposed class representatiddsat *2. The

Court also noted in the August 2019 Order that:

[Dluring the case management conference on August 19, 2019,
defendant indicated that the Court had not addressed certain
elements of class ceitation in the September 2017 order. In the
September 2017 order, the Couxpkained that it did not address
certain of defendant’'s argumentsclause, either it had previously
rejected them and so, for the same reasons, did so agaiDk(.
No. 327 at 7 n.4, 8), or the arguments were mooted by the Court’s
decisions elsewhere within the September 2017 osder ifl.at 10-
11).
Id. at *1 n.12
Plaintiffs so moved to certify New Yorkid Arizona classes, idefying Joseph Luzier
and Aaron Allen as class representatives folNeée York class, and Darlene McAfee as the clag
representative for the Arizona class. Plainfitither moved for approval of the notice provider,
class notice program, and formsmaitice. For the good cause shown in plaintiffs’ administrativg
motion, the Court permitted plaintiffs to substitétéen and Luzier, the initially proposed New
York class substitutes, with Stephen Sullivan.
Having identified McAfee for the Arizona class and Sullivan for the New York class,
plaintiffs now seek to certify two additional statlasses composed of individuals from New Yor
and Arizona who “have filled prescriptions for generic drugs at CVS pharmacies using cover;:

provided by their [TPP] plaris(Dkt. No. 101, Third Amended Complaint (“TAC”) { 10.)

2 The Court included this footnote becalstethe August 19, 201%hring held prior to
the August 2019 Order, defendants specifically asked about briefing additional issues includi
certain issues that defendants believectthet had not reachehcluding “commonality,
predominance, superiority, manageability, issuat[the Court] had nauled upon;” the Court
responded that “[t]hose issues demied.” (Dkt. No. 373 at 10.)
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. LEGAL FRAMEWORK

A. Motion for Class Certification

Under Federal Rule of Civil Procedure 23@jourt may certify a class only where “(1)
the class is so numerous thahpter of all members is impractidab(2) there are questions of law
or fact common to the class; (3ethlaims or defenses of the repentative parties are typical of
the claims or defenses of thass$; and (4) the representativeties will fairly and adequately
protect the interests of the class.” Fed. R. Ci23a). Courts refer to éise four requirements as
“numerosity, commonality, typicality[,]red adequacy of representatiorMazza v. Am. Honda
Motor Co., Inc, 666 F.3d 581, 588 (9th Cir. 2012).

Once the threshold requirements of Rule 23(a) are met, plaintiffs must then show “thr
evidentiary proof” that a class appropriate for certification undene of the provisions in Rule
23(b). Comcast Corp. v. Behren869 U.S. 27, 33 (2013).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the platiff's underlying claim.” Amgen, Inc. v. Conn. Ret. Plans & Trust
Funds 568 U.S. 455, 456-66 (2013) (quotéal-Mart Stores, Inc. v. DukeS64 U.S. 338, 351
(2011));see also Mazz#66 F.3d at 588. The Court considéxes merits to the extent they
overlap with the Rule 23 requiremengllis v. Costco Wholesale Cor&57 F.3d 970, 983 (9th
Cir. 2011). The Court must reselVactual disputes as “necesstryetermine whether there was
a common pattern and practicatlcould affect the class a whol€' Id. (emphasis in original).
“When resolving such factual disputes in the eghbf a motion for classertification, district
courts must consider ‘the persuasiess of the evidence presentediBurto v. Verizon Cal., Inc.
No. 11-CV-03683, 2012 WL 10381, at *2.( Cal. Jan. 3, 2012) (quotirkglis, 657 F.3d at
982),abrogated on other grounds as recognize&®hiferaw v. Sunrise Sen. Living Mgmt., Inc.
No. 13-CV-2171, 2014 WL 12585796, at *24 n.16 (CJal. June 11, 2014). “A party seeking
class certification must affirmatively demstrate [its] compliance with the RuleDukes 564
U.S. at 350.Ultimately, the Court exercises its discoetito determine whether a class should be

certified. Califano v. Yamasakd42 U.S. 682, 703 (1979).
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B. Motion for Approval of Class Notice Provider and Class Notice Program

“For any class certified under Ru23(b)(3) . . . the court must direct to class members t
best notice that is practicahleder the circumstances, including individual notice to all membe
who can be identified through reasonable effdfetl. R. Civ. P. 23(c)(2)(B). “The notice may be
by one or more of the following: United States mail, electronic means, or other appropriate

means.”Id. The notice “must clearly and conciselgtstin plain, easilynderstood language”:

(i) the nature of the action; (ii) the definition of the class certified,;
(i) the class claims, issues, orfdeses; (iv) that a class member
may enter an appearance through atorney if the member so
desires; (v) that the court will ekide from the class any member
who requests exclusion; (vi) éhtime and manner for requesting
exclusion; and (vii) the bindingffect of a class judgment on
members under Rule 23(c)(3).

Id.
[11.  MOTION FOR CLASS CERTIFICATION

Due to the procedural posturetbfs case, only the typicalignd adequacy factors are at
issue in whether to certify a NeYiork class and Arizona clas§eeSeptember 2017 Order at *9-
10; August 2019 Order at *1. TiKourt also considers supeifitgrarguments under subsection
(b)(3) raised by defendants in certifying two additionaksks, in addition tine four already
certified by the August 2019 Order.

A. Typicality

The typicality requirement is satisfied wherkétclaims or defenses of the representative
parties are typical of the claims or defenses efdlass.” Fed. R. Civ. P. 23(a)(3). “The test of
typicality is whether other members have the san@milar injury, whether the action is based
on conduct which is not unique to the namedmpiis, and whether other class members have
been injured by the same course of conduktghon v. Dataproducts Cor76 F.2d 497, 508
(9th Cir. 1992) (internal quotation marks omitteshe also Just Film, Inc. v. Buqr&®7 F.3d

3 The parties have filed administrative motisegking to file under seal sensitive medice
and personal information of class representativesclass members in support of their briefing.
(SeeDkt. Nos. 375 (plaintiffs’ administrative motion to seal documents in support of the motig
394 (defendants’ motion to seal documentsupport of the opposition to the motion), 396
(plaintiffs’ administrative motion to seal documemtsupport of the rep).) For the good cause
shown therein, the CouBRANTS these three administrative trans to file under seal.
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1108, 1116 (9th Cir. 2017). The typicality requimsmis “permissive, such that representative
claims are typical if they are reasonably coextenwith those of absent class members; they
need not be substantially identicaBuonqg 847 F.3d at 1116 (internal quotation marks omitted)
“A court should not certify a class if ‘thereasdanger that absent class members will suffer if
their representative is preoccupwidh defenses unique to it.’td. (quotingHanon 976 F.2d at
508).

Here, both McAfee and Sullivan have claims that are typical of their respective classe
McAfee and Sullivan have produced documentsbdistang that they purchased the allegedly
overcharged generic pregitions from defendants when theyedstheir respective insurance.
Moreover, defendants’ own transaction data icors that one of the Class PBMs adjudicated a
transaction in the class period. In other wobddh substitute representatives have apparent
gualifying transactions.

Defendants, however, assert that Sullivaatypical for reasons specific to him, and that
both Sullivan and McAfee are subj¢o unique defenses thanhder them atypical and lacking a
qualifying transaction. With respetct Sullivan, defendants averath (1) his wife picked up and
purchased his prescription and that he is tloeeehtypical under New York state law; and (2) per
his own deposition testimony, he did not use asctualifying PBM. Finally, defendants also
argue that neither McAfee and Sullivan are ¢gbbecause they are subjected to an atypical
defense: the statute of limitatiohs.

First, the fact that Sullivan’s wife pickegb and purchased his prescription does not rend
him atypical under New York state law. As aitiah matter, Sullivan testified that he himself
picked up some of his presdigms during the class periodS&eDkt. No. 397-5, Ex. E (Sullivan
Deposition) at 128:9-15).) Even assuming that Salis wife picked up and purchased all of his
prescriptions, such a fact has no relevancesaribg on Sullivan’s claim, especially where it was
Sullivanhimselfwho paid the insurance premiums, it asinsurance policy that Caremark

accessed in the adjudication process, and it was Suliwaselfwho was ultimately overcharged.

4 Defendants do not raise any other specific ments as to the typicality requirement for
McAfee.
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“The gravamen of plaintiffs’ theory . . . [is]flated copays” based on deftants’ “representations
made to the PBMs and TPPs rattiean to plaintiffs directly.”Corcoran v. CVS HealtH15-cv-
3504-YGR, Dkt. No. 249, 2017 WL 1065135, at *6 n.9 (Nd&l. Mar. 21, 2017). As the Ninth
Circuit similarly recognized, “[i]is enough for plaintiffs to show . . . higher copayments.”
Corcoran 779 F. App’x. at 433.

Defendants’ cited New York s&futhority do not persuadedause the theories of those
cases are based on allegedl misrepresentatiordirectly to class members. Instead, where a
plaintiff's theory of liability is not premised on oral communications to which class members V
exposed, the misrepresentationsl amissions are “applied to albsls members by virtue of their
purchasing the product[.]Tait v. BSH Home Appliances Cgr@89 F.R.D. 466, 476 (C.D. Cal.
2012) (discussing analogous circgtances and state statut@hus, the Court rejects that
Sullivan’s wife’s purchasing of his prescription medicine renders him atypical.

With respect to the second argument, desgitllivan’s testimonyndicating that Cigna
was the drug prescription plaratrhe had utilized durg this period, Sullivan did, in fact, use a
qualifying PBM—Caremark. Ample evidence in tieeord demonstrates that Caremark was the
PBM for Sullivan’s transactions. At most, inc@tsncies exist that may bear on credibility.
Generally, “credibility issues will defeat typicality only where those credibility problems are
directly relevant to the issuestime case, and are so sharp gedpardize the interests of absent
class members.In re Myford Touch Cons. LitigNo. 13-cv-3072-EMC, 2016 WL 7734558, at
*11 (N.D. Cal. Sept. 14, 2016) (inteal quotation marks omitted). Where statements are not sq
sharp as to affect the typicality adequacy analyses, such statements can be and are certainly
relevant for any cross-examination at tri8lieeMoore v. Int'l Cosmtecs and Perfumes, IndNo.
ED CV 14-1179, 2016 WL 7644849, at *18 (C.D. Qdhr. 27, 2016) (“These statements, while

certainly fodder for cross-examination at trieale not so contradictp@as to raise alarming

5> As discussed at the oral argumentNmvember 12, 2019, the potential class members
are those who purchased prescription medicatiomg the class periodany of whom may be
sick and may need or rely on third party assistan procure their prescription medication. The
fact that a class representative or class memslsck and needs assistance and relies on their
spouse or partner to pick up pregtions is not a factor that would lead the Court to deny class
certification in this circumstance.
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credibility issues at this stagé the proceedings.”). Here ghlnconsistencies provide ground for
cross-examination, but do not warrant a finding of atypicality.

With respect to the last issue, some courtd that a class represetia lacks typicality
where only the class representative is uniquelyesiiég to a statute of limitations defenSze
Schofield v. Delta Air Lines, IndNo. 18-cv-00382-EMC, 2019 WR55288, at *3 (N.D. Cal. Feb.
27, 2019) (“In this case, thereasquestion of whether Plaifitis barred by the statute of
limitations. Some courts have ogmized that there may be @sue of typicality where a party
must defend against a statute of limdas defense.”) (collecting case¥)zzi v. Mitsubishi
Motors N. Am., In¢g.No. SACV 08-00650-JVS (RNBx2010 WL 11515266, at *2 (C.D. Cal.
Feb. 22, 2010) (“Other district courts have rejected class ceitfican the grounds that the class
representative’s claims fail to meet the typtgaequirement due ta potential statute of
limitations defense.”) (collecting cases). Howewewrts find the typicality requirement satisfied
where the defense of the statute of limitatimapplicable to both the class representadive
class membersSee Schofie|l®019 WL 955288 at *4 (“[I]n thisase, all class members,
including the named class representative, willjikace the same challenge with respect to a
statute of limitations defense. . . . In this catsis,alleged that Defend#és conduct at issue was
uniform, and hence whether Defendant procuw@tsumer reports and when members should
have learned of the report is likely to turnammon evidence or patterns of evidence. For thig
reason, [class representative] faces the samléenhes as the class members and is therefore
typical.”); W. States Wholesale, Inc. v. Synthetic Indus., 206 F.R.D. 271, 276-77 (C.D. Cal.
2002) (“Similarly in this casehe statute of limitations dafse is not unique to [class
representative]. Other class members may alsubject to a statute of limitations given the fact
that [class representative] chaliges advertisements dating back 883 and . . . shorter statute off
limitations could be applicable to other clasgmber’s claims than is applicable to [class
representative’s] claim.”Beck-Ellman v. Kaz USA, In@83 F.R.D. 558, 566 (S.D. Cal. 2012)

(substantively similar).

Here, while defendants aver that both McAfee and Sullivan are subjected to the relevant

statute of limitations, defendants make no actual showing that McAfee and Sullivamcarely
8
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subjected to the statute of limitations. Thagsl Period runs from November 2008 to July 31,
2015. As discussed below, given the lengthy class period, other class members in the New
and Arizona classes are very likétybe subjected to the sastatute of limitations defense as
both McAfee and Sullivan. That &l that is required to satisfy the typicality requireme®ee
Fitzhenry-Russel v. Dr. Pepper Snapple Group,, 1826 F.R.D. 592, 608 (N.D. Cal. 2018) (“To

be typical, a class representatheed not prove that she is immun@m any possible defense . . .|

Instead, she must establish tha ghnot subject to a defense tlganot typical of the defenses
which may be raised against other membetb®froposed class.’nfernal quotation marks
omitted)).

With regard to the Arizona class, “[a] limitatis period is tolled ...if the defendant has
wrongfully concealed facts giving rise to the caataction in such a manner as to prevent a
plaintiff from reasonably diswering a claim exists with the limitations period.”Kisner v.
Broome No. 1 CA-CV 16-0502, 2017 WL 6462245, at *5rfA Ct. App. Dec. 19, 2017) (internal
guotation marks omitted). Here, McAfee’s claims erasonably coextensiwith those of the
absent class members. A class representativefasldn not need to be identical to the claims o
class members—only reasonably coextensAihough McAfee has some unique employment
history in the health care indug#0 to 50 years prior to the comneement of this litigation, the
Court cannot conclude that she is atypical whaher class members will be subjected to the

statute of limitations defense. This is socanhthe statute of limitations defense revolves arounc

the reasonable person test and concerns whiinetass and McAfee should have been on noti¢

based on external public events ocawgrin February 2010, June 2010, and August 2014.

With regard to the New York class, eaclkdxch is a separateskance commencing a new
statute of limitations periodSee Fed. Hous. Fin. Agency for Fed. Home Loan Mortg. Corp. v.
Morgan Stanley ABS Capital | In&9 Misc. 3d 754, 778, 73 N.Y.S. 3d 374, 393 (N.Y. Sup. Ct.
2018) (“As the Court of Appeals has explainetiere a contract provides for a continuing
obligation, the statute of limitations ‘run[s] segiely for the damages occasioned each time a
breach of the obligation. .. occur[s].” (quotingBulova Watch Co. v. Celotext Cor89 N.E.2d

130, 130 (N.Y. 1979)). Here, the relevant agreetsimpose a continuing duty not to charge
9
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insured customers more than the HSP price. Even omitting all of Sullivan’s claims that
defendants contend are time barred, Sullivan has at least one viable claim that commenced
February 2015 that is not subject to the defafdbe statute of limitations. The Court need not
delve further than this at the class certificastege, especially where the statute of limitations
defense is not a defense that will be uniquely asserted against Stlllfars, because Sullivan
has at least one qualifying tranian, and the statute of limitations defense will otherwise be
asserted against both Sullivan and other cteesibers, Sullivan’s claim is typical of other
members of the New York class.

To the extent that defendants are requestiagthie Court delve into the merits of the

statute of limitations and resolve factual deteations beyond the above analysis, “[t]he statute

of limitations is a merits determination often not suitable for resolution at the class certification

stage.” Beck-Ellman283 F.R.D. at 566See also Kisne2017 WL 6462245 at *5 (“[T]he
guestion of when a limitations peribegins to run typically is for ¢htrier of fact to decide . . .
and we will defer to the factfinder's findings unless they are clearly erroneous or unsupported
any credible evidence[.]”). Theeze several outstanding factual quess that remain for the trier

of fact, as “the evidence proffered by defendatdes not sufficiently eeonstrate that potential

class members, even those who were membeédSBf knew of the allegedly deceptive practices,

September 2017 Order at *7. The Court therefore deslio rule at thisuncture on the merits of
any statute of limitations defense.

Accordingly, the Court concludes that bdflcAfee and Sullivan satisfy the typicality
requirement for purposes of Rule 23.

B. Adequacy

The adequacy requirement is satisfied where “the representatiies pall fairly and

adequately protect the interestghe class.” Fed. R. Civ. R3(a)(4). A determination of

® The Court explicitly notes that it makes fuother determination as to the applicability
of the equitable tolling doctrine or the fraueilnt concealment doctrine as to the statute of
limitations for claims brought by the New York class.
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adequacy involves a two-pariguiry: “(1) do the named plaiffits and their counsel have any
conflicts of interest with otherlass members and (2) will themead plaintiffs and their counsel
prosecute the action vigorously on behalf of the clas$&ilon v. Chrysler Corp.150 F.3d 1011,
1020 (9th Cir. 1998)ee alsEllis, 657 F.3d at 985. In this determination, courts have reviewe
numerous factors, including “tlepialifications of coure for the representatives, an absence of
antagonism, a sharing of interests between representatives antkabsand the unlikelihood that
the suit is collusive.”Brown v. Ticor Title In$.982 F.2d 386, 390 (9th Cir. 1992).

Here, defendants do not challenge theqadey of McAfee as the proposed class
representative for the Arizonaasls. Nor could they, as, basedthe briefing and declarations,
McAfee has actively and vigorously participatedhe litigation by familiarizing herself with the
basic facts and claims at isssearching for responsive information, providing written discovery
responses, producing documents, and makinghengailable for deposition by defendants’
counsel on shortened time. Acdingly, as the Court alreadgudnd that Class Counsel have no
conflicts of interest, and there are no other apparenflicts from McAfeeserving as the class
representative for the Arizona class, theuf@ concludes that McAfee is an adequate
representative for the Arizona ctagnder Fed. R. Civ. P. 23(a)(4).

Defendants do oppose the adequacy of Sullivaheaproposed class representative for th
New York class. Defendants advance three graufdisinlike the other elss representatives in
the case, Sullivan did not read the key allegatiotke complaint; (2) Sullivan’s explanation of
his understanding of theitsation was deficient;rad (3) Sullivan’s reliance on his wife renders
him an inadequate class representative agatiered and produced his documents, attended h
deposition, attempted to answer a question @nomeasion at the deposition, and was consulted
by Sullivan when defense counseked him an important question.

Defendants do not persuade. f@alants’ first and second argents are essentially that
Sullivan does not have a sufficient threshold of knowledge required to qualify as a class
representative. Defendants identify several argles where Sullivan was unfamiliar with certain
allegations, evidence, or general knowledge otHs® to argue that he is “startingly unfamiliar”

with the facts of the caseSdeDkt. No. 395-18, Ex. Q (SullivaBeposition) at 50:3-8, 50:9-14,
11
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50:15-18, 50:25-51:11, 165:22-25 ,166:17-21, 167:6-9, 168:20-21, 169:4-15, 169:16-170:7,
170:13-174:9.) In response, plaintiffs focusobhner responses from Sullivan in his deposition

demonstrating that he has at least a familiar wstdeding of the basic elements of the claiBeg
Dkt. No. 397-5, Ex. E (Sullivan Deposition) 26:13-17, 31:10-14, 50:3-13, 52:3-15, 77:10-16.)

“The threshold of knowledge requireddoalify a class representative” is not
high. Moeller v. Taco Bell Corp220 F.R.D. 604, 611 (N.D. Cal. 2004). Rule 23 requires only
that the class representative “be familiar vifite basic elements of [the] claim” and “will be
deemed inadequate only if [they aighrtlingly unfamiliar’ with the case.ld. While Sullivan’s
responses indicate that he is natigalarly well versed in the nuancesthis case, a review of the
deposition transcript does not show him to be “startingly unfamiliar” such that he is an inadec
class representative. On balance, Sullivan’s responses show he is familiar with the basic elg
of the claim, despite being usia to answer defendants’ caal's questions regarding the
intricacies and specifias the case and claim. Thisaspecially so where the Court has
previously recognized that “thmpayment adjudication processm the perspective of the
consumer is opaquel.]” September 2017 Order at *7.

Defendants’ third argument likese does not persuade. Sullivd@mself participated in a
four-and-a-half-hour deposition, and providedpmsses in a manner generally indicating a basid
familiarity with the claims in this case. That Btdn’s wife assisted him in the preparation of his
deposition, or that she had more general fantyiavith the case hdsmited bearing on whether
Sullivan himself would prosecute this action vigorously on behalf of the class. Moreover, as
discussed at the November 12, 2018l argument, the Court isluctant to disadvantage a
proposed class representative who relies on genaiataagce from his partner or spouse due to
individual medical constraints. Ehis especially so where theagamen of the litigation concerns
the overpayment of prescriptionugys, and other class membersldely similarly situated in
relying on partners or spouses such similar assistance.

Beyond these arguments, defendants do not pmary other conflicts for Sullivan, nor do
they advance any arguments demonstrating anfficts as to Class Counsel or Sullivan.

Accordingly, the Court finds th&ullivan is also an adequatkass representative under Fed. R.
12
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Civ. P. 23(a)(4).

C. Superiority

To make a determination, the Court coessdthe following four non-exhaustive factors:
(1) the interests of members of the classdvidually controlling the prosecution or defense of
separate actions; (2) the extand nature of any litigation ncerning the controversy already
commenced by or against the members of thesc(83 the desirabilitypf concentrating the
litigation of the claims in the particular forumnd (4) the difficulties likel to be encountered in
the management of a class action. Fed. R. Ci23@®)(3)(A)—(D). “Whereclasswide litigation of
common issues will reduce litigation costs and ptngreater efficiency, a class action may be
superior to other methods of litigationValentino v. Carter-Wallace, Inc97 F.3d. 1227, 1234
(9th Cir. 1996).

Defendants aver that certifition of six classes—updm four classes—would be
unmanageable, and that the Court should thezefecline to certify under the Fed. R. Civ. P.
23(b)(3) factors. Specifically, dafdants assert that the fourdctor, “the likely difficulties in
managing a class action,” so strongly weighs against class ceuifi¢aét it should tip the
balance against certifying both Arizona and New York classes. In support, defendants also
identify a statement from the September 2017 Oftlee,Court’s limitaton of each state class
only to the PBMs that adjudicatélie named representative’s alai and finding that the Arizona
and New York classes lack a typicapresentative further reduabe complexity of any potential
trial,” to argue that the inclusn of another one or two classesul complicate the trial in this
matter. September 2017 Order, at *9. Moreoglefendants highlight gintiffs’ proposed jury
instructions submitted in 2017 and aver that l#gihona and New York state law are insufficient
because they miscite or incorrectlyrsmarize the law of the jurisdiction.

Although the August 19, 2019 Order lted consideration to thgpicality and adequacy
requirements of any substituted class representatives for the Arizona and New York classes

Court permitted arguments at the oral arguneenNovember 12, 2019 as to the manageability
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because of the concerns raised by the parties’ briéfing.

The Court recognizes that this case willaed become more comep by the addition of
two more state classes. However, such complexity can be managed. Counsel for both parti
confirmed at the oral argument that similar evide will be presented across the classes, and th
many elements and instructions overlap acrossttte classes. Though distinctions and nuancg
in both the law and facts in the state classes enddtiding meaningful diffeences in the terms of
the relevant agreements, the Court fittdgt such differences are manageable.

Many of defendants’ remaining argumentsteeion the notion that the proposed jury
instructions do not properly orgrisely match the appropriate stéaw. Yet, defendants could
not substantively identify any differences so sigaifit that could not otln@ise be managed. As

the Court noted in its prior ordéplaintiffs have sufficiently demnstrated how jury instructions

at

2S

and a verdict form may be struatdrto account for statewide classes in light of the fact that many

of the state-law claims raise common issuesd that “[w]hile further modifications may be
necessary, the showing suffices.” September Zixtiér at *9. Nothing irdefendants’ briefing
or in defendants’ arguments made at the argiment alter the Court’s prior conclusion as it

relates to the addition &fvo state classes.

Therefore, the Court finds that the additioron€ or two more classes does not impact the

Court’s prior superiority analysis. Accordingly,light of the Court’s holohgs that both McAfee
and Sullivan satisfy the typicality and adequacy requirements of Rule 23(a), and that the clag
action continues to satisfy the supeitipanalysis of Rule 23(b), the Co@RANTS plaintiffs’

motion to substitute class representatives and certify New York and Arizona classes.

V. MOTION FOR APPROVAL OF CLASSNOTICE PROVIDER AND CLASS
NOTICE PROGRAM

Plaintiffs move for approval of the danotice provider, Angen Group LLC, and for

" The Court informed the parties via ghthat it was receptive to manageability
arguments on November 8, 2019. The Court instrutial to the extent the parties wished to
utilize PowerPoint format for their presentation@snanageability, the parties were required to

exchange such forms to the opposing partglbge of business on Monday, November 11, 2019.

Both parties complied with thed@rt’s instruction, and brought amy of their PowerPoint for the
Court at the oral argument on November 12, 2019.

14
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approval of the class notice pragrn. Plaintiffs request notid¢e class members be provided by

text messaging, email, or United States Postal & mail. Plaintiffs also request approval of the

proposed forms to be sent to class memaedsto be included on the class websiteeeDkt.
Nos. 377-4 (short-form notice), 377-5 (long-foomwebsite notice), 377-6 (text message notice
form).)

Defendants do not oppose approval of Angé€soaup LLC as the class notice provider,
but oppose notice to class members through anysrether than United States Postal Service
mail. Based on this opposition, the parties disputto should bear the costs of the class notice
program. Defendants also propose minodifications to the proposed notice forfns.

Having reviewed the parties’ briefings, piaifs’ declarations regarding the selection
process for a notice provider in this matted aegarding Angeion Group LLC’s experience and
gualifications, and in light of dendants’ non-opposition, the CodtPPROVES Angeion Group
LLC as the notice provider. Thus, the CABRANTS the motion for approval of class notice
provider and class notice program this basis.

Following oral argument on November 12, 201, plarties submittedjaint status report
regarding plaintiffs’ motion to approve the clasgice program and forms of notice. (Dkt. No.
403.) The parties indicate that they have meached agreement on the proposed notice progrg
which will consist of (a) emailing the shortrfo notice to all class members whose email
addresses defendants have provided or Angeion Group LLC has located, and (b) sending vii
United States Postal Service mail the short-faotice to all class members for whom there are
email addresses or for whom an email addressteelsn a bounce-back message. Plaintiffs hav
further withdrawn their proposébr notice to class members &xt messaging, and the parties

agree that plaintiffs will pay all costs of the notice program.

8 Defendants administratively move for leave to file a surreply to address arguments 1
by plaintiffs in their reply. $eeDkt. No. 398 (motion for leave fide a surreply).) Plaintiffs
oppose defendants’ administrative motion, anchkrtequest permission to file under seal
confidential information incluag proprietary business infoation relating to Angeion Group,
LLC submitted in connection with their opposititmdefendants’ motion for leave to file a
surreply. SeeDkt. No. 399.) Having reviewed and considered both the parties’ filings, the Cg
GRANTS defendants’ motion for leave fite a surreply, and plaintiffgnotion to file under seal
information submitted with plaintiffs’ responsedefendants’ motion for leave to file a surreply.
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Having considered the partiegvised proposed notice progratime Court agrees that the
parties’ proposed notice progranthe “best notice that is practicable under the circumstances.
The Court is satisfied with the representatiorele regarding Angeion Group LLC’s methods fo
ascertaining email addresses from existing infdrom in the possession of defendants. Rule 23
further contemplates and permits electronicasoto class members in certain situatioBsefFed.
R. Civ. P. 23(c)(2)(B). The Couiihds, in light of the represerntans made by the parties, that
this is a situation that permits electronic noafion via email, in addition to notice via United
States Postal Service. Thus, the CAuROVES the parties’ revisegroposed class notice
program, andsRANTSthe motion for approval of class naiprovider and class notice program
as to notification via email and United Statest®bService mail. Because plaintiffs have
withdrawn their request for nge via text messaging, the CogNiESthe motion as moot.

Finally, the parties’ joint stas report notes that the pastiare revising the proposed shortt
form and long-form notices to incorpordke Court's comments at the November 12, 2019
hearing. The parties agree to submit the revigads following the issuance of this Order. The
Court therefordENIES the motion as to the proposed form notices. The parties may seek
approval on an expedited basis of teeised form notices on or befddecember 2, 2019.

V. CONCLUSION

For the foregoing reasons, the CODRDERS as follows: The CoulGRANTS plaintiffs’

motion to substitute class representatives@ErITIFIES Arizona and New York classes. The

CourtAMENDS the class definition to state as follows:

All CVS customers in Californial-lorida, lllinois, Massachusetts,
New York, and Arizona, who, between November 2008 and July 31,
2015 (the “Class Period”), (1) purchased one or more generic
prescription drugs that were offered through CVS’s Health Savings
Pass (“HSP”) program at the time thie purchase; (2) were insured
for the purchase(s) through a thirddggpayor plan achinistered by

one of the following pharmacy benefit managers: Caremark/PCS,
Express Scripts, Medco, Medimpact, or Optum/Prescription
Solutions (prior to January 29, 21 and (3) paid CVS an out-of-
pocket payment for the purchase greater than the HSP price for the
prescription

TheCourtGRANTSIN PART andDENIESIN PART plaintiffs’ motion for approval of the
notice provider and for approval of theas$ notice program. The Court furt@®DERS with
16
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respect to the motion for apprdwd the notice provider and f@approval of the class notice
program as follows:

1.

For the purpose of providing notice tossanembers, defendants are authorized to

disclose, and hereby is ordered to diseldo Angeion Group, LLC (*Angeion”):

(a) the name; (b) the lalshown mailing addressnd (c) email address for

defendants’ customers associated withpheehases at the pharmacies identified |

plaintiffs’ expert reporattached to plaintiffs’ amended motion for class
certification (June 6, 2017). (Dkt. No. 274The disclosure to Angeion shall
occur:

a. Within two business days of the entry of this Order, for individuals
associated with the purchases occurring at CVS pharmacies in Californi
Florida, lllinois, and Massachusetteidified by plaintiffs expert report; or

b. Within two business days of the gndf any order certifying a class or
classes for Arizona and New Yorkfimdividuals associated with the
purchases occurring at defendantsahacies in Arizona or New York
identified by plaintiffs’ expert report.

This Order authorizes defendantsligclose the information identified in

Paragraph 1 of this section in the Order pursuant to the regulations of the Heal

Insurance Portability and Accountability Act of 19%ee45 C.F.R. §

164.512(e)(1)(i).

The parties to this action and Angeare expressly prohibited from using or

disclosing the contact information obtainaarsuant to this Order for any purpose

other than providing notice to proposadss members in this actioBee45

C.F.R. 8§ 164.512(e)(1)(V)(A).

Angeion is further ordered to destrantact information received in connection

with this Order within 10 business dagdlowing the conclusion of this action.

Seed5 C.F.R. § 164.512(e)(1)(v)(B).

The parties shall file revised proposed short-form and long-form notices
17
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incorporating the Court’s coments at the November 12, 2019 hearing on or befq

December 2, 2019.

This Order terminates Docket Numbers 375, 376, 377, 386-2, 394, 396, 398, and 399,

T 1SS0 ORDERED.

Dated: November 22, 2019

é YVONNE GONZALEZ ROGERS

United States District Judge
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