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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PHILLIP WHITE, CaseNo. 17-cv-06507-YGR

Petitioner

ORDER DENYING PETITION FOR HABEAS
VS. CORPUS REL IEF

ERIC ARNOLD,

Respondent

Now before the Court is petition@hillip White’s petition for a writ of habeas corpus. (Dkt.
No. 1 (“Petition”).) The government answeredk{INo. 11-1 (“Answer”)) and petitioner filed a
traverse in reply (Dkt. No. 17-1 (“Traverse”)Retitioner raises\ve grounds for relief—
prosecutorial misconduct, insufficient evidence, deoifi@ competency hearing, denial of right to
be present at a critical stage, and cumuladiver. Based thereon, petitioner seeks a writ of
habeas corpus. Having carefully consideredgétition and the papers submitted, and for the
reasons stated below, the CdDENIESthe petition for such relief.

l. BACKGROUND

A. Procedural Background

In April 2012, an Alameda County jury conwact petitioner of first-degree murder and
found true the allegation that geiher personally used a deadgapon, a knife, and that he had
served a prior prison term. 2 CT 250-251; 7 R1L3-14. The trial court sentenced petitioner to
26 years to life in stateigon. 2 CT 333-37; 7 RT 1234-35.

On May 16, 2016, the California Court of Appeffirmed petitioner’s conviction. (Dkt.
No. 12-9 (“COA Opinion”).) On August 10, 28, the California Supreme Court denied the
petition for review. (Dkt. Nos. 12-10, 12-11.)

Petitioner timely filed the istant habeas petition in federal court on November 8, 2017.

(SeePetition.)
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B. Factual Background
The Court adopts as its account of the faasstmmary set forth in the last reasoned
opinion in this matter, the GBornia Court of Appeal unpubliged decision issued on May 16,
2016. The People v. Phillip WhitdNo. A139043 (Cal. App. Ct., First Appellate District, Division
Four, May 16, 2016 (unpublished opinion). (COA QGmin) This summary is presumed correct.

See Hernandez v. Sma&B2 F.3d 1132, 1135 n.1 (9th Cir. 2002); 28 U.S.C. § 2254(e)(1).

Jacqueline Mason lived with herdavdaughters and two grandsons in a
three bedroom apartment in Oakland. Mason’s bedroom was adjacent to her
daughter, Jacqueline’s, bedroom. RevMajeste, Mason’s older daughter,
stayed in the bedroom directly across from Mason’s. Majeste’s two sons slept in
the living room. Defendant, who waswmantically involved with Mason, was
staying with her during the last weektwo of June 2007, and shared her
bedroom. Mason was 43 years old; defant was 27. Jacqueline characterized
her mother’s relationship with defendast a “love/hateype relationship.”

Majeste testified that botthefendant and Mason told her about arguments they
were having, and that their rétanship had become tense.

On the evening of June 28, 2007, Mason, defendant, and Majeste had
plans to go to a club where Mason aedendant were going perform some
songs at an open mike venue. Befomytleft for the club, defendant and Mason
were avoiding each other and there wasitenis the apartment. Defendant told
Majeste he was not getting along wittason because she was not giving him
enough respect. He complained that dfageated him like a child. He said,
“She’s pushing me to no limit with talkirtg me crazy, and | could just snap.”
Majeste and defendant had a similar cosaBon a day or two previously.

Defendant and Mason left for thaublat approximately 10:00 p.m.
Majeste went to the club about an houetta Defendant mingled at the club while
Mason stood around waiting for her turn to perform on stage. At midnight,
Mason decided to leave because shemaagetting an opportunity to perform
and was frustrated. She askédjeste to give defendant a ride to the apartment.

Mason returned home at about 1:15 a.m. Jacqueline testified that she
appeared irritated and told her thateshelant was getting on her nerves. Mason
went to her bedroom and packed defertdathings in his two duffle bags.

Mason said, “I'm sick of him He got fget out of my house.” Jacqueline went to
her bedroom and went to sleep.

Meanwhile, defendant performed a samg at the club and left the club
with Majeste around 1:00 or 2:00 a.m. Defendant was not intoxicated, and
seemed energetic and ready to contithgeevening. Defendant and Majeste
decided to check out a bar in North Oalddut when they arrived, it was closed.
They returned to the apartment and Mgewent inside. Defendant remained
outside with a neighbor. Majeste preparego to bed. She did not check on her
mother, but did notice defenak®s duffel bag in the kitchen. As she was falling
asleep, she heard her mother say, “Geftick out of my room.” She heard
Mason and defendant arggiand then fell asleep.

Majeste woke up between 9:00 and 10:00 a.m. She looked in on her

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

mother and saw the back side of a naked body on her mother’s bed and assumed it
was defendant. She immediately closieeldoor because she did not want to

violate his privacy. She assumed thatinether had left the apartment early.

Majeste left the apartment to take heitdrlen to daycare and noticed that her

mother’s van was gone.

Jacqueline woke up [at] about 10:0fhaand realized that her mother was
not breathing. She called Majeste, who drbaek to the apartment. On the way,
Majeste flagged down a police dhat followed her home.

The police found Mason lying half off the bed. There was a cut and blood
on her head and cuts on her arms and hands. She was not breathing. Additional
police officers, medical personnel, andfdgy Haymon, a crime scene technician,
responded to the scene. Haymond found Mason lying face down on the bed. She
had injuries to her face, neck aread arms. Haymon found blood on Mason’s
body and bed; he did not find blood anywhelse. Mason’s purse was lying near
the foot of the bed. Some of its cortewere strewn nearby it. Mason’s keys
and wallet were missing. One of the demsvof the nightstand next to the bed
was open. Haymon searched the apartment for a knife that could have caused
Mason’s injuries, but did not find one.

Dr. Thomas Rogers, a forensic pathologist, performed an autopsy on
Mason. Mason had a total of 12 woumsher body including stab wounds and
incised wounds. A stab wound tends tadgeper into the body, while an incised
wound is more superficial. Rogersmibered the wounds. Wound number 1 was
a stab wound located on the right side effidice, in front of the right ear. It was
2 and 5/16 of an inch in length. It péra¢ed into the ndg involved major blood
vessels, and would have caused most @etaptlie within a three-to-five minute
period without medical intervention. nd number 2 was behind the right ear;
number 3 was to the area of the rightadibne; number 4 was to the left side of
the back; and number 5 was to the méaof the right upper arm. Wounds
number 3 to 5 were superficial woumadWounds numbers 1 through 5 were
consistent with the possibility that Mason was lying face down on the mattress
when she was stabbed. Wound numbea$ to the right forearm and extended
about half an inch beneath the surfatée skin. Wound numbers 7 and 8 were
stab wounds to the right wrist. Woundmber 9 was an incised wound to the top
part of the right hand. Wounds 10 andwldre superficial wounds to the right
fourth and fifth fingers, respectivelytWound number 12 was also a superficial
wound to the back side of the rigtdnd. Wounds numbers 6 to 12 were
consistent with defensive wounds. Doders opined that the cause of death was
multiple stab and incised wounds.

Defendant was arrested in Denv@glorado on July 1, 2007. Detective
Tony Jones interviewed defendanenver. Defendant waived Hi4iranda
rights. He was alert anakerent during the interviewHe said that he and
Mason had argued around 5:00 p.m. on 282007, but they agreed to go to the
club that evening to perform. When figeurned from the club, he was surprised
to find that she had packed his bags. ewhe tried to lay down on her bed, she
shoved him out of the bed and told himrezded to leave “by tomorrow.” She
said, “It's nothing to have you touchédf you ain’t gonna leave my house . . . .”

! The California Court of Appeal noted tt{dbnes testified thahe term ‘touched’ was
3
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He left the room and went to surktinternet, but Mason came out and took the
mouse for the computer. She told him not to use her stuff. He tried to talk with
her again in the bedroom but she told hirslaep on the floor. He then went to
the kitchen to make himself a sandwibhif again Mason came out and took the
big knife he was using back to her baoim because she did not want him to use
her things.

Defendant went into the bedroom a dhiime to try to talk to Mason, but
she did not want to talkDefendant went into the liwng room, but could not find
a place to sleep because Majeste’s childvere sleeping on the couch. So he
went back to Mason’s room and it was &ds.” The next thing he remembered
was that he was at a toll booth crosdimg bridge into San Francisco. He
acknowledged that he took Mason’s van and of his bags. He parked the van
and then took a cab to the Greyhound@tatwhere he boarded a bus to Reno.
He said that he needed help to knovwawhappened in Mason’s apartment, as he
did not think he was capable of doing™itde complained that Mason treated
him like he was one of her kids, but said he stayed with her because she had
connections and he needed help withrhusic career. He could not remember
how he got Mason’s credit card or the keys for the van.

Dr. Bruce Smith, a clinical andfensic psychologist, testified on
defendant’s behalf. Dr. Smith opinedtldefendant suffered from chronic post-
traumatic stress disorder (PTSD) and azmdfifective disorder. It is likely that
he had the schizoaffective disordetls time of the murder. Dr. Smith also
opined that someone with defendantsditions was likely to act impulsively
and without thought or considsron when threatened.

Dr. Smith also testified that every professional who had evaluated
defendant observed that he is eiteeaggerating or malingering some symptoms,
and that he might have claimed some symmstthat he knew he did not have. He
concluded that “[t]he severity of [d&aidant’s] current psychiatric impairment
cannot be determined with any degreee@ftainty because of his tendency to
exaggerate.”

Defendant testified in his own defee. He met Mason at a club in
Atlanta, Georgia in 2001 or 2002. Thieggan a romantic relationship and he
moved into her home. They moved to Akron, Georgia and he lived with her until
2003. They got along sometimes, bl#go argued—Mason was jealous and
accused him of being with other women. On one or two occasions, she broke
things and tried to prevent him froealving the house. On one occasion, she
brandished a weapon at him.

On June 29, 2017, defendant returned to Mason’s apartment after
performing at the club and found that hags had been packed. He entered
Mason’s bedroom a couple of times—fitstfind out why she had packed his
things and the second time to find a plaxsleep. They argued and defendant
left the room only to return a thitdne. Mason was awake and was at the
doorway of the room when he entered.e &ied to prevent him from getting into
the bed. Defendant tried to move her out of the way. When Mason moved
toward her dresser, defendant saw the kifié¢ she had taken from the kitchen.
He reached the knife before Mason andlis¢éal her with it. They fell to the bed,

common street terminology for a &at.” (COA Opinion at 4 n.4.)
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with defendant on top of her and stabbing her. She was face down at some point.
He didn’t remember much about thaldting. He, however, knew she was dead
when he left the apartment.

Roy Kates, defendant’s uncle, testifitnat he saw defendant with Mason
in Marietta, Georgia in 2003. Katesasdason pull a knife on defendant, saying
that she was tired of him using her caddmessing” with girls. She slapped him
with her hand.

Tramayne Baker, who was in custody éoparole violation, testified that
he was involved in a romantic relatgip with Mason from 2003 to 2005. They
had a few “fallouts” over her jealousyathhe might be interested in younger
women. Mason hit him once, broke his Ri@yion, and threw a remote control at
him. She threatened to kill Baker if beeated on her, but he did not take her
threat literally. They laughed about it latdHe did not feethreatened by her.

In rebuttal, Deputy Sheriff Ferndo Rojas testified that on March 17,
2009, defendant threw urine on another inmate and fought with him. The inmate
sustained a small scratch on his forehead.

On January 3, 2011, defendant attackedther inmate. And, in March
2012, defendant was involved in anothghfiat the jail in which he punched an
inmate.

The People v. Phillip WhitdNo. A139043, at *1-6 (COA Qpion at ECF 2-7).
. LEGAL STANDARD

Pursuant to the Antiterrorism and Effectibeath Penalty Act of 1996 (“AEDPA”), this
Court may entertain a petition for writ of habeas corpus “in behalf of a person in custody purs
to the judgment of a State coortly on the ground that heiis custody in violation of the
Constitution or laws or treaties of the United 8¢at 28 U.S.C. § 2254(a). The petition may not
be granted with respect to anwich adjudicated on the merits iratd court unless the state court’
adjudication of the claim: “(1) resulted irdacision that was contmato, or involved an
unreasonable application of, cleadgtablished Federal law, dstermined by the Supreme Court
of the United States; or (2) rdd in a decision that was basen an unreasonable determinatiorn]
of the facts in light of the evidence presentetha State court proceedisi 28 U.S.C. § 2254(d).
The first prong applies both to questiondavt and to mixed questions of law and faete
Williams (Terry) v. Taylgr529 U.S. 362, 407-09 (2000), while the second prong applies to
decisions based on factual determinatieegMiller-El v. Cockrell 537 U.S. 322, 340 (2003).

To determine whether a state court ruling Yamtrary to” or involved an “unreasonable
application” of federal law under subsection {J)the Court must first identify the “clearly
established Federal law,” ihg, that governs the sufficiency thfe claims on habeas review.

5
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“Clearly established” federal law consiststioé holdings of the United States Supreme Court
which existed at the time the petitioner’s state court conviction became\iilaams (Terry)

529 U.S. at 412. A state court decision is “cant to” clearly esthlished Supreme Court
precedent if it “applies a keithat contradicts the governing laet forth in [the Supreme Court’s]
cases,” or if it “confronts a set &dcts that are materlglindistinguishable fom a decision of [the
Supreme] Court and nevertheless arrives rasult different from [its] precedentd. at 405-406.
The federal court on habeas review may not isseievtit “simply because that court concludes ir
its independent judgment that the relevant statetalecision applied clearly established federal
law erroneously or incorrectlyltl. at 411. Rather, the apiton must be “objectively
unreasonable” to support granting the wdt.at 409.

Under 28 U.S.C. section 2254(d)(2), atstcourt decision “based on a factual
determination will not be overturned on factgebunds unless objectively unreasonable in light of
the evidence presentedthre state-court proceedingseeMiller-El, 537 U.S. at 34Gsee also
Torres v. Prunty223 F.3d 1103, 1107 (9th Cir. 2000). Moreover, “a determination of a factua|

issue made by a State court shall be presumed to be correct,” and the petitioner “shall have the

burden of rebutting the presumption of corresfiy clear and convincirgyidence.” 28 U.S.C. §
2254(e)(1).

Further, even if a constitutional errof@ind, habeas relief may only be granted if the
error had a “substantial and injurious effectrdluence in determining the jury’s verdictPenry
v. Johnson532 U.S. 782, 784 (2001gyoting Brecht v. AbrahamspB07 U.S. 619, 637 (1993)).
Thus, in order to obtain habeas relief, “a spatsoner must show that the state court’s ruling on
the claim being presented in federaurt was so lacking in justification that there was an error
well understood and comprehended in exiskavgbeyond any possibility for fair minded
disagreement.Harrington v. Richter562 U.S. 86, 103 (2011). “If th&gandard is difficult to
meet, that is because it was meant to lze.”

Though courts in the past have bgg the harmlessreor standard o€hapman v.
California, 386 U.S. 18, 24 (1967), to constitutadviolations in habeas corpisee, e.g., Yates v.

Evatt 500 U.S. 391, 402-07 (1991), the United St&egreme Court has ruled that thleapman
6




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

standard is no longer applicable to federdldses review of state criminal proceedin§&e Brecht
v. Abrahamson507 U.S. 619, 637-38 (1993). Bnechtthe Court held that the appropriate
standard on federal habeas corpus review sthte conviction for determining whether a
constitutional error of the thigype is harmless is that &otteakos v. United State328 U.S. 750,
776 (1946): whether the error hadubstantial and injurious effect orfluence in determining the
jury’s verdict, rather than wheth#mwas harmless beyond a reasonable do8ke Brechtc07

U.S. at 637. Under this standard, habedisignegers may obtain plery review of their
constitutional claims, but theyeanot entitled to habeas relledised on trial error unless they can
establish that it resulted in “actual’” prejudic&ee id(citing United States v. Land74 U.S.

438, 449 (1986))}ohnson v. Subleté3 F.3d at 930 (finding presutorial vouching “could not
have had substantial impact on the verdict necgssastablish reversible constitutional error”
underBrech). Further, because the standard mugded in the federal harmless-error rule (28
U.S.C. § 2111), federal courts may turratoexisting body of cadaw in applying it. See Brecht
507 U.S. at 638. ThBrechtstandard applies in federal haBecorpus cases under Section 2254
See Bains v. Cambr204 F.3d 964, 977 (9th Cir. 2000).

In applying the above standards on habeagweuhis Court reviewthe “last reasoned
decision” by the state court even if theradsreasoned opinion from tighest state courtSee
Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 200%)st v. Nunnemakeb01 U.S. 797, 801-
06 (1991);Shackleford v. Hubbar®34 F.3d 1072, 1079 n.2 (9th Cir. 2000). Thus, a federal cd
will “look through” the unexplained orders of thats courts rejecting @etitioner’s claims and
analyze whether the last reasdmginion of the state court tgasonably applied Supreme Court
precedent.SeeYlst 501 U.S. at 804-0&;aJoie v. Thompsor217 F.3d 663, 669 n.7 (9th Cir.
2000). As noted above, the last @@esd state court decision in tluase is the California Superior]
Court unpublished decision issued on August 27, 201.8e Mario SolaresNo. 5-141840-9
(Cal. Super. Ct. [Contra Costa] Aug. 27, 20@6)published opinion) (Recd, Ex. | at 71-82).
\\

\\
\\
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[11.  PROSECUTORIAL MISCONDUCT CLAIM
A. State Court Opinion
In rejecting petitioner’s clairof prosecutorial misconduct,glCalifornia Court of Appeal

explained:

Defendant contends that theosecutor committed misconduct by
improperly evoking the jury’s sgpathy during closing argument,
mischaracterizing the evidence and by reyon facts that were not in evidence.
He also argues that his defense couwsel incompetent for failing to object to
the prosecutor’s improper statements.

“‘As a general rule a defendamiay not complain on appeal of
prosecutorial misconduct unless itiraely fashion—and on the same ground—
the defendant made an assignment aicomduct and requested that the jury by
admonished to disregard tmepropriety.’ [Citation.]” People v. Hill(1998) 17
Cal.4th 800, 820Hill ), quotingPeople v. Samaydd997) 15 Cal.4th 795, 841.)
Here, defendant did not object to soofi¢he prosecutor's comments that he
alleges constitute misconduct; we, however, review each of these comments in
light of the fact that defendant claimstitrial counsel was ineffective for failing
to object to them.

Defendant first contends thide prosecutor committed misconduct by
evoking the sympathy of the jury by hisnements that Mason was no longer here
to spend time with her family. Thegsecutor commenced his argument with the
following comments: “You know Jacqueline Btan should still be doing a lot of
things. She should still be waking up gverorning and still be getting ready for
class, getting ready to go to work. és$hould still be waking up every morning
and seeing her daughters Revhand little Jackie, andsal be spending time with
her grandkids, Justin and Jason.” ek counsel objected to the argument and
counsel discussed the issue in a sidebaference. The prosecutor, however,
then continued: “She should be doing htéte things. Most of all she should still
be alive and well. But she’s not. &&not because somebody decided on his
very own to end her life. Somebodgailded on his very own when she would
die, how she would die, and where stmuld die. Somebody made this decision
without considering how it would affeBevlon, how it would affect Jackie, and
everybody else that Ms. Mason knew. Thatson who made that very selfless
[sic] decision is the defendant.”

The court later memorialized the dde discussion: “the nature of Mr.
McDougall’'s [defense counsel] objection svhat Mr. Lau’ddeputy district
attorney] comments in regard to Ms. Maswere prejudicial; and so | overruled
that objection in chambers and indicated to Mr. Lau that he should move on from
that subject. That was fine, but towch of that indeed was prejudicfalThat

2 The Court of Appeal noted that “The coapparently misspoke in its remark that the
comments were prejudicial. The courts furtfeenarks reflect that it found the prosecutor’s
argument was ‘not particularly prejudicial. The People v. Phillip WhitéNo. A139043, at *11
n.5.
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was the Court’s ruling. Mr. Lau had aM@ther comments before he moved into
the heart of his argument, and sodrdt see anything that was particularly
prejudicial or obgctionable.”

“ ‘[A]n appeal for sympathy for theictim is out of place during an
objective determination afuilt.’ [Citation.]” (People v. Kipg2001) 26 Cal.4th
1100, 1129-1130Kipp) [misconduct to argue, instussing the killing of a
human being, that “[i]f you would, think f@a moment about what it means. A
living, breathing human being had alltbht taken away”].) We agree with
defendant that the prosecutor’s remdrk&ge were an appeal to the jury for
sympathy for the victim and were thewef improper. Prosecutorial misconduct,
however, requires reversal gnhen, viewing the recorals a whole, it results in
a miscarriage of justice Péople v. Gree(1980) 27 Cal.3d 1, 2, overruled on
other grounds ifPeople v. Martine£1999) 20 Cal.4th 225, 239.)

As inKipp, supra 26 Cal.4th at p. 1130, the remarks, reflecting on what
Mason had lost, were not prejudicidlhey were not lengthy and were not
repeated. They could not have swayed the jury. Moreover, the jury was
instructed that it was nao “let bias, sympathy, pjudice or public opinion
influence your decision.” We must pusse that the jury fitowed the court’s
instructions. (SePeople v. Marti2000) 78 Cal.App.4th 1107, 1111.)

Defendant also argues that the prosecutor committed misconduct by his
remarks that the wounds inflicted on Maswvere focused, exact, and precise.
Defendant did not object to the argument. For example, the prosecutor argued,
“when he made [the decision to use the Knitee blows were so exact, they were
So precise to vital areas of her face hedneck, there’s no question what he was
thinking.” He asserts that these rensadistorted the physical evidence and Dr.
Roger’s testimony about the kaiwounds. We disagree.

A prosecutor is given wide latitude during closing argument. “*“ ‘The
argument may be vigorous as long as ibants to fair comment on the evidence,
which can include reasonable infeces, or deductions to be drawn
therefrom.” ” 7 (Hill, suprg 17 Cal.4th at p. 819.) Here, the prosecutor’s
argument was based on the evidence whidwed that with one exception, all of
the wounds were to Mason’s right side, including the fatal wound and two others
in her neck area. Seven of the ottweunds were to Mason’s right arm and hand
and were characterized by Dr. Rogerslefensive wounds. In light of this
evidence, it was reasonable for the protacio argue that defendant aimed his
knife in a focused manner to Mason’s ne@c&a. The prosecutor’'s argument was
a fair comment on the evidence. ($mple v. Martine¥2010) 47 Cal.4th 911,
957 [prosecutor’s description of victiguffering a savage injury reflecting on
defendant’s violent capabilities was fair comment on the evidence].)

Defendant also asserts that the pragacmisrepresented the testimony of
Dr. Smith, the forensic and clinical psycbgist. He claims that the prosecutor
improperly argued that Dr. Smith admitteént the diagnosis of PTSD is not
scientific because there is test for it like an x-ray.

On cross-examination, the prosecueked Dr. Smith if there were any
scientific tests to validated PTSD. In explaining that PTSD cannot be diagnosed
with a test like an x-ray, Dr. Smith explained that PTSD is based on a subjective
assessment of the symptoms and history pditient. He testified that the
diagnosis is an opinion based an analysis of the dataat is available. In
closing argument, the prosecutor parapddate exchange with Dr. Smith as

9
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follows: “ ‘Hey, Dr. Smith, is there some scientific test to PTSD like an x-ray,
you could check somebody’s broken arm?0,khere isn’t. But there are tests,
but it's not scientific.” ‘Qn really, Dr. Smith. So it'subjective?’ ‘Yes, itis.’

‘It's open to interpretatin?’ ‘Yes, itis.””

Defendant argues that the prosecutischaracterized Dr. Smith’s
testimony because Dr. Smith never admditteat a diagnosis of PTSD is not
scientific. The prosecutphowever, was simply guing that there was no
objective test for PTSD and that it sva subjective diagnosis based on the
doctor’s interpretation of the avdilke data. His argument was based on
reasonable inferences from the evideritcgid not constitute misconduct. (See
Hill, suprg 17 Cal.4th at p. 819.) Even if the prosecutor misstated Dr. Smith’s
testimony in any regard, éherror was harmless in view of the overwhelming
evidence of defendant’s guilt.

Defendant further asserts tha¢ forosecutor committed misconduct when
he confronted Dr. Smith with the fimd) of another psychologist, Dr. Marlon
Griffith, that defendant was intentionally evasive and did not have a cognitive
impairment. He claims that the statmwas false because Dr. Smith testified
that all of the psychologis and psychiatrists who examined defendant concluded
that he had a major mental iliness and suffered from cognitive impairment.
Again, the statement was a fair comment on the evidence. As the Attorney
General points out, Dr. Smith did ackredge that not every mental health
professional had diagnosed defendant withental iliness and that there were
findings that he exaggerated or mgkned some symptoms. And, Dr. Smith
admitted that Dr. Griffith suggestedatirdefendant was intentionally evasive
rather than cognitively impaired On this record, the prosecutor’'s argument did
not constitute misconduct.

Finally, defendant contends ttitae prosecutor committed misconduct by
basing his argument on thacts that were not in evidence. He faults that
prosecutor for arguing that there wasraling that defendant was intentionally
evasive rather than cognitively impaired and claims that Dr. Smith was never
confronted with that statement. Buettecord shows that Dr. Smith was indeed
asked about Dr. Griffith’s reportdh defendant’s conduct during testing
suggested intentional evasivenesbheathan cognitive impairment.

“““In cross-examining a psychiatrexpert witness, the prosecutor’'s good
faith questions are proper even when they, of necessitjgased on facts not in
evidence. [Citation.]” ' " People v. Alfarq2007) 41 Cal.4th 1277, 1324.) Here,
the prosecutor’s questioning of Dr. Smitlas based on Dr. Griffith’s report,
which was not before the jury, but was considered in defendant’'s competency
proceedings before trial. Dr. Smith hadateviewed the report in preparing his
evaluation of defendant. The prosecutgr®stion regarding Dr. Griffith’s report
was therefore not improper. Contrarydiefendant’s argument, the prosecutor did
not misrepresent Dr. Griffith’s repaxt the jury. The prosecutor’s closing

3 The Court of Appeal noted that “Thdlémwing exchange ocaved during the cross-

examination of Dr. Smith: “[MR. LAU]: Accordig to Dr. Griffith, these examples [defendant
discontinuing mental health testing] suggesteeintional evasiveness rather than cognitive
impairment, correct? [DR. SMITH]: CorrectThe People v. Phillip Whitd&No. A139043, at *14
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argument referencing Dr. Smith’s testimaegarding Dr. Griffith’s findings was
not objectionable.

The People v. Phillip WhitdNo. A139043, at *10-14.
B. Applicable Federal Law

Prosecutorial misconduct is cognizable in fetleadeas corpus. Tlappropriate standard
of review is the narrow one of due process aoidthe broad exercise of supervisory power.
Darden v. Wainwright477 U.S. 168, 181 (1986). A defendamtue process rights are violated
when a prosecutor’s misconduct renders a trial “fundamentally unfhirSmith v. Phillips455
U.S. 209, 219 (1982) (“the touchstone of due pse@alysis in cases of alleged prosecutorial
misconduct is the fairness of the trial, not thipahility of the prosecutor”). A prosecutorial
misconduct claim is decided “on the meritsagining the entire proceedings to determine
whether the prosecutor's remarks so infectedritlewith unfairness as to make the resulting
conviction a denial oflue process.””Johnson v. Sublet6é3 F.3d 926, 929 (9th Cir. 1995ge
Trillo v. Biter, 769 F.3d 995, 1001 (9th Cir. 2014) (*Our aim is not to punish society for the
misdeeds of the prosecutor; rathair goal is to ensure that thetifener received a fair trial.”).

UnderDarden the first issue is whether the prosecistoemarks were improper; if so, the
next question is whether such condnéected the trial with unfairnesd.an v. Runne|s413 F.3d
1101, 1112 (9th Cir. 2005). If the prosecutor’'s remarks were improper, the first factor in
determining misconduct amounted to a violation of pligeess is whethereftrial court issued a
curative instruction. When a @&ive instruction is issued, aurt presumes that the jury has
disregarded inadmissible evidence arat tio due process violation occurresee Greer v.
Miller, 483 U.S. 756, 766 n.8 (198Darden 477 U.S. at 182 (the Court condemned egregious
inflammatory comments by the prosecutor but lie&d the trial was fair since curative actions
were taken by the trial judgélrillo, 769 F.3d at 1000 (“We presurtigt juries listen to and
follow curative instructions from judges.”). Bipresumption may be overcome if there is an
“overwhelming probability” that the jury wodlbe unable to disregaevidence and a strong
likelihood that the effect dhe misconduct would be “devasing” to the defendantSee Greer
483 U.S. at 766 n.&an 413 F.3d at 1115-16 (finding trial fawrhere jury received instructions

five different times to consider only the evidempresented, and not its sympathy for the victim’s
11
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life story). In cases involving prosecutorialstonduct based on improper remarks at closing, gny

risk of prejudice can be mitigated by the issteanf a curative instruction, which immediately
follows and focuses upon such remarkhited States v. Barraga®71 F.3d 689, 709 (9th Cir.
2017) (*A curative instruction can neutralize therhaf a prosecutor’s imrpper statements if it
is given immediately after the damage [is] dond mentions the specific statements.” (citation
and internal quotation marks omittedjge e.g., idiwhile court’s cautbnary instruction—that
lawyers’ statements are not evidence andjtitmust decide casmlely on facts—did not
immediately follow or mention challenged remarksd thus did not suffice by itself to neutralize
any harm, it came directly after prosecutorisiahargument and reminded the jury of proper
role).

Other factors which a court may take intc@ant in determining whether misconduct rise
to a level of due process violation are: (1) the weight of evidence ofapritpare United States
v. Young470 U.S. 1, 19 (1985) (finding “overwhelming” evidence of gwith United States v.
Schuler 813 F.2d 978, 982 (9th Cir. 1987) (in lightpfor hung jury and lack of curative
instruction, new trial required t@f prosecutor’s reference to dediant’s courtroom demeanor);
(2) whether the misconduct was iseldior part of an ongoing pattesge Lincoln v. Sun@07
F.2d 805, 809 (9th Cir. 1987); (3) whether the miscohrklates to a critical part of the casee
Giglio v. United Statest05 U.S. 150, 154 (1972) (failuredcsclose information showing
potential bias of witness espalty significant because governmentse rested on credibility of
that witness); and (4) whether a prosecutoosiment misstates or manipulates the evidesese,
Darden 477 U.S. at 182.

A court will also examine whether the de$e invited the error, and whether defense
counsel had the opportunity tebut the offending comment3rillo, 769 F.3d at 1001.

C. Analysis

Petitioner has failed to demonstrate that tbher€Cof Appeal’s decisin was contrary to or
constituted an unreasonable applicatioDafden TheDardenframework for analyzing claims
of prosecutorial misconduct isedrly established Federal lasg determined by the Supreme

Court of the United States for the purps®f 28 U.S.C. § 2254(a) analysiBeck v. Jenkins814
12
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F.3d 954, 978 (9th Cir. 2016) (recognizing tBatrdenis the clearly established federal law
regarding a prosecutor’s improper conmsefor AEDPA review purposes).

Here, petitioner points to three bases for his argument that the prosecutor engaged in
misconduct during his closing argument: (1) evasatf sympathy for victim and her family; (2)
mischaracterization of physical and expert evegerelated to wounds sefied by the victim and
petitioner’s mental state; and (@&liance on facts not in evidenceesijically an assertion that the
prosecutor had confronted petitioner’s expert withinding that [petitioner] was intentionally
evasive rather than having a cognitive impairment&n no such finding exists. (Petition at m2-
m-5.) As a preliminary matteDardenrequires the petitioner totablish that the prosecutor’s
remarks were impropeDarden 477 U.S. at 18Tan 412 F.3d at 1112.

The prosecutor’s attempt to evoke sympathyttiervictim and her family was designed to
inflame the jury’s passions and théare constitutes improper condu&ee Zapata v. Vasqyez
788 F.3d 1106, 1114-15 (9th Cir. 2015) (prosecutor committed misconduct when he presentg
fictional account of the victim’s last wordsésgigned to inflame the passions of the jury”).

The prosecutor’s argument that the victiwsunds suggested a deliberate focused attag
was grounded in the evidence shagvthat, with only one exception, all of the victim’'s wounds
were to her right side, including the fatal wourithis evidence supports the inference that the
wounds were the result of petitioner’s attempts ab she victim in vitabhreas, including her neck,
face, and throat. Such inferential argument is permissible, especially during closing stateme
and therefore not impropeSee Menendez v. Terhyd@2 F.2d 1012, 1037 (9th Cir. 2005) (“The
prosecutor may argue reasonabferiences from the evidence presented, which is precisely wh
he did here.”)United States v. Necoeché&86 F.3d 1273, 1276 (9th Cir. 1993) (“Prosecutors
must have reasonable latitude to fashioniopargument, and thus can argue reasonable
inferences based on the evidence.”)

The same is true of the prosecutor'sestagnts regarding the testimony of Dr. Smith,
petitioner’s expert witness. TIpeosecutor’s assertion that Dr. Smith had said the tests used tc
verify PTSD were “not scientific” has a basn Dr. Smith’s testimony in response to the

prosecutor’s cross-examinatioratiPTSD is based on a subjective assessment of the sympton
13
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and history of the patient. Thesgument constituted a reasolgainference from Dr. Smith’s
testimony and, therefore, was not impropBee Menended22 F.2d at 103Nlecoechead86

F.3d at 1276. The prosecutor’s assertion thdtdweconfronted Dr. Smith with the finding of
another psychologist, Dr. Marlon @ith, that defendant was inmd¢ionally evasive and did not
have a cognitive impairment, sgmilarly reasonably inferred from Dr. Smith’s testimony. Dr.
Smith did acknowledge that neterymental health professional had diagnosed defendant with
mental illness and that there were some findings that he exaggerated or malingered some
symptoms. He also admittedattDr. Griffth suggestethat defendant was intentionally evasive
rather than cognitively impaired. Therefore, the prosecutor’s assertion that he had so confro
Dr. Smith was reasonably based on Dr. Smith’s testim&@®e Menende422 F.2d at 1037;
Necoeche@d86 F.3d at 1276. For the same reasons sadevk, namely that the record reflects
that the prosecutatid confront Dr. Smith with the finding bRr. Griffith that defendant was
intentionally evasive and not cogjmely impaired, the prosecutorrgliance on that exchange was
proper.

Based on these determinations, the Courtpggde®l concluded th#éthe prosecutor did not
misconstrue the evidence otyren facts not in evidence bdid improperly attempt to evoke
sympathy for the victim and her famil{the People v. Phillip Whité&No. A139043, at *10-14
(COA Opinion at 10-14). Therefore, the questiemains whether the prosecutor’s statements
designed to evoke sympathy for the victim &ed family infected piioner’s trial with
unfairness.Darden 477 U.S. at 18Tan 412 F.3d at 1112,

Here, the statements at issue were not lgngtere not repeated, and were made during
closing argument rather than thg the presentation of evidenteSee Lincoln807 F.2d at 809;
Boyde v. California494 U.S. 370, 384 (1990) (finding thatgaments of counsel generally carry|
less weight with a jury thagio instructions from court”Qrtiz-Sandoval v. Gomeg1 F.3d 891,
898 (9th Cir. 1996) (same). Although the trial ¢alid not issue a spewfcurative instruction

addressing these statements following the prosesuwtiosing argument, theourt did instruct the

4 The record indicates that the trial coustimcted that nothing ithe attorneys’ opening
and closing statement was to be ¢desed evidence. (2 CT 275.)
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jury not to let bias, sympathy, prejudic,public opinion influence their decisio.f. Barragan
871 F.3d at 709. Additionally, this not a case where there wasuag jury, but rather the weight
of the evidence in support of guilt is stron@.f. Schuler813 F.2d at 982 (in light of prior hung
jury and lack of curative instruction, new trial required after gcasor’s reference to defendant’s
courtroom demeanor) Accordingly, the Court of Apgal determined that although the
prosecutor’s statements evoking sympathy fowvtbt#m were improper, they did not render
petitioner’s trial fundeentally unfair. The People v. Phillip WhitdNo. A139043, at *12 (COA
Opinion at 12).

In sum, petitioner has not shown that the Court of Appeal’s refeofihis prosecutorial
misconduct claim was an unreasonable application of federal law. Petfaded to establish

that the statements at issue were imprapelinfected petitioner’s tal with unfairness.

Moreover, petitioner failed to establish actuajpdice as a result of the prosecutor’s statements

in closing argumentSee Brecht507 U.S. at 637.
V. I NSUFFICIENT EVIDENCE CLAIM
A. State Court Opinion
In rejecting petitioner’s clan of insufficient evidence, the California Court of Appeal

explained:

Defendant contends that the evideirscmsufficient to support the jury’s
verdict of first degree murder because the evidence of premeditation and
deliberation was lacking.

To constitute murder in the first degy, the jury was required to find that
the defendant “acted willfully, delibately, and with premeditation. The
defendant actedillfully if he intended to kill The defendant actetliberatelyif
he carefully weighed theoasiderations for and against his choice and, knowing
the consequences, decided to kill. The defendant actegreitieditationf he
decided to kill before completing the act that caused death. The length of time the
person spends considering whether to kill does not alone determine whether the
hilling is deliberate and premedidte The amount of time required for
deliberation and premeditation may vary from person to person and according to
the circumstances. A decision to kill made rashly, impulsiwlyithout careful
consideration is not deliberate an@meditated. On the other hand, a cold,
calculated decision to kill can be reachecchlyi. The test ishe extent of the
reflection, not the length of time.” (CAIRIM. No. 521.) The jury may consider
any relationship between the defendant the victim; the defendant’s behavior
before the killing, including the existee or non-existence of planning; the
manner of the killing; andrgy motive for the killing. People v. Andersofi968)
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70 Cal.2d 15, 26-27Anhdersoi.)

We review the judgment under thebstantial evidence standard?epple
v. Hatch(2000) 22 Cal.4th 260, 272.) Under thtandard, we must review “ ‘the
whole record in the light most favoralitethe judgment’ and decide ‘whether it
discloses substantial evidence . . . suel #hreasonable trief fact could find
the defendant guilty beyoradreasonable doubt.’ "Ilfid., quotingPeople v.
Johnson(1980) 26 Cal.3d 557, 578.) If teécumstances reasonably justify the
verdict, we cannot reverse merely besma contrary finding might also be
reasonably deduced from the circumstancBeople v. Redmon@969) 71
Cal.2d 745, 755.) We will reverse ontyt “clearly appear[s] that upon no
hypothesis whatever is there sufficisabstantial evidence to support [the
judgment].” (bid.)

Relying onAndersonsupra 70 Cal. 2d 15, defendant argues that the
evidence fails to show any planning aityivpremeditation, or deliberation. The
Andersorcourt identified three categories@fidence which are sufficient to
support a finding of premeditation andileration: (1) planning activity, (2)
motive, and (3) manner of killing.ld. at p. 26-27.) “Analysis of the cases will
show that [the Supreme Court] sustaresdicts of first degree murder typically
when there is evidence of all three typesl otherwise requires at least extremely
strong evidence of (1) or evidence of (2tonjunction with either (1) and [sic]
(3).” (Id. at p. 27.) IMPAndersonthe court held that there was insufficient
evidence of premeditation or delibetatibecause the evidence of planning
activity was ambiguous, there was insuffiti evidence from which to infer a
motive, and the brutal slaying ofetlvictim—60 wounds ovethe entire body—

did not support an inferer of deliberately placed bl@wbut rather showed haste
and impetuousnessld(at p. 21-22, 31.)

In People v. Pere1992) 2 Cal.4th 1117, 112Bdre3, our Supreme
Court cautioned that “[tlhA&ndersorfactors, while helpful for purposes of
review, are not the sine qua non to fimglfirst degree premeditated murder, nor
are they exclusive.” There, the Courtchthat there was sufficient evidence of
premeditation and deliberatidihough it appeared that the did not form the intent
to Kkill until he was confronted by the victimld(at p. 1126.) The evidence
showed that the defendant, who was kndwthe victim, entered her house
surreptitiously and surprised her. Hsabher in the head and neck and then
stabbed her with a steak knif§Vhen that knife broke, he retrieved another knife
from the kitchen and stabbed her to deathid() Though the evidence was not
overwhelming on the issues of prertations and deliberation, the court
determined that the evidence showed thatdefendant “once confronted by [the
victim], who knew him and could identityim, he decided to kill her to avoid
identification.” (d. at pp. 1126-1127.)

In People v. Wharto(1991) 53 Cal.3d 522, 54Wharton), the court
recognized that premeditation can occua irelatively short time. The court held
that there was sufficient evidence ofrmplang activity based on the defendant’s
retrieval of the murder @apon right before the mwed There, the evidence
showed that defendant murdered wWaman with whom he was living and
claimed that he hit her ithe head three times with a hammer in a rage. He took
many of the victim’s valuables and used the items to buy drugs and alckhol. (
at p. 543.)

Here, as ilPerezandWharton the evidence was sufficient to demonstrate
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premeditation and deliberation. Defendantd Mason had argued earlier in the
evening. When he returned to the aparitnhe found that Mason had packed his
bags. He confronted her and she told torget out of her house. At some point
thereafter, he retrieved a kmiand stabbed her in thadk as she was lying on her
stomach. Mason apparently attempteddéend herself given the defensive
wounds on her right arm and hand, but wesrpowered by defendant. The fact
that Mason was not able to cry oatdavake up the others in the apartment
suggests that the defendant acted quickitabbing her in theght side of her
neck. (Sedeople v. Prid€1992) 3 Cal.4th 195, 247-248 [placement of wounds
supports inference that death was calculatedinot the result of an unconsidered
or rash impulse].) As the Attorney @aral argues, “[tlheegree of physical
control over Ms. Mason that appellant haébbe he even started to stab her was
substantial evidence thia¢ had deliberated.”

There was also evidence of motivBefendant’s anger at Mason for
treating him like a child no doubt escathtghen he discovered that she had
packed his things upon his return to tharépent. The jury could have inferred
that the killing was premediated andiberate and that defendant formed the
intent to kill her when she told him to get out of her room. A$#rezcourt
explained, “ ‘[t]he true tegs not the duration of time asuch as it is the extent of
the reflection. Thoughts may follow eaclmet with great raidity and cold,
calculated judgment may be arrivedhaickly . . . .’ [Citations.]” Perez supra 2
Cal.4th at p. 1127.) While defendant testified that it was Mason who brought the
knife into the bedroom, it was equally ps#ie that defendant, upon being told to
get out of Mason’s room, retrieved the fienirom the kitchen in order to Kill
Mason. Even if the jury believed hisstimony that Mason had taken the knife
into the bedroom, defendant admitted that he was able to get to the knife before
Mason and that he used it to stab heinally, that Mason was killed rapidly
within three to four minutes and hadt opportunity to cry out suggests that
defendant did not kill her in a rash manbat that he killed her in a deliberate
plan to subdue her quicklyP¢ople v. Solomo2010) 49 Cal.4th 792, 813 [“a
killing resulting from preexisting feection, of any duration, is readily
distinguishable from a killing based on ensidered or rash impulse”].) That
there was no blood found anywhere but anltbd also showed that there was no
real struggle. Further, the jury wadi#ad to reject defendant’s self-serving
statements that he did not rememberkilieg given his inconsistent statements
to the police. Wharton suprg 53 Cal.3d at p. 547 [jurgntitled to reject the
defendant’s testimony whether his versiorha killing was inconsistent and he
was less than forthcoming during his intew with the police].) In sum, there
was substantial evidence mfemeditation and deliberatido support the verdict.

The People v. Phillip WhitéNo. A139043, at *6-10.

B. Applicable Federal Law

The Due Process Clause “protects the sedwagainst conviction except upon proof

beyond a reasonable doubt of every fact necessagnstitute the crimmwith which he is
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charged.” In re Winship 397 U.S. 358, 364 (1978)A state prisoner who alleges that the
evidence in support of his state cation cannot be fairly characteed as sufficient to have led &
rational trier of fact to find guilt beyond a reasoleadboubt therefore states a constitutional claim|
see Jackson v. Virgini@43 U.S. 307, 321 (1979), which, if proyeentitles him to federal habeas
relief, see id.at 324. See, e.g., Wigglesworth v. Oregdf F.3d 578, 582 (9th Cir. 1995) (writ
granted where Oregon procedure of allowing lgdores regarding drug analyses to be admitted
into evidence without auth&oating testimony relieved stabé its burden to prove beyond
reasonable doubt all elements of crime chardddjtineau v. Angelone5 F.3d 734, 739-43 (9th
Cir. 1994) (writ granted where evidence found ffisient to convict defendants of child abuse

based on delay in seeking medical care for child).

The Supreme Court has emphasized thatKsorclaims face a high bar in federal habeas

proceedings . . . .Coleman v. Johnsoi32 S. Ct. 2060, 2062 (2012) (per curiam) (finding that
the 3rd Circuit “unduly impinged on the jury'sle as factfinder” and failed to apply the
deferential standard dbcksonwhen it engaged in “fine-grainddctual parsing” to find that the
evidence was insufficient taugport petitioner’s conviction)A federal court reviewing
collaterally a state court convigti does not determine whether it is satisfied that the evidence
established guilt beyond a reasonable do&atyne v. Borg982 F.2d 335, 338 (9th Cir. 1992),
cert. denied510 U.S. 843 (1993%ee, e.g., Colema32 S. Ct. at 2065 (“the only question undeg
Jacksonis whether [the jury’s finding of guilt] was so insupportable as to fall below the thresh
of bare rationality”). The federal court “dat@nes only whether, ‘aftariewing the evidence in
the light most favorable to theggecution, any rationaliér of fact could have found the essentia

elements of the crime beyond a reasonable doubdyhe 982 F.2d at 338 (quotintackson443

U.S. at 319). Only if no rational trier of fambuld have found proof of guilt beyond a reasonable

doubt, has there been a duecess violationJackson443 U.S. at 324Payne 982 F.2d at 338;
Miller v. Stagney 757 F.2d 988, 992-93 (9th Cirgmended768 F.2d 1090 (9th Cir. 198%)ert.

1 Cf. Fiore v. White531 U.S. 225, 228-29 (2001) (due process violated where basic
element of crime not proven becausewtatid not prohibit defendant’s conduct).
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denied 475 U.S. 1048and cert. deniedd75 U.S. 1049 (1986Bashor v. Risley730 F.2d 1228,
1239 (9th Cir.)cert. denied469 U.S. 838 (1984).

If confronted by a record that supports cartitig inferences, a federal habeas court “mug
presume—even if it does not affirmatively appeathim record—that the tmef fact resolved any
such conflicts in favor of the proseauti and must defer to that resolutioddckson443 U.S. at
326. The court may not substitutejiissigment for that of the jurySee Colemari32 S. Ct. at
2065 (finding 3rd Circuit erred ifinding that there was noasonable basis for the jury’s
conclusion that petitioner had a specific intent to kill victim and force was used simply becau
there was no testimony describing physical actiopdditioner). Indeed,it'is the responsibility
of the jury—not the court—to decide what corsituns should be drawn from evidence admitted
at trial.” Parker v. Matthewsl32 S. Ct. 2148, 2152 (2012) (per curiam) (quo@agazos v.

Smith 132 S. Ct. 2, 4 (2011)) (finding 9th Circeitred by substituting its judgment for that of
California jury on the question whether the pragen’s or defense’s expert withesses more
persuasively explained the cause of deatNpPr may it fail to consider all of the evidence
admitted at trial in light mogtwvorable to the prosecutioikee McDaniel v. Browrb58 U.S. 120,
133 (2010) (finding 9th Circuit erred by failing tortsider all of the adence in light most
favorable to the prosecution when it resolved nsistencies in testimony favor of petitioner);
see also LaMere v. Slaughtdi58 F.3d 878, 882 (9th Cir. 2006) (in a case where both sides hg
presented evidence, a habeas court need not confine its analysis to evidence presented by t

in its case-in-chief).

UnderJacksors standard of review, a jury’s crediiyl determinations are entitled to neart

total deferenceBruce v. Terhune376 F.3d 950, 957 (9th Cir. 2004). Except in the most
exceptional of circumstancelcksondoes not permit a federal habeasirt to revisit credibility
determinations.See id(credibility contest between viot alleging sexual molestation and
defendant vehemently denying allegations adiwgdoing not a basis for revisiting jury’s obvious
credibility determination)see also People of the Tiory of Guam v. McGraveyi4 F.3d 1344,
1346-47 (9th Cir. 1994) (upholdirapnviction for sexual molestation based entirely on

uncorroborated testimony of victim).
19
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“Uncontradicted testimony is not necessauhdisputed evidence. Jurors may reject

uncontradicted testimony when cross examimatdher evidence, dheir own common sense

and ordinary experience conviniteem the testimony is probably false. ‘Even perfectly plausible

allegations can be disbelieved if they occur dythre course of a gendlyaimplausible account.”
United States v. Sandoval-Mendp4@?2 F.3d 645, 649 (9th Cir. 2006) (footnote omittesie id.
(the jury’s conclusion that the dant was not entrapped met #aeksonstandard, even though
he testified that he was entrapped and tfermmants who allegedly entrapped him did not).

“Where behavior is consistent with both lgaind innocence, the burden is on the State tq
produce evidence that would all@rational trier of fact toanclude beyond a reasonable doubt
that the behavior was consistent with guilarausad v. Porte®79 F.3d 671, 678 (9th Cir.
2007). However, “the prosecution need not affitvely ‘rule out evenhypothesis except that of
guilt.” Wright v. West505 U.S. 277, 296-97 (1992) (quotidackson443 U.S. at 326%ee, e.g.,
Davis v. Woodford384 F.3d 628, 639-41 (9th Cir. 2004ning sufficient evidence of
premeditation). The existence of some lsn@ubt based on an unsupported yet unrebutted
hypothesis of innocence therefore is not sufficienhwalidate an otherwise legitimate conviction
See Taylor v. StaineB1 F.3d 907, 910 (9th Cir. 1994) @erhypotheses regamngd petitioner’s
fingerprints which governmentifad to rebut unsupported by evidenand therefore insufficient
to invalidate conviction).

Circumstantial evidence and inferences dr&wm that evidence may be sufficient to
sustain a convictionWalters v. Maas#45 F.3d 1355, 1358 (9th Cir. 1995). Mere suspicion or
speculation cannot support logl inferences, howevetd. Compare United States v. Begéy3
F.3d 1038 1043-45 (9th Cir. 2011) (en banc) (ewi@eabout defendant&ctivities and the
manner of killing allowed inferaxe of premeditation and is sufieit “because it is ‘supported by
a chain of logic,” which islathat is required to distingsh reasonable inference from
speculation”with Juan H. v. Allen408 F.3d 1262, 1278-79 (9th Cir.(&) (granting writ where,
after resolving all conflicting factual inferees in favor of prosecution, only speculation
supported petitioner’s conviction for first degraarder under a theory of aiding and abetting).

“Jacksorleaves juries broad discretion in decidingatvimferences to draw from the evidence
20
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presented at trial requiring onlyahjurors ‘draw reasonable inferges from basic facts to ultimatg
facts.” Coleman 132 S. Ct. at 2064.

After AEDPA, a federal habeasurt applies the standardsJaicksonwith an additional
layer of deferenceJuan H, 408 F.3d at 1274. Generally, a federal habeas court must ask wh
the operative state court decision regkcan unreasonable applicationJatksono the facts of
the case.Coleman 132 S. Ct. at 2062Juan H, 408 F.3d at 1275 (quoting 28 U.S.C. § 2254{d))
Thus, if the state coudffirms a conviction undefacksonthe federal court must apply Section
2254(d)(1) and decide whether ttate court’s application dacksornwas objectively
unreasonableSee McDanigl558 U.S. at 132-3FBarausad479 F.3d at 677-78. To grant relief,
therefore, a federal habeas cautst conclude that “the statewt’s determination that a rational
jury could have found that there was sufficientlemce of guilt, i.e., that each required element
was proven beyond a reasonable dowhs objectively unreasonableBoyer v. Belleques59
F.3d 957, 964-965 (9th Cir. 2014).

By contrast, Section 2254(d)() not readily applicable tdacksoncases, because a court
underJacksommakes no “determination of the facts’tive ordinary sense oésolving factual
disputes.Sarausad479 F.3d at 678. Rather, the court \8e¥ve evidence in the light most
favorable to the prosecution without resing any disputed factual questionisl. The federal
court’s task is not to decide wther the state court unreasonabliedained disputed facts; it is,
rather, to decide whether that& court unreasonably applied flaezksonest. Id.; see id.at 683

(finding that while state court’s charaggtion of certain tstimony was objectively

3 Prior toJuan H, the Ninth Circuit had expresslyfi@pen the question of whether 28
U.S.C. § 2254(d) requires an additional degregedérence to a state court’s resolution of
sufficiency of the evidence claim§&ee Chein v. Shumsid73 F.3d 978, 982-83 (9th Cir.2004)
(en banc)Bruce 376 F.3d at 956-57. But duan H, the court concluded that “the Supreme
Court’s analysis iWilliams compels the conclusion that thgate court’s application of the
Jacksorstandard must be ‘obgtively unreasonable.”Juan H, 408 F.3d at 1275 n.13 (quoting
Williams v. Tayloy529 U.S. 362, 409 (2000)).

4 There need not be an existing Supreme Cdecision that is “factually identical” to
the case in issue before habeas can baegtam the ground of unreasable application of
Jackson Smith v. Patrick508 F.3d 1256, 1259 (9th Cir. 2007g(uriam) (granting petition
because state of evidence rendered state saytiolding conviction an unreasonable applicatio
of Jacksoi.
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unreasonable, its conclusion that #faeksorstandard was satisfil was not objectively
unreasonable). Thus, a federal court evaluates a state court’s resolutlatkd@sufficiency
of the evidence claim in all cases under Bec2254(d)(1) rather than Section 2254(d)(@). at
678>

TheJacksorstandard must be applied with exfilieference to the substantive elements
of the criminal offense as defined by state lalackson443 U.S. at 324 n.1&arausad479 F.3d
at 678;see, e.g.Boyer, 659 F.3d at 968 (concluding it was mioireasonable, in light of Oregon

case law, for Oregon court to conclude thedtaonal jury could findbeyond a reasonable doubt

that petitioner intended to kill his victim based on proof that he anally penetrated several victims

with knowledge that he could it them with AIDS). Howevethe “the minimum amount of
evidence that the Due Process Clause requine®t@ the offense is purely a matter of federal
law.” Coleman 132 S. Ct. at 2064. When a jury instran incorrectly adds an additional
element to the charged crime, “a sufficiency clmgeeshould be assesseaiagt the elements of
the charged crime, not against the erronedosightened command indlhury instruction.”
Musacchio v. United State$36 S. Ct. 709, 715 (2016). “The Gawment’s failure to introduce
evidence of an additional element does not ioapé the principles that sufficiency review
protects.” Id.
C. Analysis

Sufficiency claims on federal habeas revie subject to a “twice-deferential standard.”

Parker v. Matthewsl32 S. Ct. at 2152 (2012) (per curiank)rst, relief must be denied if,

viewing the evidence in the light most favorataeéhe prosecution, there was evidence on which

® The Ninth Circuit has adopted gulihes for applying the “objective
unreasonableness” test under Section 2284 tb a state court decision applyidackson (1) the

focus of the inquiry is on theate court decision; (2) even witlhe deference due by statute to the
state court’s determinations, theléeal habeas court must look to the “totality of the evidence” in

evaluating the state court’s deoisj (3) the failure of the stat®urt to consider at all a key
argument of the defendant may indicate treatdnclusion is objectively unreasonable; however
the paucity of reasoning employbky the state court does not itself establish that its result is
objectively unreasonable; (4) the ta# of a state court to giv@aropriate weight to all of the
evidence may mean that its conclusion is objectiuereasonable; and (5)tlabsence of cases of]
conviction precisely parallel on tindacts does not, by itself, estesh objective unresonableness.
Sarausad479 F.3d at 678.
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“anyrational trier of factould have found the essential eletsesf the crime beyond a reasonable
doubt.” Id. (quotingJackson443 U.S. at 324) (emphasis in original). Second, a state court
decision denying a sufficiency challenge may®bverturned on federal habeas unless the
decision was “objectively unreasonabléd. (quotingCavazos v. Smitli32 S. Ct. 2, 4 (2011)).

Under California law, a first-degree merdcconviction based on premeditation and
deliberation, as is at isshere, will be upheld on appeahere the evidence would allow a
“rational juror” to find those essential elentef the crime “beyond a reasonable doulft€ople
v. Romero44 Cal.4th 486, 400-401 (2008). Accordinglghallenge to a finding that a defendant
acted with premeditation and deliberation asketiér a jury could reasably find that the
defendant killed as the resultfeexisting reflection rather thamconsidered or rash impulse.
See People v. Prid8 Cal.4th 195, 247 (1992). “Deliberatioréfers to the careful weighing of
considerations in forming a course of action, while “premeditation” means thought over in
advance.See People v. Koont27 Cal.4th 1041, 1080 (2002).

In making this determination, a jungayconsider any relationship between the defendant
and the victim; the defendant’s behavior betitweekilling, including theexistence or lack of
planning; the manner of the killing; and any motive for the kilfirgeople v. AndersqI70
Cal.2d 15, 26-27 (1968). The jury need not find thatdefendant formed the intent to kill well in
advance of the actSee People v. Perez Cal.4th 117, 1125-26 (1992) (finding sufficient
evidence of premeditation and deliation to support a convictiaf first-degree murder where
evidence showed that the defendant, wias known to the victim, entered her house
surreptitiously and surprised heeat her in the head and neckidahen stabbed her with a steak

knife, retrieved another knife from the kitchenemhthe steak knife broke, and stabbed the victin

—

to death). Nor does the jury needital a prolonged period of premeditatioBee People v.
Wharton 53 Cal.3d 522, 547 (1991)1{tiing sufficient evidence gflanning activity where

defendant, who was living with thectim at the time and hit her in the head three times with a

5> Petitioner’s argument, relying @mdersonthat the evidence does not show any
evidence of planning activity, premgation, or deliberation fails. TheAhdersorfactors, while
helpful for the purposes of review, are not $hee qua non to finding first degree premeditated
murder, nor are they exclusivePeople v. Pere2 Cal.4th 117, 1125 (1992).
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hammer, based on the fact that the defendant retrieved the murder \weajaaiiately prior to
the murder and subsequently took many of themiis valuables and used them to buy drugs an

alcohol).

Here, the evidence shows that petitioner andittten argued earlier in the evening on the

day of the killing; when petitiomeeturned to the apartment, where both he and the victim werg
living, he found that she had packed his bagstipe¢r confronted the victim over this and she
told him to leave the hous&he People v. Phillip WhitdNo. A139043, at *2 (COA Opinion at
ECF 3). Thereafter, petitioner retrieved the knife, either frakitthen or from the victim’s
dresser in her bedrootrand stabbed her repeatedly on thetrgithe of her neck and throat, as
well as her right arm and hand as the victim tried to defend heldetft 3-5. The evidence also
reflects petitioner’s anger at how the inctreated him the night of the killindd. at 2 (noting
that defendant complained to victim’s dauglaerthe day of the killing “She’s pushing me to no
limit with talking to me crazy, and | could justegmn”) Based on this record, the Court of Appeal
determined that, und&erezandWharton the evidence was sufficient to demonstrate
premeditation and deliberation, as wellpasvide indication of a motiveld. at 6-10. Viewing
this evidence in the light moftvorable to the prosecution, “anyti@al trier of fact could have
found the essential elements of the crimdifst-degree murder, namely deliberation and
premeditation] beyond a reasonable doubP&dyne 982 F.2d at 338 (quotintackson443 U.S.
at 319).

Therefore, petitioner has not shown that tlo&i€ of Appeal rejection of his insufficiency
of evidence claim was an unreasonable application of federal law. Petitioner has not establis
either that a rational trier ¢dct could not found proof of guilt beyond a reasonable doubt, or th

the Court of Appeal’s decisiomas objectively unreasonable.

¢ Although petitioner testifithat it was the victim whbrought the knife into the
bedroom, the Court of Appeal found that “it weagally plausible thgpetitioner], upon being
told to get out of [the victim’s] room, retrievedetknife from the kitchen in order to kill [her].”
This determination did not constitute amreasonable application of federal laee JacksqQm43
U.S. at 326 (finding that a federal habeas ctattst presume—even if it does not affirmatively
appear in the record—thtite trier of fact resolved any sucbnflicts in favor of the prosecution,
and must defer to that resolution”).
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V.

CLAIM REGARDING DENIAL OF COMPETENCY HEARING

A. State Court Opinion

In rejecting petitioner’s clan of unconstitutional denial of a competency hearing, the

California Court of Appeal explained:

In November 2009, following the filing of the information in this case,
defendant was found incompetent tanstérial. On January 14, 2011, the trial
court found that defendant was competard reinstated criminal proceedings.
Jury selection commenced on Mart2, 2012. The Court met with the
prospective jurors, who were given questiaires and asked to return for further
voir dire on March 14, 2012. On Mar&B, 2012, in light of the schedule,
defendant’s presence was excused fodtnye Defense counsel, however, alerted
the court that he wished to expressisaconcerns about defendant’'s mental
health. He waived defendant’s appeagafor the proceeding. He explained that
after thinking about defendant’s disruptive behavior theipuswday—defendant
had stormed out of the courtroom atbeing denied a telephone call to his
mother—and other things, including deflant’'s complaints that he was not
receiving the proper medication or treatmiamthis mental disease, he had doubt
about whether defendant was competerstand trial. Counsel related that
defendant had difficulty ke@pg on track and focused onniqoriority matters. He
concluded, “I haven’t until now acted onyareservations that I've had about Mr.
White’'s competence to stand trial, but I feel | can no longer continue to
balance it in my mind or continue to ass@&r. White’s behavior. I'm not trained
as a psychologist, and | think that giMeis history, some of the things I've
observed of him, which seems—whicle a&lentical to things observed and
documented when he underwent competgrogeedings a couple of years ago,
that it's time for the Court to considtre issue and exercise its powers and
responsibilities under [section] 1386 amethted sections.” The prosecutor
responded that he did not doubt deferidacompetency and defendant had
simply acted out because he was unhappy with the court’s decision. The
prosecutor noted that defendant was awétbe proceedings: “He testified at a
Miranda hearing. He knew what the issues werklisanda hearings. It sounds
like he’s been able to communicate widin. McDougall in talking about what the
defense is going to be; and from tieports, there certainly are signs of
exaggerations, malingering, doubts as to whétkes really truly facing a mental
disorder or if he’s just playing it up faral leniency or any secondary beneficial
preferences.”

The Court denied the request t@gend proceedings. The court noted
that defendant had been in its courtrofor a week during which defendant had
brought aMarsden[People v. Marsde(iL970) 2 Cal.3d 118] motion and a long
hearing had ensued. The court remartked it was “clear” to it “through those
discussions that Mr. White is very livaware of what these proceedings are
about. He expresses himself quite clearlyegard to his own desires and wishes
and needs. When those conflict with laayer’s intentions or the Court’s, Mr.
White gets very frustrated.” Thewo further commented that defendant
“testified quite lucidly during thliranda hearing. He didn’t like the fact that he
didn’t prevail at theMiranda hearing. He got very huffy at the table, and

25




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

shuffling around and making noise wittstfdocuments and his stack of papers
when that didn’t go his way. And thep@ts indicate that while Mr. White does
suffer from some sort of mental ilinedisere is a degree of exaggeration that has
been present throughout . . . both initial evatres . . . . But it's clear to me that
when Mr. White wants something, his algito communicate to both counsel and
the Court is quite clear and fervent . . [l]t is, without question, not a situation

in which Mr. White does not understane thature of these proceedings, the
gravity of these proceedings, where harg] what this is about. No question
about that. He knows what’s going ohhe question, a more nuanced one, is
whether he has an ability to assishis defense. And while | sympathize with
Mr. McDougall’s difficulty in gettingMr. White’s cooperation on some points,
because Mr. White seems fixated on a labtbier things at different times that are
not necessarily pertinent to his deferlde a phone call to his mother or like
some of his medical issues, buton’t think that there is substantial evidence that
would raise in the mind of an objeatiwbserver a reasorialmoubt that Mr.

White has the present ability to assmshis own defense. His willingness is
another thing, but these proceedingsntd be controlled by a defendant’s
willingness to assist in his own defense exdefthe extent that the Court were to
find or be concerned that whether thatingness was—or lack of willingness—
was really the product of some mental disoror disease. Ahl don’t see that to
be the case. | think it's a personalggue with Mr. White. And he seems quite
capable of conforming his behavior to sttaas that he’s agreeable with; that is,
when he wants to do something, he’s ‘@ooperative.’ If he doesn’t want to do
it, we all have to hear about how it's nelhat he wants and frustrating and unfair
tohim....”

Under section 1368, if “a doubtises in the mind dhe judge as to the
mental competence of the defendaattany point during the criminal
proceedings, the court must declare a daslib the defendant’s competence and
suspend proceedings until a hearing barconducted to determine if the
defendant is mentally competent. (8 1368, subdP@)ple v. Stankewi{1982)

32 Cal.3d 80, 91-92.) “‘Once a defendaas been found competent to stand
trial, a second competency hearingagquired only if the evidence discloses a
substantial change of or new evidergpresented casting serious doubt on the
validity of the prior finding othe defendant’s competence.’ Pdople v. Leonard
(2007) 40 Cal.4th 1370, 1415.) “A trial ctgrdecision whether or not to hold a
competence hearing is entitled to deferssrbecause the cduras the opportunity
to observe the defendant during trialPepple v. Roger006) 39 Cal.4th 826,
847.)

Here, a competency hearing had alyebeen held prior to trial and the
court found defendant competea stand trial. Whilelefense counsel alluded to
defendant’s difficulties in focusing on cdrtassues and his complaints about

proper medication, he did not offer new evidence of defendant’s incompetence or

show changed circumstances. Thers s no need to conduct a second
competency hearing. Moreover, the cowttjch had the opportunity to observe
defendant in several pretrial hearinfygind that he participated in the
proceedings, was well aware of what wasgpiring, and had the ability to assist
in his defense. In particular, theurt noted that defendant had brought a
Marsdenmotion and expressed his concermesadly, and that he testified lucidly
during hisMiranda hearing. There was thus no iadiion that the circumstances
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had changed since the first competehegring. “[T]he trial court may
appropriately take its personal observas into account in determining whether
there has been some significant changeedefendant’s metal state. This is
particularly true when, as here, thdaetelant has actively participated in the
trial.” (People v. Jonegl991) 53 Cal.3d 1115, 1153.Dn this record, the court
did not err in denying defense counsefquest to hold another section 1368
hearing.

The People v. Phillip WhitdNo. A139043, at *14-18.
B. Applicable Federal Law

A criminal defendant may not be tried unless he is competent and he may not waive h
right to counsel or plead guilty unlessdmes so competently and intelligentigodinez v.

Moran, 509 U.S. 389, 396 (1993). The convictioraaefendant while legally incompetent
violates due processCacoperdo v. Demosthen&y F.3d 504, 510 (9th Cir. 1994).

The test for competence to stand trial is Wkethe defendant demdretes the ability “to
consult with his lawyer with a reasonable degrerational understandingind a “rational as well
as factual understaimd) of the proceedings against hinGodinez 509 U.S. at 39@)ouglas v.
Woodford 316 F.3d 1079, 1094 (9th Cir. 2003). Thegiom “is not whether mental iliness
substantially affects a decision,ttwhether a mental disease, diber or defect substantially
affects the prisoner’s capacity to appreclateoptions and make a rational choic®énnis v.
Budge 378 F.3d 880, 890 (9th Cir. 20043ee, e.gDeere v. Cullen718 F.3d 1124, 1146-47
(9th Cir. 2013) (rejecting claim that petitionegsilty plea was motivated by irrational desire to
be put to death, renderingtpg®ner incompetent and hisqa invalid, whether or not he
understood his situation and ramifications ofdesision because what matters is not whether
petitioner had a mental illness that affecteddaisision, but whether he had a mental iliness that
affected his capacity to understandditsiation and makeational choices)Jnited States v.

Friedman 366 F.3d 975, 981 (9th Cir. 2004) (upholding finding of incompetence where

” The Court of Appeal noted tha®éople v. Sundberd981) 124 Cal.App.3d 944, upon
which defendant relies, is distinguishable. Ehénal counsel inforeed the court that the

psychiatrist who had previouslgund the defendant to be mentally competent had given a further

opinion that the defendant warobably not mentally competent to stand tridl &t p. 957.)

Trial counsel requested a continuaric confirm the psychiatrist@inion by another psychiatrist.
(Ibid.) Here, by contrast, defense counsel didhave any new evidence that defendant was
currently suffering from a mental disorder. the contrary, he acknowledged that defendant
might be exaggerating his symptomg:he People v. Phillip Whitd&No. A139043, at *17 n.8.
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defendant’s paranoid schizophrenia did na¢etthis understanding ofelproceedings against
him, but prevented him from working withshattorney to assist in his defense).

Due process requires a trial court to oragsychiatric evaltion or conduct a
competency hearingua spontéf the court has a good faitlodbt concerning the defendant's
competencePate v. Robinsqr883 U.S. 375, 385 (19668}acoperdo 37 F.3d at 51Gsee also
Davis v. Woodford384 F.3d 628, 644 (9th Cir. 2004) (calliaglaim of trial court error for
failing to conduct a competencydreng a “procedural incompetenckaim”). This responsibility
continues throughout triaDrope v. Missouti420 U.S. 162, 181 (1975).

A good faith doubt about a defendant’s competemses if “a reagnable judge, situated
as was the trial court judge whose failure@aduct an evidentiary heag is being reviewed,
should have experienced doubt with respecompetency to stand trialMaxwell v. Rog606
F.3d 561, 568 (9th Cir. 2010) (quotiKgplany v. Enomot®b40 F.2d 975, 983 (9th Cir. 1976) (er
banc));see, e.g.Stanley v. Cullen633 F.3d 852, 860-61 (9th Cir. 2011) (not unreasonable for

trial court to conclude there ot enough evidence before itriose a doubt about defendant’s

competence such that it should haua spontdeld a hearing where, on the one hand, defendamt

made some questionable choigestrategy and acted oddbyt, on the other hand, defense
counsel specifically informed trial court several times that they had no doubt about defendant
competency to assist them, defendant was coherég testimony and colloquies with the court,
state court judges indicated his demeanor in courtroom did not raise a doubt about his
competency, and the trial court had very litthmical or psychiatric evidence regarding
defendant’s mental health histordacoperdo 37 F.3d at 510 (denial of motion for psychiatric
evaluation did not render trial fundamentally ainfivhere petitioner made single conclusory
allegation he suffered from mental illnessge also Davis384 F.3d at 645-46 (defendant’s
decision to wear jail clothing and to refuse to sit at counsel thisleg most of penalty phase of
capital trial was not substantevidence of incompetence, wkeatefendant acknowledged risks of
his behavior and rationally weighed those riagainst likelihood he wodlprejudice himself by
having an outburst ifie sat at the tableQdle v. Woodford238 F.3d 1084, 1087-89 (9th Cir.

2001) (granting writ due to failut® conduct competency hearinghere reasonable jurist would
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have had good faith doubt of defendant’s compmtém light of a histoy of massive lobectomy,
followed by severe personality change and sefigsychiatric hospitalizations; a suicide attemp
while in jail awaiting trial; anaxpert testimony describing defemdfa extensive brain damage);
Torres 223 F.3d at 1110 (habeas relief granted ug8dy.S.C. § 2254(d)(2) because state court
denial of competency hearing was lthea an unreasonable factual findingdijted States v.
Loyola-Dominguez125 F.3d 1315, 1318 (9th Cir. 1997) (wleetrial court igpresented with
evidence that creates a “bondefidoubt” about the defendant'srguetency to stand trial, due
process requires that the court hold a competency hearing).

C. Analysis

Petitioner has failed to demonstrate that@ourt of Appeal’s decision regarding his
competency claim was contrary to anstituted an unreasorialapplication oPate Due
process requires a triaburt to order a psychiatric evatigm or conduct a competency hearing
sua spontéf the court has a good faith doubt ceming the defendant's competenPate 383
U.S. at 385Cacoperdp 37 F.3d at 510see also Davis384 F.3d at 644 (calling a claim of trial
court error for failing to conduct@mpetency hearing a “procedunatompetence claim”). This
standard is “clearly established Federal lasvdetermined by the Supreme Court” within the
meaning of 28 U.S.C. § 2254(d)(I)orres 223 F.3d at 1107 (citinBatg 383 U.S. at 385).

A state court’s finding of competency to stdndl is presumed coreeif fairly supported
by the record.Deere v. Cullen718 F.3d 1124, 1145 (9th Cir. 2013). No formal evidentiary
hearing is required for the presumption to appt,.at 1144. Petitioner musbme forward with
clear and convincing evident® rebut the presumptiorid. at 1145.

“In reviewing whether a stateal judge should have condudta competency hearing, we
may consider only the evidence that was before the trial judgeMurtrey v. Ryan539 F.3d
1112, 1119 (9th Cir. 20088maya-Ruiz v. Stewart21 F. 3d 486, 489 (9th Cir. 1990nited

States v. Lewj991 F.2d 524, 527 (9th Cir. 1993)Several factors are relevant to determining

1 In pre-AEDPA cases, if petitioner presefaderal habeas court with sufficient new
facts to create a real and substdmtaubt as to competency at theé of trial, even if those facts
were not presented to the trial court, petigr is entitled to an evidentiary hearirideere v.
Woodford 339 F.3d 1084, 1086 (9th Cir. 200Bpag v. Raines’69 F.2d 1341, 1343 (9th Cir.
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whether a hearing is necessangluding evidence o& defendant’s irrabnal behavior, his
demeanor at trial, and any prior medioplnion on competence to stand tridlrope, 420 U.S. at
180.

No evidence exists of any good faith doubtompetency, to the contrary, although the
petitioner “stormed out of theourtroom after being deniedelephone call to his mother,”
complained about the medication and treatmeméebeived for his mental disease, and had
difficulty keeping on track and focused on low priority matt&ree People v. Phillip WhitéNo.
A139043, at *15, these behaviors and complaintiemselves, do not create a good faith doubt
as to his competenc8ee Williams v. Woodfar884 F.3d 567, 606 (9th Cir. 2004) (finding that &
lack of attentiveness befotige trial judge is not enough toeate a good faith doubt about a
defendant’s competencé)nited States v. Whité70 F.3d 1077, 1084-85 (9th Cir. 2012) (finding
that a defendant’s disagreement with his attosreeyd inability to control his temper in the
courtroom are not enough to create bona didebt as to defendant’s competence).

Additionally, and as noted by the CourtAybpeal, petitioner participated Marsdenand
Miranda proceedings, and although he appeared upset when he did not prevailishioe
hearing, the trial court noted thatvas “clear” that “through thos#iscussions that [petitioner] is
very well aware of what these pemdings are about. He expredsesself quite clearly in regard
to his own desires and wishes and needg$and he] testified gte lucidly during theMiranda
hearing.” The People v. Phillip Whité&No. A139043, at *15-16. Theat court also noted that
although petitioner does appear to suffer from sonteo$onental iliness, reports regarding that
illness indicate that “there is a degree ddiggeration that has been present throughouitfl.] at
16; see also United States v. Gastelum-Alme®8 F.3d 1167, 1172 (9th Cir. 2002) (noting that
in finding facts and determining credibility, a distrocturt is free to assiggreater weight to the

findings of government experts than to the oppgsipinions of defensexperts). Based on this

1985). Actual incompetency at the timetwdél may be the basis for habeas religteinsvik v.
Vinzant 640 F.2d 949, 954 (9th Cir. 198%ge also Odle v. Calderp@19 F. Supp. 1367, 1378
(N.D. Cal. 1996) (referring to such claim as‘antual incompetency” claim to distinguish it from
a claim that trial court should have held a corapey hearing). Also, state court determinations
of competence to stand trial were entitled fwe@sumption of correctness in a federal habeas
proceeding.Evans v. Raings800 F.2d 884, 887 (9th Cir. 1986).
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record, as well as the fact that the trial coud Ameady held a competency hearing prior to trial
and found petitioner competent to so stand antattieof additional relevant evidence before the
trial court judge, the Court of Appeal foutltht there was no need to conduct a second
competency hearing.
Petitioner has failed to show that the CourfAppeal’s rejection ohis claim that he

should have received an additibnampetency hearing was an uni@aable application of federal
law. Other than the one mention by counsel ondid 3, the issue was never raised again. Had a
legitimate basis existed, counsel would have raisedopic again. Petitioner has not established
that he lacked the ability “to consult withsHawyer with a reasonable degree of rational
understanding” and a “rational as well as factualerstanding of the proceedings against him.”
Godinez 509 U.S. at 39@ouglas v. Woodford316 F.3d 1079, 1094 (9th Cir. 2003). Nor has he
shown that the trial court’s decision not to conduraither competency hearing resulted in actual
prejudice. See Brecht507 U.S. at 637.

VI.  CLAIM REGARDING RIGHT TO BE PRESENT AT A CRITICAL STAGE

A. State Court Opinion

In rejecting petitioner’s claim of unconstitutionalna to be present at a critical stage, th

11%

California Court of Appeal explained:

Finally, defendant contends that the trial court violated his constitutional
rights to be present at a critical stagehe proceedings when the court heard
defense counsel’s doubts as todompetency outside his presence.

“ ‘A criminal defendant’s right tde personally present at trial is
guaranteed by the Sixth and Fourteeithendments of the federal Constitution
.. .. [Citations.] ” People v. Lucer@¢2000) 23 Cal.4th 692, 716-71Zucerg.)

A defendant also has a state constitutiama statutory righto be present at
critical proceedings. Reople v. Perrf2006) 38 Cal.4th 302, 31Pérry).) “‘A
defendant, however, “does not have a righte present at every hearing held in
the course of a trial.” [Citation.] A defdant’s presence is required if it “bears a
reasonable and substantial relation ®fhll opportunity to defend against the
charges.” [Citation.] The defendant must show that any violation of this right
resulted in prejudice or violated the defemidaright to a fair and impartial trial.’

" (Lucerq supra 23 Cal.4th at p. 717.)

Here, defendant was not present ia tiourtroom because the parties had
not anticipated having any proceeding®pen court; counsel were present only
for the purpose of picking up copies oétjurors’ questionnaires. When defense
counsel brought up the issue of defendacwmpetency, he waived defendant’s
presence. We need not address the talad the waiver because any error in
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excluding defendant from thequeedings was harmlesd.uterq supra 23
Cal.4th at p. 716.)

We do not question that a competenegting can be a crital stage of the
proceedings. (Sekppel v. Horn (3rd Cir. 2001) 250 F.3d 203, 215.) But the
“hearing” at issue in this case was aatompetency hearing; rather defense
counsel simply wanted to alert the carhis concerns about defendant’s mental
health and to request that the causpend proceeding so the issue of his
competence could be determined at a competency hearingP€Bgesupra 38
Ca.4th at p. 312 ["a defendant may ordilyabe exclude from conferences on
guestions of law, even ihbse questions are criticalttee outcome of the case’].)
Defendant’s presence thus was not regijitiee proceedings was not critical, and
he has failed to show that his presewoeild have made any difference in the
outcome of the trial. The court, as we explairsadg had the opportunity to
observe defendant in court, and opitieat there was no substantial change in
defendant’s mental health or eviderstggesting the need for a new competency
hearing. Defendant never raised tb&ue of his competency once the trial
commenced. He has failed to showwees prejudiced by his absence.

The People v. Phillip WhitéNo. A139043, at *18-19.
B. Applicable Federal Law

The Supreme Court has recognizeat ththe right to personal presce at all critical stages
of the trial . . . [is a] fundamentaght[] of each criminal defendant.Rushen v. Spaj@64 U.S.
114, 117 (1983). This right derives from the Gonfation Clause of the Sixth Amendment and
the Due Process Clauses of the Fifth and Fourteenth Amendn@antgbell v. Woadl8 F.3d
662, 671 (9th Cir. 1994) (en banc). The ConfrontatClause protects a defendant's right to face
his accusers and applies to every stage of a Biek lllinois v. Allen397 U.S. 337, 338 (1970).

Due process, on the other hand, protects a dafgisdight to be prest “at any stage of
the criminal proceeding that is critical te tutcome if his presence would contribute to the
fairness of the procedureKentucky v. Stince#82 U.S. 730, 745 (198&ee, e.g.United States
v. Mitchell 502 F.3d 931, 973 (9th Cir. 2007) (en bano)\{lation of rights under Due Process
Clause or Confrontation Clause where trial judge met ex parte with Marshal to discuss secur
concerns regarding the transfer of the casmntiiher venue and aftdefendant announced his
refusal to be present for the penalty phase of trial).

The Supreme Court has never hidldt exclusion of a defendafinbm a critical stage of the
trial is a structural errorCampbell v. Rice408 F.3d 1166, 1172 (9th Cir. 2005) (en banc). The

rights to be present at all criéicstages and to be represerigaounsel, like most constitutional
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rights, are subject to harmless eramalysis “unless thdeprivation, by its v/ nature, cannot be
harmless.’® 1d. (quotingRushden v. Spaid64 U.S. 114, 117 n.2 (1983) (per curiam)).

The vast majority of cases will be subject to a harmless error/prejudice an8lgsi.g.
United States v. Gagnpa70 U.S. 522, 527 (1985) (harmlessor where defendant and his
counsel not present for in-caraaneeting of judge, juror an@wyer for one defendant where
juror expressed concern that defendaas sketching portraits of juryiRushen v. Spaid64 U.S.
114, 117-18 & n.2 (1983) (if constitutional error then errdraemless as to ex parte
communication between juror and judgen®rmation forgotten during voir direlnited States
v. Rosales-Rodrigue289 F.3d at 1111 (harmless error whendrstrict court sent an unsolicited
instruction to the jury outside the presence ofgheies, as “the instruon was not coercive and
did not cause the jury twsh to judgment”)Fisher, 263 F.3d at 917-18 (after finding absence
during readback was error under Sexct2254(d)(1), finding prejudice undBrecht v.
Abrahamson507 U.S. 619, 623 (1993), before affing grant of habeas relief)nited States v.
Barragan-Devis 133 F.3d 1287, 1289 (9th Cir. 1998) (SiAtmendment error in not conferring
with counsel about jury question harmless, wheastion not answeredecision not to answer
likely would have been same if conference had lebah, and answering question unlikely to have

changed verdict)Turner v. Marshall 121 F.3d 1248, 1255 (9th Cir. 1997) (defendant’s absenc;

D

from jury room during readback harmless err&ige 77 F.3d at 1144 (if defendant’s absence
from courtroom at time jury announced death eece¢ constitutional error at all, then error
harmless where no indication that presemoald have had any effect on jury)nited States v.
Felix-Rodriguez22 F.3d 964, 967 (9th Cir. 1994) (ertorpermit replay of tape-recorded

conversation without waiver oight to be present, but errbarmless beyond reasonable doubt);

8 In Campbell v. Ricgfor instance, the Ninth Circuit hetdat the petitioner had failed to
show that his counsel’s conflict ofterest adversely affectedrirepresentation of him, so had
failed to show that the conflict deprived himaofair and impartial trial, i.e., the conflict was
harmless.ld. at 1172-73. Nevertheless, a defendant&abe from certain stages of a criminal
proceeding may so undermine the integrity of tked process that the error will fall within the
category of cases requiring automatic reverkkdgler, 50 F.3d at 1476. This was recognized as
to sentencing itays v. Arave977 F.2d 475, 479-81 (9th Cir. 1992). However, a panel’'s holding
that a defendant’s absence at thg’gidelivery of the verdict im capital case was structural was
later rejected en band&ice v. Wood77 F.3d 1138, 1140-44 (9th Cir. 1996) (en banc).
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United States v. Kupau81 F.2d 740, 742-44 (9th Cir.) (sam=5rt. denied479 U.S. 823 (1986).
C. Analysis

Due process protects a defendant’s righidgresent “at any stage of the criminal
proceeding that is critical to its outcome i lpresence would contribute to the fairness of the
procedure.”Stincer 482 U.S. at 745. A defendant has a “righbe present at all stages of the
trial where his absence might fruserdhe fairness of the proceedingdyiited States v. Reye&4
F.3d 1184, 1194 (9th Cir. 2014) (internal quotatiomksa@mitted), but he is not required to be
present when his “presence would be es&| or the benefit but a shadovd: at 1193 (quotation
marks omitted)see id.at 1193, 1194 (concluding no constitutal violation when defendant was
excluded from side bar conference betweauri; counsel, and prospective juror because
defendant’s absence dmdt frustrate the fairrss of the proceedings).

Here, the record indicates that petitioner waspresent in the courtroom because couns
arrived only for the purpose of picking up copodéshe jurors’ questinnaires. Petitioner’s
counsel himself asked to go on the record andtegid an “overnighttoncern precipitating his
request to suspend trial proceedings artibtd a competency hearing. He also waived
petitioner’s presencelhe People v. Phillip WhitdNo. A139043, at *18. As noted, the trial court
denied the request. The conference idiglinot constitute a competency hearing. at 18;c.f.
Sturgis v. Goldsmith796 F.2d 1103, 1108 (9th Cir. 1986) (fingidue process right to be present
at competency hearing determining competengtand trial). The proceengs did not last long.
Therefore, petitioner has not ddiahed that the conference betwdws counsel and the trial court
constituted a critical stage in his criminal peeding, nor did his absenfcastrate the fairness of
the proceedings. As his counsetorded, his concern manifestagernight and given the entire
colloquy, counsel himself appeared to be manstfated with the challenges of handling a
difficult client.

Even if petitioner could sestablish, he has failed $how how his presence at the

impromptu conference would have impacted the outcointiee trial. The record indicates that th

trial court had ample opportunity to observe petitranecourt and found that he was able to aid in

his own defensel'he People v. Phillip WhitdNo. A139043, at *15-17. The trial court also
34
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previously conducted a competency hearingd found petitioner competent to stand trikal. at

17. Based on these determinations, the Coukppkal found that petitiwer failed to establish
that his absence resulted in meige. Moreover, the trial cauwvas under a continuing duty to
monitor petitioner’'s competendiiroughout trial and petitionelid not raise th issue again.
Therefore, any error did nog¢sult in actual prejudicend is therefore harmles§ee Brecht507
U.S. at 637see also United States v. Whe&it3 F.2d 1399, 1404 (9th Cir. 1987) (ex parte pretr
conference of counsel and judgeceinsel’s past use of drugsd alcohol harmless error as no
prejudice establisheddff'd on other grounds486 U.S. 153 (1988).

Thus, petitioner has failed to show that the €oliAppeal’s rejectiorof his claim that he
should have been present & ttonference during which hisunsel requested a competency
hearing was an unreasonabl@lagation of federal law.

VIlI. CUMULATIVE ERROR CLAIM

In some cases, although no singialterror is sufficiently prejdicial to warrant reversal,
the cumulative effect of several errors may stifljudice a defendant so much that his convictiof
must be overturnedSee United States v. Prest&73 F.3d 829, 835 (9th Cir. 2017) (reversing
conviction for aggravated sexual abuse of a chére multiple errors unfairly bolstered the
victim’s credibility, defendant was portrayedths “type of person” who would molest a child,
and the government’s case hingetirety on the victim’s credibity with little corroborative
evidence)Alcala v. Woodford334 F.3d 862, 893-95 (9th Cir. 20q83versing conviction where
multiple constitutional errors hindered defendant’s efforts to challenge every important eleme
proof offered by prosecutionjhomas v. Hubbard®73 F.3d 1164, 1179-81 (9th Cir. 2002),
overruled on other grounds by Payton v. Woodf@&p F.3d 815, 829 n.11 (9th Cir. 2002)
(reversing conviction based on cuiative prejudicial effect ofa) admission of triple hearsay
statement providing only evidence that defendiaot motive and access to murder weapon; (b)
prosecutorial misconduct in disclosing to the jthgt defendant had committed prior crime with
use of firearm; and (c) truncation of defense sr@samination of police officer, which prevented
defense from adducing evidence that someone else may have committed the crime and evid

casting doubt on credibility ahain prosecution witnesgyjcDowell v. Calderon107 F.3d 1351,
35
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1368 (9th Cir.) (cumulative effect of errors maydee habeas petitioner dlue process right to
fair trial), amended116 F.3d 364 (9th Cir. 199R&)acated in part byt30 F.3d 833, 835 (9th Cir.
1997) (en banc)nited States v. Frederick8 F.3d 1370, 1381 (9th Cir. 1996) (prejudice
resulting from cumulativefect of improper vouching by psecutor, improper comment by
prosecutor about defense counsel, and impragmission of evidence previously ruled
inadmissible required reversal even though eaar ervaluated alone might not have warranted
reversal).

However, where, as is the edsere, there is no single congibnal error existing, nothing
can accumulate to the level @tconstitutional violationSee Hayes v. Ayer832 F.3d 500, 524
(9th Cir. 2011)Mancuso v. Olivare2292 F.3d 939, 957 (9th Cir. 200Eyller v. Roe 182 F.3d
699, 704 (9th Cir. 1999Rupe v. Woad®3 F.3d 1434, 1445 (9th Cir. 1996). Accordingly,
petitioner has failed to estat cumulative error.

VIII. CONCLUSION

Accordingly, petitioner has not met his burdemshhow that he is in @iody in violation of
the Constitution or laws dreaties of the United Stateand his petition is heredyENIED. A
certificate of appealability will not issue.eRsonable jurists would not “find the [Court’s]
assessment of the constitutional claims debatable or wr@lgck v. McDanigl529 U.S. 473,
484 (2000). The Clerk shall enjedgment in favor of regmdent and close the file.

T 1SS0 ORDERED.

Dated: May 20, 2019

NITED STATESDISTRICT COURT JUDGE
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