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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PENINA TAGOIA, ET AL ., CaseNo. 17-cv-06777-YGR

Plaintiffs,
ORDER GRANTING DEFENDANTS' MOTIONS
VS. TO DISMISS

WELLS FARGO BANK, N.A.,ET AL, Re: Dkt. Nos. 12, 19, 58

Defendants

Plaintiffs Penina Tagoia and William Tagblerought the instant action against the
following ten defendants in connection with theefdosure of their former home: (1) Gregory L.
Geiser and Breckenridge Property Fund 2016, LLE?dtkenridge”) (together, the “Breckenridge
Defendants”); (2) Barrett DaffiRrappier Treder & Weiss, LLEBDFTW?”), Cheryl Lynn Asher,
Erica Denise Jones, Edward Alan Treder, Maweza, Clayton Allen Goff, and Brandye N.
Foreman (collectively, the “BDPFN Defendants”); and (3) Wie Fargo Bank, N.A. (“Wells
Fargo”). Plaintiffs assert thire claims for relief agjinst all defendants: ivrongful foreclosure;
(2) promissory estoppel; (3) violation of Califga Civil Code (“CivilCode”) section 2924.11, (4)
section 2923.7, and (5) section 2923.55; (6) slaofigtle; (7) violation of the Fair Debt
Collection Practices Act (“FDCPA”), 18 U.S.C1862; (8) violation of ta Racketeer Influenced
and Corrupt Organizations (“RICPDAct, 18 U.S.C. § 1692; (9) wlation of the Truth in Lending
Act (“TILA”), 15 U.S.C. § 1601; (10) violation ahe Real Estate Settlement Practices Act
(“RESPA”), 12 U.S.C. § 2605; (11) negligenc#2) violation of California Code of Civil
Procedure (“CCP”) section 1029ahd (13) quiet title. See generally Compl.)

! The spelling of the name of one of thaiptiffs is inconsistent throughout plaintiffs’
filings in this case. e, e.g., Dkt. 1 (“Compl.”) at 1 (appearing as both “William Tagoia” and
“William Tagoi”).) The Court adopts the spellingiagppears on the caption page of plaintiffs’
complaint.
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Currently before the Courteathree Rule 12(b)(6) motiofited by defendants, each of
which seeks to dismiss plaintiffs’ complaint foildige to state a claim upon which relief can be
granted® Having carefully considered the papers submitted and the pleadings in this action,
for the reasons set forth below, the C@&IRANTS defendants’ motions to dismiss plaintiffs’
complaint®
l. FACTUAL BACKGROUND

The following facts are based on the allegatiohglaintiffs’ comgaint and judicially
noticeable documents.

On or around July 31, 2006, plaintiffs alsted a $440,000 home loan (the “Loan”) from
World Savings Bank, FSB (“World Savings”). (CpInf 15.) The promissory note was secured
by a Deed of Trust against the real prop&rtated at 4661 Palomino Way, Antioch, CA 94531
(the “Subject Property”).1d. 1 2; WFRJIN Exh. A (“DOT")) Golden West Savings Association

Service Co. was named as the TrustetherDeed of Trust. (DOT at 2.)

2 Specifically, the motions before the Coaré: (1) the Breckertdge Defendants’ motion
to dismiss (Dkt. No. 12 (“Breckenridge Deftants’ MTD”)); (2) the BDFTW Defendants’
motion to dismiss (Dkt. No. 19 (“BDFTW DefendahMTD”)); and (3) Wells Fargo’s motion to
dismiss (Dkt. No. 58 (“Wells Fargo’'s MTD”)). Bmmotions were set for oral argument on April
17, 2018. The Court previously vacated such hganoting that it wouldsisue a written decision
on the papers without oral argument, pursuant ¥ Cocal Rule 7-1(b) ad Federal Rule of Civil
Procedure 78(b). (Dkt. No. 67.)

% In connection with their motions to di@s, the Breckenridge Defendants, the BDFTW
Defendants, and Wells Fargo each request that ot take judicial notice of documents which
are either: (i) publicly recorded in Contra Go§tounty; (ii) on filewith the United States
Bankruptcy Court, Northern Districf California; (iii) public records on file with the Secretaries
of State for Texas or Californ@ the State Bar of digornia; or (iv) former sections of the
California Civil Code. (Defendants Brecke&tge Property Fund 2016, LLC’s and Gregory L.
Geiser’'s Request for Judicial Notice (“BDRJINDKt. No. 12-1; Request for Judicial Notice in
Support of Defendants’ Motion @ismiss Plaintiffs’ Complain(*“BDFTWRJN”), Dkt. No. 20;
Wells Fargo Bank, N.A.’s Requefsir Judicial Notice in Support dfiotion to Dismiss Complaint
("WFRJN"), Dkt. No. 59.) These documents atkavailable publicly. Accordingly, the Court
GRANTS defendants’ unopposed requests to takecjalnotice of thes public recordsSee Leev.
City of L.A., 250 F.3d 668, 688-89 (9th Cir. 2001) (notingtairt may take judicial notice of
matters of public record” and documents whosehanticity . . . is not contested” and upon whic
a plaintiff's complaint relies) (internal qudian marks omitted) (alterations in originadee also
Fed. R. Evid. 201(b)(2).

* Because of the overlap in defendants’ retsiéor judicial notice, and for the sake of
brevity, the Court cites only tthe documents appended to Wells Fargo’s request. To the exte
cited document is not the subjed Wells Fargo’s request, the Court provides the appropriate
citation to the docket.
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Plaintiffs allege that in My@2006, prior to their loan traaction, World Savings’ assets
were acquired by Wachovia, which securitized and plaintiffs’ promissoy note and beneficial
interest in plaintiffs’ DOT to &eal Estate Mortgage Investmeé@wnduit (“REMIC”) trust entitled
the “WSR24 Trust.” (Compl. § 17.) Wachovia ghelly carried out thisale without executing
an assignment, thus “br[eakintle chain of title in the Countyf Contra Costa by failing to
reflect the change in beneficial interésthe DOT in the public record.ld,) Plaintiffs allege
that Wachovia’s contractual claims were thereaftertficted solely to the servicing rights to
[p]laintiffs’ loan by the terms of the Poolingé Servicing Agreement ['PSA’] for the Trust.”
(1d.)

After Wells Fargo acquired Wachaeyiplaintiffs allege that itlaimed a right to foreclose
on plaintiffs’ property and authorized a foreclosure and trustee’scsBleckenridge. I€l.)

“[A]ll the while,” plaintiffs allege, “World Savingsemained the holder of beneficial interest in
the public record according to the filestbé County of Contra Costa Recorderltl.) Plaintiffs
allege that “[n]o assignments were recordethiror of Wachovia or Wells Fargo relative to the
Subject Property in Contra Costa Countgldo breaking the chain of title.'1d()

In or around 2015, plaintiffs allege that lge~argo agreed to a loan modification
providing for a term of seven to ten years faipliffs to repay the outstanding balance on the
Loan, but this agreement was never recordédl. §(23.) Moreover, plaintiffs allege that Wells
Fargo negligently performed its gnarted duty to assess properly plaintiffs’ eligibility for a loan
modification. (d.  24.) Plaintiffs allege that Wellargo’s modification determination was
based upon an incorrect (inflatedpnthly income amount, thus “deging] [p]laintiffs of an
opportunity to pursue foreclosureagtance options without having fite for bankruptcy . . . .”
(Id.) Plaintiffs were allegedly “forced into bamiptcy as a result of is1negligent modification
application processing which negagiy effected [sic] their credit and caused them to incur

attorney’s fees and costs.td()°

®> The matters judicially noticeable here indicétat plaintiffs filedtwo separate petitions
for Chapter 13 Bankruptcy protection in connectwith the Subject Prapty, one in 2013 (the
“2013 Bankruptcy Action”) and another #9016 (the “2016 Bankrupy Action”). (See WFRJN
Exhs. E, L.) Plaintiffs’ complaint fers explicitly only to the latter.See, e.g., Compl. 1 22.)
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On February 10, 2016, Clayton Gadfsociate attorney for BDFTW, as attorney in fact fq
Wells Fargo, recorded a Substitution of Tagstsubstituting BDFTW as the Trustee under the
Deed of Trust. I¢. 118;WFRJN Exh. | (“SOT").) Plaintiffallege that BDFTW “never had any
rights as an attorney in fact for Wells Fargo wikpect to [p]laintiffs [sic] DOT . . . and that
neither BDFTW nor Wells Fargaad rights to record an SOT under the terms of the DOT.”
(Compl. 1 18.)

On March 2, 2016, Erica Denise Jones, assed@ttorney for BDFWV, recorded a Notice
of Default, which stated that plaintifigere $90,587.63 behind on their Loan paymen. f(19;
WFRJN Exh. J.) Plaintiffs allege that the Notice of Default is invalid because, in addition to
“executed by BDFTW allegedly on behalf of Welargo,” Wells Fargo didot apply Chapter 13
payments or Chapter 13 payment plan modificatredits toward the Loan. (Compl. § 23he
inaccurate amount allegedly “materially inted@mwith their right of reinstatement.’ld( 1 19.)
Further, plaintiffs allege, the Notice of Defadirected them to contact BDFTW, which they
assert “did not legally exist in California,” andethwere never assignadsingle point of contact
(“SPOC") regarding their previously sulited loan modification application.d; 1 31.)

On August 2, 2017, Manuel Loeza, foreclosure specialist for BDFTW, recorded a Noti
of Trustee’s Sale with respectttte Subject Property, which annaed a foreclosure sale date of
September 6, 20171d 1 20; WFRJN Exh. T (“NOTS”).) Platiffs allege that at the time the
Notice of Trustee’s Sale was recorded, theylheeh in regular contact with Wells Fargo and
were notified that their loan modification applicatiwvas under review and that a stay of sale wa
in effect. (Compl. 1 20.) In reliance on thesgresentations, plaintiffs lage that they did not
petition for emergency bankruptpyotection, post additional goh payments, or pursue other
options for reinstatementld()

On September 6, 2017, BDFTWrmhucted a trustee’s saleychthe Subject Property was
sold to Breckenridge.ld. 1 21.) Plaintiffs allege that theyere not served the Notice of Trustee’
Sale and that the sale was held without their knowledge § €0.) Cheryl Asher, associate
attorney for BDFTW, recorded a Truste®eed Upon Sale on September 21, 2017, which

conveyed the Subject Property to Breckenriddgd. §(21; WFRJIN Exh. U (“TDUS").)
4
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With respect to the foregoing, plaintiffs allegéhis substitution was a legal impossibility
due to the fact that there was no intervenirgiggsnent recorded in var of Wells Fargo and
because Wells Fargo lacked authority under the BiCiold a trustee’s sale and because BDFT
lacked authorization to practitav and was not operating legaitythe State of California and
did not legally exist as a business entity idifGenia which caused the SOT and subsequently
recorded documents executed by BDFTW todid.” (Compl. { 21.) With respect to
Breckenridge, plaintiffs allege that it is nogaod-faith purchaser in part because it, along with
BDFTW, “engaged in pre-foreclosure negotiatianth Wells Fargo regarding scheduling the sal
and terms of the sale[,] which grounds dictateding that the sale iglegal . . . .” (d.) Thus,
plaintiffs allege, Breckenridge atd not have received any legaterest under the Trustee’s Deed
Upon Sale. 1@.)

Moreover, the matters judicially noticeable hemdicate that the automatic stay in the
2016 Bankruptcy Action remained in place until J8Jy2017, when the bankruptcy court lifted th

stay due to plaintiffs’ failure toure their post-petition deult. (WFRJN Exh. R.) Plaintiffs allege

v

(4%

D

that they were not served thaler granting relief from the automatic stay and thus were unaware

that the stay was no longer in&gt at the time the trustee’s sadek place. (Compl. § 22.) For
this reason, they allege they suffered a “secret sald.) The 2016 Bankruptcy Action was
dismissed on November 7, 2017 based on plainfdfkire to make plan payments. (WFRJN
Exh. S.)

However, plaintiffs allege #t they did not have a “lorfgstory of nonpayment” and in
fact “continued paying their mortgage uptil the sale.” (Compl. 1 23.)
I. LEGAL FRAMEWORK

Federal Rule of Civil Procedure 8(a) requirgdaantiff to plead each claim with sufficient
specificity to “give the defendant fair noticewhat the . . . claim is and the ground upon which
rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (intefrrpuotation marks omitted).
The factual allegations in the complaint “mbstenough to raise a right to relief above the
speculative level” such that tleaim “is plausible on its face.ld. at 556-57. Moreover, a

plaintiff suing multiple defendants “must allege the basis of his claim against each defendant
5
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satisfy Federal Rule of Civitrocedure 8(a)(2) . . . .Gauvinv. Trombatore, 682 F. Supp. 1067,
1071 (N.D. Cal. 1988). “Specific eatification of theparties to the actittes alleged by the
plaintiff[] is required . . . to enable][defendant to plead intelligently Herrejon v. Ocwen Loan
Servicing, LLC, 980 F. Supp. 2d 1186, 1196 (E.D. Cal. 2013) (internal quotation marks omitte

A complaint that falls short of the Rule 8(a) standard may be dismissed if it fails to sta
claim upon which relief can be granted. Fed. R. €i 12(b)(6). “Dismissal under Rule 12(b)(6)
is appropriate only where the complaint lack®gnizable legal theory or sufficient facts to
support a cognizable legal theoryMendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097,

1104 (9th Cir. 2008). For purposes of rulingsoRule 12(b)(6) motion, the Court “accept[s]
factual allegations in the complaint as true and construe[s] the pleadings in the light most
favorable to a nonmoving partyManzarek v. &. Paul Fire & MarineIns. Co., 519 F.3d 1025,
1031 (9th Cir. 2008).

The Court, however, need not accept as atlegations contradicted by judicially
noticeable factssee Shwarzv. United Sates, 234 F.3d 428, 435 (9th Cir. 2000), and it “may look
beyond the plaintiff’'s complaint tmatters of public record” wibut converting the Rule 12(b)(6)
motion to a motion fosummary judgmenghaw v. Hahn, 56 F.3d 1128, 1129 n.1 (9th Cir. 1995)
Nor must the Court “assume the truth of legalaosions merely because they are cast in the
form of factualallegations.” Fayer v. Vaughn, 649 F.3d 1061, 1064 (9th Cir. 2011) (per curiam)
(internal quotation marks omitted). Merefrlusory allegations of law and unwarranted
inferences are insufficient tiefeat a motion to dismiss Adams v. Johnson, 355 F.3d 1179, 1183
(9th Cir. 2004).

If a court determines that a complaint shdutddismissed, it should give leave to amend
unless “the pleading could npbssibly be cured by the allegation of other facGdok, Perkiss &
Liehe, Inc. v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 247 (9th Cir. 1990). In making this

determination, a court must bear in mind “the uhyleg purpose of Rule 15 to facilitate decisions

on the merits, rather than on thleadings or technicalities.Lopez v. Smith, 203 F.3d 1122, 1127

(9th Cir. 2000) (en banc) (alterations and internal quotation marks omitted).
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II. THRESHOLD |SSUE PLAINTIFFS ' COUNSEL’ S DERELICTION

Though plaintiffs’ counsel has filed separate fsria opposition to each motion to dismiss
the Court can only assume, given the nature obtieding, that she did natraft each brief with
defendants’ respective motions in mind. As fatresCourt can tell, platiffs’ opposition briefs
filed in response to the Breekridge Defendants’ and the BDW Defendants’ motions to
dismiss are identical, as is their opposition biiletl in response to Wells Fargo’s motion to
dismiss with the exception of two additional pafjeStartlingly, the “Law and Argument” section
of the oppositions filed in response to the Besukdge Defendants’ artle BDFTW Defendants’
motions to dismiss match the same section afposition brief filed by plaintiffs’ counsel in an
entirely separate case, including typographical errofs Moreover, the bulk of each opposition
before the Court here consistsfattual allegations peated verbatim from plaintiffs’ complaint,
including numerous referencesdomplaint exhibits “attached hereto,” but which are not in fact
re-attached to the oppositionsse€, e.g., Opposition to Breckenridgeefendants’ MTD at
4:25-26.) Plaintiffs also ignore most of the argume asserted by defendants, while addressing
other arguments that defendants do not makehdrt,ghere is little to indicate that plaintiffs’
counsel even reviewed defendants’ moypagers before filing her opposition briefs.

In addition, the complaint in this matter igaerbasic precedent. Counsel’s “kitchen sink
approach is either the resafta complete lack of undersiding of legal precedent or an
intentional and strategic attempt to misuse the judicial process to the detriment of both the
defendants and the Court. The Court tends tewelhe latter given theumerous cases in the

foreclosure arena for which counsel is of recbideither bodes well for counsel. Given this

® Indeed, plaintiffs’ opposition to Wells Farg motion contains the same introduction as
their opposition to the Breckenridge Defendants’ omgterroneously statingdhthe brief is in
response to the “motion of Breckenridge Prop€&rnd 2016, LLC and Gregory Geiser to dismis
complaint,” rather than to Wells Fargo’s motioi€ofnpare Plaintiffs’ Opposition to Motion of
Breckenridge Property Fund 2016, LLC and Gredgeyser to Dismiss Complaint (“Opposition
to Breckenridge Defendants’ MTD”) at 1, Dkt. No. 88th Plaintiffs’ Opposition to Motion of
Wells Fargo Bank, N.A. to Dismiss Complain©fposition to Wells Fargo’s MTD”) at 1, Dkt.
No. 64.)

’ See Glaser et al. v. Nationstar Mortg., No. 16-cv-07245-LB, Dkt. No. 44.

8 The Court notes that thisi®t the first time that it haseen concerned about this issue
7
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backdrop, the Court will not alo unrestrained amendment of the pleadings and has implemer

a process herein which affords plaintiffs the apiiit amend while requiring plaintiffs’ counsel to

demonstrate proactively thediafor any claim asserted.

V. DiscussION

In light of plaintiffs’ failure to file coherenvppositions, the Court iaclined to agree with
the majority of the argumentsisad in defendants’ motionssee Ardente, Inc. v. Shanley,

No. C 07-4479 MHP, 2010 WL 546485, at *6 (N.D. G&atb. 9, 2010) (“Plaintiff fails to respond

to this argument and therefazencedes it through silence.ror purposes of this Order, the

Court assumes familiarity with the arguments raised in defendants’ motions to dismiss and fi

as follows:

e As a preliminary matter, plaintiffs’ second ¢lugh tenth and thirteenttauses of action as
asserted against the Breckenridge DefendantSiaressep WITH PREJUDICE as these
causes of action do not purport to alleg wrongdoing committed by these particular
defendants.

e Plaintiffs’ claims for violation of Civil Codsection 2923.55, slander ofiéi, violation of CCP
section 1029.8, and quiet title ddesmiISSED WITH PREJUDICE as they are premised entirely
on plaintiffs’ theory that “thérustee’s sale was initiateshd conducted by parties with no
lawful interest in [p]laintiffs’ DOT due to thbreaks in the chain afle and non-existent
and/or illegal business entisiencluding BDFTW and Breckemige and fraudulently recorded
documents in the County of Contra Costa.” (Compl. #2%rst, assignments of the note
need not be recorded, and in any event the rsgtidicially noticeable here show that Wells

Fargo is the current beneficiary under 2096 Deed of Trust signed by plaintiffSee Kramer

with this particular attorney. Should the sassie arise again, the Court will issue an Order to
Show Cause why she should not be sanctioned.

® The Court’s ensuing rulings with respect to these specific causes action are thus dir
at the BDFTW Defendants and WeHargo, unless otherwise noted.

19 To the extent these claims fail fadiependent reasons, the Court does not address
them.
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v. Quality Loan Servicing Corp., 666 F. App’x 646, 648 (9th Cir. 2016) (“[U]nder California
law, assignments of the Note need not be recordede’glso WFRJIN Exh. Ajd. Exh. B at
ECF 35-36. Second, plaintiffs laskanding to challenge thelihty of the securitization
process, and regardless, “a defendant bank daesvadidate its ability to enforce the terms
of a deed of trust if the loan &ssigned to a . . . [REMIC].Michael J. Weber Living Tr. v.

Wells Fargo Bank, N.A., No. 13-cv-00542-JST, 2013 WL 1196959, at *3 (N.D. Cal. Mar. 25
2013) (internal quotation marks omittegge also, e.g., Morgan v. Aurora Loan Servs., LLC,

646 F. App’'x 546, 550 (9th Cir. 2016) (holding thlaecause an act wiolation of a trust
agreement is voidable—not void—under New Yok, lavhich governs the . . . [PSA] at issue
[the plaintiff] lack[ed] standing”}* Third, the Deed of Trust provided that “Lender may at
any time appoint a successor trustee andReegon shall become the Trustee under this
Security Instrument as if originally namedTasistee” (DOT at 12), anithe matters judicially
noticeable here show that: (i) BDFTW was a s&gied limited liability partnership in Texas
and a registered foreign limitéidbility partnership in Califoria, and was also registered by
the State Bar of California at the redet times alleged in the Complaise BDFTWRJN
Exh. 6-9); (ii) defendants Asher, Jones, Tre@aff, and Foreman wegtive attorneys in
California during the relevant times allegedhe complaint and thus did not engage in the

unauthorized practice of law in issuing the Trustee’s Deed Upon Sale, Notice of Default,

' To the extent plaintiffs rely oBlaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079
(2013) to argue that the assignmenswaid rather than merely voidabke¢ Compl. {1 40,
42-43), that case has been heaviltia@zed in this circit, and as stated above the Court follows
the majority of cases concluding that borrowarsh as plaintiffs lack standing to challenge
irregularities in the securitization of their notgee, e.g., Gieseke, No. 13-cv-04772-JST, 2014
WL 718463, at *3 (N.D. Cal. Feb. 23, 2014) (“[Clourtghis and other districts have noted that
Glaski represents a distinct minority view on thenstimg of third parties to enforce or assert
claims based on alleged violations of a PSA, anddbaits in . . . [thé&lorthern] District have
expressly rejecte@laski and adhered to the majority view tladividuals who ag& not parties to a
PSA cannot base wrongful foreclosure claimslbeged deficiencies in the PSA/securitization
process.”) (alterations in original) (internal quotation marks omitted)also Mendaros v.
JPMorgan Chase Bank, N.A., No. 16-cv-06092-HSG, 2017 WL 2352143, at *5 (N.D. Cal. May
31, 2017) (noting “‘an overwhelming majority’ aburts have criticed and rejecteddlaski’s]
interpretation of New York trust law, holdingstead that acts in caavention of the trust
instrument are merelpoidable’) (quoting Mendoza v. JPMorgan Chase Bank, N.A., 6 Cal. App.
5th 802, 805 (2016)emphasis supplied).
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Notice of Trustee’s Sale, and Substitution of Trustsee BDFTWRJIN Exhs. 10-14); and (iii)
defendant Loeza, as plaintiffs note, wasradtosure specialist dung the relevant times
alleged in the Complaint, not an attorney (Compl. fs88also NOTS at 2)** Fourth,
plaintiffs’ contention that Wells Fargo failed apply their Chapter 13 bankruptcy payments
toward the Loan is contradicted by judiciafigticeable orders entered in plaintiffs’ 2013
Bankruptcy Actioft® and by plaintiffs’ proposed Chapt&3 plan filed on September 9, 20'6.
(See WFRJN Exhs. G, H, M.) Fifth, judiciallgoticeable documents relied on by the Court ir
connection with its prior ordetenying plaintiffs’ motion fola temporary restraining order
indicate that Wedgewood, LLC @sregistered limited liabilitgorporation in Delaware and a
registered foreign limited liabilitgorporation in California. See Dkt. No. 53-1 Exh. Bsee
also Dkt. No. 56 at 3 n.3.) To the extent pldisti other claims rely on this theory, they are
likewise DISMISSED WITH PREJUDICE "

e To the extent plaintiffs’ claims against tBeeckenridge Defendants rely on the theory that
“Breckenridge cannot be considered a boda purchaser for vagubecause the deed on
which the transfer is based[] is voide¢, e.g., Opposition to Wells Fargo’s MTD at 11), they

areDISMISSED WITH PREJUDICE.®

2 1n any event, plaintiffs’ allegations attte judicially noticeable documents establish
that the foreclosure proceeding against thei& Property was a nguelicial foreclosure
proceeding, and thus the BDFTW ferdants were merely perfomg the ministerial duties of a
foreclosure trustee as opposed to practicing [@erefore, plaintiffsallegations of illegal
activity and/or unlawful practice of law by tBOFTW Defendants appe&w be irrelevant.

13 As established by those orders, piiffist 2013 Bankruptcy Ation was dismissed on
December 22, 2015 as a result of plaintiffs’ failtorenake payments due pursuant to a stipulatic
entered into between phiffs and Wells Fargo.

4 In their proposed plan, plaintiffs listélte amount of arrears owed to Wells Fargo as
$98,978.82.

1> For example, plaintiffs’ wrongful foreclase claim is based in part on this theory.

1% plaintiffs’ separate assertion that Bredfege is affiliated with BDFTW and that the
Breckenridge Defendants and BDFTW “illegally partnered for a secret profit which . . . cause
sale to be void” is not supped by any plausible factual ajations, and it amounts to nothing
more than speculation. (Compl. § 4& alsoid. 1 5, 12, 21, 44 Moreover, plaintiffs are
essentially making a claim that the sale is vam@dause it was fraudulent. However, they do not
meet the federal pleading standardffaud, which requireparticularity. See Fed. R. Civ. P. 9(b);
see also Shell v. Deutsche Bank Nat. Trust Co., No. 2:13-cv-2178-MCE-DAD, 2014 WL 325147,

10
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e Plaintiffs’ claim for wiongful foreclosure i®1sMISSED WITH PREJUDICE to the extent it is
predicated on defendantsleged use of robo-signerSee Mendoza, 6 Cal. App. 5th at 819
(“[T]o the extent that an assignment wasantfrobo-signed, it would beoidable, not void, at
the injured party’s option. . . . The bank, tieé borrower[,] would béhe injured party.”)
(first alteration in original) (internal citation and quotation marks omittedjhe Court
otherwiseDISMISSES plaintiffs’ wrongful foreclosire claim but grants thelreAveE TO
AMEND, in accordance with the Court’s rulings herein.

e Plaintiffs’ promissory estoppel claim &smISSED WITH PREJUDICE as asserted against the
BDFTW Defendants, to the exteit is predicated on their participation in the loan
modification process, and is otherw3sMISSED WITHOUT PREJUDICE. In amending their
complaint, plaintiffs shall be more specifiegarding the alleged promises made, including
who made them, when they were made, piféshdetrimental reliane thereon—particularly
in light of plaintiffs’ judicially noticeable stipulation with Wellsargo, entered as an order of
the bankruptcy court on March 13, 2017 in the 2016 Bankruptcy AceWW(FRJIN Exh. Q
at ECF 5-9)—and damages.

e Plaintiffs’ dual tracking claim undeCivil Code section 2924.11 BISMISSED WITH

at *10 (E.D. Cal. Jan. 29, 2014) (“Plaintiffs must géidfacts . . . such as the times, dates, placeg
benefits received, the identity of the person makiegmisrepresentation, and other details of thg
alleged fraudulent activity.”).

Given plaintiffs’ “fail[ure] to demonstratthat the property foreclosure was void or
unauthorized,” plaintiffs must indate in their amended complaitd,the extent one is filed, “a
credible, legitimate tender of oriaty to tender amounts outstanding[gée Floresv. EMC
Mortg. Co., 997 F. Supp. 2d 1088, 1107 (E.D. Cal. 2014), eratithe Court to specific authority
excusing tender in light gflaintiffs’ amended claims.

" The Court does not address here therajheunds on which plaintiffs’ base their
“broken chain of title” theory for wrongful foreclosjrnamely “break in the chain of title due to
no recordation of any assignments, faulty seization, utilization ofan invalidly formed/non-
existent trustee, sale to a non-existent cargpholding a secret trugts sale, and lack of
authority by the purported trustee, BDFTW, witcdbn of the dual-trackopprohibition and single
point of contact provision, and federal stagjtincluding on grounds that although servicing wag
transferred to Wells Fargo, Plaffd never received statutonotices advising Plaintiffs of
changes in their servicer.'S¢e Compl. § 36.) First, many are unavailing for the reasons alread
discussed. Second, plaintiffs dot provide legal support for theargument. Third, the Court
dismisses below many of their claims @alifornia and federal violations.

11
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PREJUDICE. Plaintiffs’ factual allgations of conduct pre-20X&nnot support a claim under g
statutory section whiclook effect on January 1, 2018ee Cal. Civ. Code 8§ 2924.1%¢e also
Rocha v. CIT Bank, No. 17-cv-05082-BLF, 2018 WL 1609636, at *7 n.4 (N.D. Cal. Apr. 3,
2018) (“Beginning January 1, 2018, a new ‘duatking’ provision is provided under 8
2924.11 ... .")Rockridge Tr. v. Wells Fargo, N.A., 985 F. Supp. 2d 1110, 1152 (N.D. Cal.
2013) (“The HBOR does not state tlitahas retroative effect.”).

e Plaintiffs’ claim for violation of Civil Code 2923.7 BismMISSED WITH PREJUDICE as
asserted against all defendants except VWeligo (the loan seicer) and otherwise
DismisseD WITHOUT PREJUDICE So that plaintiffs mayleege, consistent with their
obligations under Federal Rule of Civil Prouesl 11, that they requested a SPOC and plead
facts sufficient to demonstrate that any purpbftelure to assign a SPOC caused plaintiffs
economic damagesSee Rockridge, 985 F. Supp. 2d at 1152 (finding that section 2923.7
“imposes duties only on the loan servicesge also Galvez v. Wells Fargo Bank, N.A., No.
17-cv-06003-JCS, 2018 WL 2761917, at *7 (N.DIl.Qane 7, 2018) (“[Section 2923.7] only
applies when borrowers requestiagle point of contact. If the loan modification process
automatically triggered a single point of cacttrequirement, there would be no need to
condition the requirement on a ‘request from the borrowef ™).

e Plaintiffs’ RICO claim isDismisSeD WITH PREJUDICE, consistent with the Court’s efforts to

“flush out frivolous RICO allegations an early stage of the litigationWagh v. Metris

18 The Court additionally notebat plaintiffs’ contention that they “were directed to
contact BDFTW . . .[,] which dinot legally exist in Califorai’ (Compl. § 31) fails for the
reasons discussed above. To the extent plaiobfigplain that they were directed to contact a
group of individuals rather thansingle individual, section 2923éj(permits a “single point of
contact” to include a group of individuals. Simpaving multiple people help plaintiffs does not
give rise to a cause of actionder section 2923.7. As for plaiiféi assertion that “a single point
of contact was never availalite speak with [p]laintiffs” (Compl. § 69), this argument is
contradicted by other allegations in the complalgg, e.g., id. 59 (referencing “numerous
conversations” with defendantsdl, 1 20 (“Plaintiffs were in regat telephone contact with Wells
Fargo . . . .")seealso Saber v. J.P. Morgan Chase Bank, N.A., 650 F. App’x 527, 528 (9th Cir.
2016) (“[Appellant] has not plausiphlleged that he was notvgin a single point of contact
because he alleges in relatiorfaaother] claim that he was imtact with J.P. Morgan regarding
a loan modification and that J.P. Morgan responded to that inquiry.”). Should plaintiffs choog
amend this claim in accordance with Rule 1se&tsorth above, they should also spebiyw
Wells Fargo allegedly violatetthe Civil Code’s SPOC provision.
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Direct, Inc., 348 F.3d 1102, 1108-09 (9th Cir. 20038)erruled on other grounds by Odomv.
Microsoft Corp., 486 F.3d 541, 551 (9th Cir. 2007). Plaintiffs’ RICO claims here have bee
brought by plaintiffs’ counsel ingarly identical form in other cas in this district and have
been dismissed with prejudic&ee, e.g., Glaser v. Nationstar Mortg., LLC, No. 16-cv-07245-
LB, 2017 WL 1861850, at *11-12 (N.D. Cal. May 9, 20@ting similar allegations did

“not satisfy Rule 9(b)’s heigbhed pleading standard and agsdita RICO claim that [was]
‘far from plausible™) (quotingBergman v. Bank of Am., No. C-13-00741 JCS, 2013 WL
5863057, at *29-30 (N.D. Cal. Oct. 23, 2013) (collegtitases and dismissing nearly identica
claims with prejudice))Rubio v. U.S Bank N.A., No. C 13-05752 LB, 2014 WL 1318631, at
*17-18 (N.D. Cal. Apr. 1, 2014) (citinBergman and dismissing RICO claims with
prejudice). The Court adoptsetireasoning of these previouseasand finds that plaintiffs’
RICO allegations do not satisBule 9(b)’'s heightened pleandj standard and assert a claim
that is “far from plausible.”Bergman, 2013 WL 5863057, at *30 (citingachariasv. JP

Morgan Chase Bank, N.A., No. 12-06525 SC, 2013 WL 588757, at *3—4 (N.D. Cal. Feb. 13
2013) (summarizing RICO allegations similarhose here and dismissing claim as “far from
plausible” and “simply improper”)).

Plaintiffs’ FDCPA claim iDismisSED WITH PREJUDICE as the matters judicially noticeable
here indicate that no defendant is a “debt collect8eg, e.g., WRFIN Exhs. A, B, E, F, |, L;
see also Wise v. Wells Fargo Bank, N.A., 850 F. Supp. 2d 1047, 1053 (C.D. Cal. 2012) (“The
FDCPA specifically excludes creditors collectihgir own consumer debts. . . . Mortgage
loan beneficiaries and servicing comparaes not ‘debt collectors’ under the FDCPA.”)
(internal quotation marks omitted}¥ieseke, 2014 WL 718463, at *5 (“Tenlaw is well settled
that FDCPA's definition of debt collector d®eot include the consumer’s creditors, a
mortgage servicing company, or any assigndaeflebt.”) (internaduotation marks omitted);
Knockumv. BAC Home Loans Servicing, L.P., No. 2:12-cv-0416-GB-DAD-PS, 2012 WL
3730755, at *4 (E.D. Cal. Aug. 27, 2012) (“[F]orectason the subject property pursuant to :
Deed of Trust is not the tection of debt within theneaning of the FDCPA.”).

Plaintiffs’ claim for violation of TILA isDISMISSED as time barred andismMISSED WITH
13
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PREJUDICE to the extent plaintiffs seakscission of their loan. To the extent plaintiffs seek
only damages, the claim as assegdgdinst the BDFTW DefendantsDssmiSSED WITH
PreJuDICE,*® but the Court otherwisgrants plaintiffd. EAVE To AMEND to disclose
information about their adjustable intsteate (and the l&ted allegations)sée Compl. § 141)
and allege why the statute of limitations shouldddied. The Court advises plaintiffs that
“the mere existence of TILA violations does sopport equitable tollingf TILA’s statute of
limitations.” Quach v. Bank of Am., N.A., 5:13-CV-00467-EJD, 2013 WL 3788827, at *3
(N.D. Cal. July 17, 2013’

e Plaintiffs’ qualified written request (*“QWR”)-based RESPA clainDisMISSED WITH
PREJUDICE as asserted against BBFTW Defendants because BDWTis not a loan servicer
andDismisseD WITHOUT PREJUDICE as asserted against Wellgg@so that plaintiffs may
identify the QWR on which they base thelaim and how Wells Fargo’s response was
insufficient. Plaintiffs’ notificiion-based RESPA claim is similaf}smisSeED WITH
PREJUDICE as asserted agairtee BDFTW Defendants aridisMISSED WITHOUT PREJUDICE
as asserted against Wells Fargo becausedbd €annot be sure, light of plaintiffs’
pervasive use of group pleading, whether the icatibn-based RESPA claim is directed at
Wells Fargo. See Crawford v. Cal-Western Reconveyance Corp., No. CV 12-10598 DSF
(VBKXx), 2013 WL 12131585, at *3 (C.D. Cal. Feb. 25, 20@B3missing with prejudice

plaintiffs’ RESPA claim againgine defendant because plaintifisl not “plead[] or otherwise

19 Plaintiffs’ assertion that BDFTW is liabfer the other defendants’ TILA violationseg
Compl. 1 143) is unpersuasive beaugl) as discussed above, ptdfs to not have standing to
enforce the PSAsee Bergman v. Bank of Am., N.C., No. 13-cv-00741-JCS, 2014 WL 265577, at
*4 (N.D. Cal. Jan. 22, 2014); and (2) 15 U.S.Ctiem 1641(g) applies onlto “creditors,” and
the matters judicially noticeable here show BBFTW is instead a trustee of the Deed of Trust
and is thus “exempt from TILA because oflitaited role under California law . . . .See Vogan
v. Wells Fargo Bank, N.A., No. 2:11-CV-02098-JAM-KJN, 201WL 5826016, at *4 (E.D. Cal.
Nov. 17, 2011).

20 The Court notes that plaifis’ TILA claim—and their wrongful foreclosure claim, for
that matter—is based in part on defendants’ purddegure to notify plainfifs of any transfer of
interest in the Loan.Sge Compl. 11 36, 142.) However, this theory fails as the requirement to
provide notice of transfer of intest, codified at 15 U.S.C. § 1641(g), “went into effect on May 1
2009, and its application is not retroactiv®funugala v. JP Morgan Chase Bank, N.A., No.
12cv2106-WQH-KSC, 2015 WLI56119, at *4 (N.D. Cal. June 30, 2015)
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establish[] that [defendant] [was] a loan seev and [defendant] @] provided documents

indicating that it [was] merely the substitutedstiee, not a loan servicer”). On amendment,

plaintiffs must also plead faxshowing how any alleged violatis caused pecuniary damages$

¢ Plaintiffs’ negligence claim as asssitagainst the BDFTW DefendantisMISSED WITH
PREJUDICE as these defendants do not gMaantiffs any common law dutySee Susilo v.
Wells Fargo Bank, N.A., 796 F. Supp. 2d 1177, 1187 (C.D. 411) (“The trustee of a deed
of trust is not a true trustee, and owes dadiary obligations; henerely acts as a common
agent for the trustor and the beneficiary & tieed of trust.”) (iternal quotation marks
omitted);see also Galvez, 2018 WL 2761917, at *8 (noting “Califioia Courts have refused to
impose duties on the trustee other than thosesepby statute or specified in the deed of
trust”) (internal quotation markamitted). Plaintiffs’ negligece claim as asserted against
Wells Fargo is als®ismIsSED WITH PREJUDICE because the complaint provides no
indication that Wells Fargo’s role went beyahe scope of a conveanal loan servicer
thereby creating a duty, that the duty of cars im@ached, and that plaintiffs were damaged
a result of any breacltee Gosal v. Wells Fargo Bank, N.A., No. 2:18-cv-00908 JAM AC
(PS), 2018 WL 2984875, at *5 (N.D. Cal. Jue 2018) (“As a general rule, a financial
institution owes no duty of care to a borrowerwtihe institution’s involvement in the loan
transaction does not exceed theEe of its conventionaole as a mere fteler of money. . . .

This principle has been extended to Isanvicers.”) (internal citations omittetf).Moreover,

2L The Court notes that plaintiffs’ assertiof defendants’ purported breach on the basis
that plaintiffs had no notice dhe bankruptcy court’s order gramgi relief from automatic stay in
the 2016 Bankruptcy Action and thus sufferedectet sale” is contradicted by judicially
noticeable records in the 2016 Bankruptcy Attid\s plaintiffs allege, they obtained
representation of a bankruptcy laevyto obtain the Chapter 13pl. (Compl. 1 23.) Under this
district's Bankruptcy Local Rulestransmission of the Notificatin of Electronic Filing by the
Clerk to a Registered Participamho has consented to electronicvsege shall constitute effective
service on that Registered Participant of all psg@verned by [Federal Rule of Civil Procedure
5(b)] . ...” Bankr. L.R. 9013-3(c). Moreovéju]nless exempted bthe Clerk, all attorneys
practicing in the Court . . . arequired to file all documents . electronically via ECF.'ld. L.R.
5005-1(c). Plaintiffs do not alie their attorney in the 20 Bankruptcy Action opted out of
Electronic Filing or was exepted from it by the Clerk.

U

as

The Court additionally notes that claims that the Court has herein dismissed with prejudice

cannot serve as the predicate paintiffs’ negligence claim.
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plaintiffs have not indicated that the complaint can be amended asSagdborneo v.
Ocwen Loan Servicing, LLC, 151 F. Supp. 3d 1102, 1116 (E.D. Cal. 2015) (“[M]aking a loar
modification falls squarely within the lender' faventional role as lander of money’ and
does not constitute ‘active participati outside the role as lender.”).

V. CONCLUSION

In accordance with the foregoing, the Breckdge Defendants’, BDFTW Defendants’,
and Wells Fargo’s respective motions to dismiss<GreNTED. With respect to thportions of
the claims not dismissed with prejudice, namely:

e Wrongful foreclosure (11:1-7)
e Promissory Estoppel (11:8-15)
e Civil Code section 2923.7 (12:7-17)
e TILA (13:28-14:8)
e RESPA (14:9-15:3)
the following process shall apply:

The Court grants plaintiffs leave to filaration to amend their complaint within the
confines described herein. Thetioa shall be filed no later thaluly 31, 2018and shall be
drafted with the following components. Firatfirst amended complaint (“FAC”) shall be
attached as an exhibit to the motion, and mustthetured in such a way as to address each
remaining cause of action as it pertains to espatific defendant against which the cause of
action is asserted. This will allow the Court to evaluathe merits of each claim with respect to
each defendant. Second, the motion shall praviddegal justification for each cause of action
(and therefore for each defendant against whicleltien is asserted) separately. Third, for each
cause of action, the motion sha)ll{st the elements of the craiwith supporting legal authority,
and (ii) identify by pageand line number the allegations in the FAC which correspond to and

satisfy each element. Fourth, plaintiffs’ coehshall personally certify that all allegations

22 For example, if plaintiffs assert a simmitdaim against two defendants, then plaintiffs’
FAC shall assettivo separate causes of action, one for each defendant.
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presented in the FAC are made in good faiith im compliance with Federal Rule of Civil
Procedure 11 and shall be prepared to respona@ tGahrt in this regard riecessary. Plaintiffs
may not add any additional claims withdiust seeking leave of Court separatély.

Failure to file the motion by July 31, 2018 shall be deemed an admission that the defe
noted in this Order cannot be cured, and therCwill dismiss the remaining claims with
prejudice, effective August 1, 2018. Any oppositiorthe motion to amend in the form of the
FAC shall be filed on August 14, 2018, witrapitiffs’ corresponding reply due on August 21,
2018. The motion shall be set for hearing an@ourt’s standing law and motion calendar on
September 4, 201&t2:00 p.m.

Plaintiffs’ counsel shall sire a copy of this Ordevith her clients. Byuly 20, 2018
counsel shall file a declaration with the Ctocwnfirming that she lsacomplied with this
instruction, or a onegge statement setting forth an expl@érategarding the failure to comply.
Failure to make the requisite filing may result in the imposition of sanctions as the Court dee
appropriate.

This Order terminates Docket Numbers 12, 19, 58.

Lypone Megptoflecs

4 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: July 11, 2018

23 Failure to comply with this delineated process will resustimsponte denial of
plaintiffs’ motion.
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