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peech, LLC et al v. County of Alameda et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

CITIZENS FOR FREE SPEECH, LLC; Case No: C 18-00834 SBA
MICHAEL SHAW,
ORDER GRANTING
Plaintiffs, DEFENDANTS’ MOTION TO
DISMISS
VS.
Dkt. 44

COUNTY OF ALAMEDA; ALAMEDA
EAST COUNTY BQARD OF ZONING
ADJUSTMENTS; FRANK J. IMHOFF,
SCOTT BEYER, and MATTHEW B. FORD
all in their official capacities as members of
the East County Board of Zoning
Adjustments,

Defendants.

Plaintiffs Citizens for Fre&peech, LLC (“Citizens”) ahMichael Shaw (“Shaw”)
bring the instant action against the Countta@meda (“County”)and County-related
defendants, pursuant to 42 UWCS§ 1983, to challenge Deféants’ efforts to enforce
certain local zoning ordinances with respedhree billboards (“Signs”) that Shaw has
allowed Citizens to display on his propertyhe First Amende@omplaint (“FAC”), the
operative pleading before the Court, alleged the County’s enfoemment efforts violate
Plaintiffs’ right to free speech, due process aqdal protection. The pleadings also alleg
that the County is foreclosed from enforcitgyordinances as a result of the judgment

entered by District Judge Charles BreyePlaintiffs’ prior lawstut against the County,

56

e

Dockets.Justia.c


https://dockets.justia.com/docket/california/candce/4:2018cv00834/322389/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2018cv00834/322389/56/
https://dockets.justia.com/

© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

styled as Citizens for Free &gxh v. County of Alamed&iv. No. 14-2513 CRB (“Prior
Action”).

The parties are presently before thai@on Defendants’ Motion to Dismiss the
First Amended Complaint, pursuaon Federal Rule of Civil Procedure 12(b)(6). Dkt. 44.
Defendants contend that Plaintiffs’ claiau® barred by res judicata and are otherwise
without merit. Having read and considered gapers filed in comttion with this matter
and being fully informed, the Court hereby &IRTS the motion for the reasons set forth
below!

l. BACKGROUND

A. THE PRIOR ACTION

In 2014, Shaw and Citizenstered into an agreement for the latter to construct af
display billboards ("Signs”) on Shaw'’s para#lland (“Parcel”), located at 8555 Dublin
Canyon Road, which is in aniagorporated area of the CountffAC 9 8-9, Dkt. 42. At
that time, the Signs allegedigtisplayed political messages wh Plaintiffs considered to
be contrary to the political idealogypesised by County officials.”_Id. 0.

On June 1, 2014, Citizerasid Shaw filed a Complaimt this Court against the
County. Plaintiffs alleged that certain zonpr@visions contained within the County Cody¢
of Ordinances (collectively referred to‘@oning Ordinane”) are unconstitutional. The
Complaint sought declaratory and injunctredief against the County, pursuant to section
1983, based on the followingaains for relief: (1) violation of the right to free speech
under the First Amendment; (2) violationtb right to Equal Protection under the
Fourteenth Amendment; (3)atation of the right to fre speech under the California
Constitution; and (4) violadn of the right to Equal Btection under the California

Constitution. The action was agsed to Judge Charles Breyer.

1 The parties waived oral argumemt the instant matn. Dkt. 51.

2 The FAC alleges that the Signs foently display politi@l and commercial
messages.”_Id. The precisentent of the messages is nog¢sified in the pleadings or
motion papers.
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On June 2, 2014, the Alameda Countym@aunity Development Agency sent Shaw
a Declaration of Public Nuisae—Notice to Abate (“2014 No&Ct). FAC Ex. A, Dkt. 42.
The 2014 Notice statelat the “unlawful signs (billboards)” displayed on the Parcel
violate Alameda County Code of Ordinan¢43ode”) sections 11.8.010 and 17.18.120,
and that the failure to remove the billboavdB result in escalating monetary penalties.
1d.3

Shortly after commencing the action, Ptdfe moved for a preliminary injunction
to enjoin the County from proceiled with the abatement prage No. 14-2513 CRB, Dkt.
50. Judge Breyer granted the motion, figdihat Plaintiffs were “likely to succeed on
their challenges to sections 17.18.130 and4.080 of the [Code] ... because section
17.18.130 afforded County officials unfettérdiscretion, and because there were no
procedural safeguards to enstivat County officials would reder decisions under section
17.18.130 and 17.54.080 in a timely manner., Dkt. 130 (citing Dkt. 34 at 15-17). The
Court entered the injunction on September 30, 2014. Id., Dkt. 50.

On April 15, 2015, the County moved fsummary judgment on all of Plaintiffs’
claims. 1d., Dkt. 55. Oduly 16, 2015, Judg@reyer granted summary judgment as to
“Plaintiffs’ free speech claims, the extent that those claims are based on: (1) an as-
applied challenge; (2) a facial challenga@athe unfettered disetion granted by Zoning
Ordinance 88 17.52.520(Q), 17.52.520(D), and4.1.30; and (3) a facial challenge as to
Section 17.52.515’s purported regubatiof speech based on its camit” Id., Dkt. 71 at 2.

The Court denied summary judgment onRintiffs’ facial challenge to Zoning

3 The County’s zoning laws are intendedpicomote and protect the public health,
safety, peace, comfort, convence and general welfare... Alameda CB/. Code of
Ordinances 8§ 17.02.20; see also id. 8 3010 (applicable to planned development
districts); 8 17.18.120(§qmirin use of land iplanned development digits to conform to
approved land use an de\/pa%ent plan). The zoning scheme includes specific
regulations directed at erewti signs and billboards on priegproperty. Id. § 17.52.515.
Violations of the County’s zoning codes may ifesuthe subject propér being declared a
public nuisance and the issuance of a ndticabate._Id. 8§ 17.59.010, 17.59.030. A
property owner is entitled to administrative hearing oneémotice, id. 8 17.59.040, the
result of which may be appealtmthe Board of Supervisors (“Board”), id. § 17.59.090.
éuf;c&isag rlefZ\Gew of the Board’s decision mustdoeight within thirty daysf the ruling. _1d.
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Ordinance section 178.130, finding that “the ‘totality athe factors’ indicates that County
officials have unfettered discretion under tpaivision,” and on (2) Plaintiffs’ Equal
Protection claims._Id.

Subsequent to the Court’s ruling on thiet summary judgment motion, the County
voluntarily amended section 17.180 (one of the Code sections that formed the basis O
the preliminary injuncon order)._ld., Dkt. 130 at 2. Th, in adjudicating the County’s
second summary judgment motion, the Gouled that the amendment cured the
constitutional deficiencies allegég Plaintiffs. 1d., Dkt. 105 af-13; id., Dkt. 130 at 9-10,
16 n.14. In view of the amendment, coupVath Plaintiffs’ decision to no longer
challenge section 17.54.080, Plaintiffs ackfexiged that they had rfarther constitutional
objections to the County’s sign ordinances., [ikt. 123 at 6 (“Citizens does not challeng
the current sign code.”). Subsequently, JuBiggyer granted th€ounty’s request to
dissolve the preliminary injunctg which had enjoined the County from continuing with
the abatement process. Id., Dkt. 125. He a¢jected Plaintiffs’ repeated requests for a
permanent injunction “to enjoi@nforcement of the unconstitonal sign code.”_Id., Dkt.
130 at 8.

At the conclusion of the Prior Action, Paiffs filed a motionfor attorneys’ fees,
seeking recovery of $19880, plus costs. |d., Dkt. 12@®ue to the “poor results achieved
by Plaintiffs, the Court awarded only $1 inmimal damages and attorneys’ fees in the
“greatly reduced” amount of $38,116. ld1&t 17. In reaching hidecision, Judge Breyer
noted that, despite three years of litigation, Plainaffsomplished “very little” and
achieved none of their objectivesfiling suit. 1d. at 15-16.In particular, they failed to
realize “the primary goal of the litigation, ., the recovery of actual damages and a
permanent injunction allowindpem to maintain their signgithout risking abatement
proceedings by the County. Id. at 7-8. Asfcom obtaining only $in nominal damages,
Judge Breyer noted that Plaintiffs “onlyepailed on one claim, after which the County
voluntarily amended its dmance to correct thenconstitutional languageand the
amendment did not actually benefit [Plaintiffs].” 1d. at 15-16 (emphasis in orig.).

-4-

D




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

Moreover, Plaintiffs failed to obtain amyjunctive relief, as the Court vacated the
previously imposed preliminaipjunction and refused to entefpermanent injunction. Id.
at 8. In view of the fact that Plaintiffs faddo “achieve[] a change the law that justifies

the continued display of itsllboards,” the County indi¢ad that it was considering

pursuing the removal of Plaintiffs’ signs ortbe preliminary injunction was dissolved. Id|

at 8.

Judge Breyer entered final judgmenthe Prior Action on March 8, 2017. No
appeal was taken from the judgment.

B. THE INSTANT ACTION

On or about September 28, 2017, Ml@meda County Community Development
Agency Planning Commission sent Shaw &lBeation of Public Nuisance—Notice to
Abate (“2017 Notice”). FAC 1 21 & Ex. 2. ke the 2014 Notice, the 2017 Notice allege
that the Signs violate Code section 17.18.120f 21, and orders Shaw remove the signs
within ten days from the postmi@d date of the Notice or face the imposition of fines for
non-compliance, id. Ex. 2. On November 20217, the County s¢ Shaw a Notice of
Administrative Hearing on Abatement of Nuisan Id. § 23. The notice indicated that a
hearing was set before theafshieda County East County &d of Zoning Adjustments
(“Board of Adjustments”), to determine whethibe Signs violate the Code. Shaw Decl.
7 11 & Ex. C, Dkt. 23, 23-3.

On February 2, 2018, Pldiffs filed the instant actioagainst the County and the
Board of Adjustments, as well as Frankndhoff, Scott Beyer anMatthew B. Ford, in
their official capacities as memisesf the Board of AdjustmentsThe Complaint alleged

the following claims, pursuant &2 U.S.C. § 1983: (1) violatioof the right to free speech

4 The Court takes judicial notice of thetioe of hearing, which Shaw previously
attached to his declaration in supporfddintiffs’ earlier motion for preliminary
injunction. See Swartz v. KPMG LLP, 4763H.756, 763 (9th Cir. 2007) (“[A] court may
consider a writing referenced ancomplaint but not explicitlincorporated therein if the
complaint relies on the document atglauthenticity is unquestioned”).

5> For simplicity, the Court refers tdl mamed defendants as “the County.”

-5-
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(claims one and three); (2) vitilen of due process (claim twg}) violation of the right to
equal protection (claim four); and (4) demanddtiorney’s fees under 42 U.S.C. § 1988
(claim five).

Shortly after filing their Complaint, Rintiffs filed a motion for preliminary
injunction in which they soud to enjoin theCounty from conducting an administrative
hearing or other proceedimglating to the 2017 Notice or otherwise penalizing or
prohibiting them from displayinthe signs on the Parcel. Thasgued that “[b]ecause the
[Prior Action] resulted in a valid, final judgent on the merits, further litigation between
the parties on the application of the Countyggmsordinance to Plairits’ signs is barred by
long-recognized principles of r@sdicata.” Dkt. 22 at 13. Wernatively, Plaintiffs asserted
that the County cannot proceetth administrative abatement proceedings because it fa
to file a counterclaim to challeaghe validity of Plaintiffs’ signs in the Prior Action. Id.

On May 9, 2018, the Couissued its Order denying the motion for preliminary
injunction. Dkt. 36. As tdhe likelihood of success onetimerits, Plaintiffs failed to
demonstrate that the judgment rendered in the Prior Action invalidated the disputed
ordinances or insulated Plaintiffs from funtfaatement proceedings. Dkt. 36 at 7-8. Th
Court further rejected Plaintiffs’ contention thihé County is barred under Federal Rule ¢
Civil Procedure 13(a) (“Rule 13(a)”) from takifgrther action against Plaintiffs as a resu
of having failed to file a counterclaim in tReior Action to determine whether they, in fag
had violated the Zoning Ordinance. Id. atRBnally, the Court fond that Plaintiffs had
failed to demonstrate irreparable harm or thatbalance of hardships and public interest
weigh in favor of an injunctio. 1d. at 10-11. Plaintiffappealed the Court’s ruling.

On May 24, 2018, the County filed a motimndismiss, pursuand Rule 12(b)(6).
Exercising their rights under Rule 15(a)(2)(Blaintiffs filed a FAC on June 7, 2018,
which alleges the same claims the original Compint. Dkt. 42. The County renewed
their motion to dismiss as to all claims alldge the FAC. The motion is fully briefed and

Is ripe for adjudication.
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Il. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6¢sts the legal suffiency of a claim.”

Navarro v. Block, 250 F.3d 72932 (9th Cir. 2001). “To suive a motion to dismiss, a

complaint must contain sufficiefactual matter, accepted as trtee ‘state a claim to relief
that is plausible on its face.” Ashcroft gbal, 556 U.S. 66478 (2009) (quoting Bell
Atl. Corp. v. Twombly, 550 &. 544, 570 (2007)). In assing the sufficiency of the

pleadings, “courts must consider the comglairits entirety, as well as other sources
courts ordinarily examine whemling on Rule 12(b)(6) motiorte dismiss, in particular,
documents incorporated intoetisomplaint by reference, anthtters of which a court may

take judicial notice.”_Tellabs, Inc. v. Maktssues & Rights, Ltd551 U.S. 308, 322

(2007). The court is to “accept all factual allegias in the complaint as true and construg
the pleadings in the light most favorabléhe nonmoving party.” Outdoor Media Group,
Inc. v. City of Beaumont, 506 F.3d 89893900 (9th Cir. 2007). Where a complaint or

claim is dismissed, leave to amend geneialiyranted, unless further amendment would
be futile. _Cervantes v. Cotrgwide Home Loans, Inc.656 F.3d 1034, 1041 (9th Cir.
2011).

II. DISCUSSION

A. YOUNGER ABSTENTION

Before turning to the arguments presentethenparties’ briefs, the Court addresse;
a critical matter overlooked by the parties: Younger abstehtdounger requires a
federal court to abstain from consideringigis that may interfere with ongoing state

proceedings. Kenneally v. bhgren, 967 F.2d 329, 331 (9thr. 1992). The doctrine

extends to ongoing state adngirative proceedings. Sans&dSilicon Valley Chamber of

Commerce Political Action Comm. v. City 8&an Jose, 546 F.3d 1087, 1092 (9th Cir.

2008) (“Although Younger itself wolved potential intderence with a state criminal case,

¢ Federal courts ma?/ sua sponte considegther abstention is warranted at any
stage of the litigation. Bellotti v. Baird, 428S. 132, 143-44 n.10 9¥6); H.C. ex rel.
Gordon v. Koppel, 203 F.38110, 613 (9th Cir. 2000).

-7-
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the Supreme Court has extended the doctrifiederal cases that would interfere with sta
civil cases and state administrative procegsli’) (citing_ Ohio Civil Rights Comm’n v.
Dayton Christian Sch., Inc., 41.S. 619, 627 (1986)).

In this Circuit, the federal courts siuabstain under Younger if the following

requirements are satisfied:

(1) a state-initiated proceedingaagoing; (2) the proceeding
implicates important state interes{3) the federal plaintiff is

not barred from litigating federabnstitutional issues in the

state proceeding; and (4?]the1mal court action would enjoin

the proceeding or have the piaal effect of doing so, i.e.,

would interfere with the state proceeding in a way that Younger
disapproves.

City of San Jose, 546 F.3d at 1092 (citationstted). “When the case is one in which thg

Younger doctrine applies, the case mustlisenissed.”_Koppel, 203 F.3d at 613; e.g.,
Kenneally, 967 F.2d 329, 331 (9th Cir. 199@smissing sectioh983 action brought by
physician to enjoin a state medical bofxain holding an administrative proceeding to
revoke his medical license). However, “aception to abstention pfes if the state
proceedings demonstrate ‘bad faith, harassment, or some other extraordinary circumg
that would make abstention inappropriateBaffert v. California Hose Racing Board, 332
F.3d 613, 617 (9th Ci2003) (citation omitted).

The record clearly edbéishes the presence of all elements for Younger abstentio
First, the FAC specifically alleges that tGeunty’s administrative abatement proceeding
are ongoing. _E.g., FAC 11 21-23, 27-27aififfs confirm as mah in their opposition
brief. Dkt. 49 at 5. The first requirement for Younger is therefore satisfied.

Second, the abatement procegdi implicate important stateterests. It is well
settled that a local entity’s poé power includes the authority adopt and enforce zoning

ordinances._Disney v. City of Concord, 104l. App. 4th 1410, 145 (2011). The Ninth

Circuit has held that, for purposes adhger, a local entity’snforcement of such
ordinances constitutes a significant state ister&ee Woodfeathers, Inc. v. Washington

Cty., Or., 180 F.3d 1017, 102%th Cir. 1999) (“Civil acons brought by government

entity to enforce nuisance lawave been held to justifyddnger abstention.”); San Remo

-8-
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Hotel v. City of San Francisco, 145 F.3d 102504 (9th Cir. 1998)'We have held that

strong, local, i.e., municipal, interestdamd-use regulation quajifas important state
interests for purposes of Younger abstentione.Ghy has a strong interest in its land-us¢
ordinances and in providing a unifornopedure for resolving zoning disputes.”).

Third, there is no impediment to Plaififdi ability to raise their constitutional issue
in the context of the state proceeding.is not necessary that the administrative
proceeding itself provide an avenue for the plaintiff to raise a constitutional challenge.
Rather, it is sufficient “that constitutional atas may be raised in state-court judicial

review of the administrative proceeding.” Ol@ovil Rights Comm’n, 477 U.S. at 629. In

California, local land use decisions are subjegudicial review by way of administrative

mandamus. Saad v. City of Berkeley,@4dl.App.4th 1206, 121@1994) (land use

decisions subject to judicial review undealifornia Code of Civil Procedure section
1094.5). Notably, the Ninth Circuit has héihdt, for purposes of Younger, section 1094.}
provides a plaintiff with &meaningful opportunity” to raise constitutional claims.
Kenneally, 967 F.2d at 333. In addition, constitutional challengaztming ordinance
may be presented through traditional mandanmMal-Mart Stores, Inc. v. City of Turlock,
138 Cal. App. 4th 273, 299-300 (2006) (“Titamhal mandamus, pursuant to Code of Civi

Procedure section 1085, was the proper ognfier the constitutioriachallenge to the

Ordinance.”),_disapproved of on other groubgdHernandez v. City of Hanford, 41 Cal.

4th 279 (2007). The Court therefore findattRlaintiffs will hare an adequate and
meaningful opportunity to raise any constitutional conceraeaordance with California

law. See Kenneally, 967 F.2d at 333.

Finally, the record demonstratdst Plaintiffs are attemptyto utilize this action to

interfere with a state proceedi. Specificallythey seek to enjo local abatement

The Supreme Court has held thaféderal court should assume that state
procedures will afford an adequate remedyth@mabsence of unambiguous authority to th
contrary.” Pennzoil Co. v. kaco, Inc., 481 U.S. 1, 15987); see Gibson v. Berryhlll,
411 U.S. 564, 5771973) (noting that the Younger docigi “Eresupposes e¢hopportunity to
raise and have timely decided by a competexé dtibunal the federadsues involved”).

-9-
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proceedings and foreclose theudty from further pursuing zamg violations against them
in connection with the SignsThe fourth requirement for Younger abstention is thereforg
satisfied. _See Baffert, 332 F.3d at 617 (“¥igar abstention applies to actions seeking to
enjoin pending state admstrative proceedings”).

The Court finds that all of the elemembs Younger abstention are clear from the
pleadings. None of the clailafleged or anything else indhiecord suggéshe existence
of bad faith, harassment, or any other extraany circumstances t@xcept this case from
Younger. Plaintiffs’ claims, all of which seek to enjtive administrative abatement

proceedings, must therefore be dismissed Edtran v. State of Cal., 871 F.2d 777, 782

(9th Cir. 1988) (“Where Younger abstentiorajgpropriate, ... Younger abstention requirg
dismissal of the federal action.”).

B. ANALYSIS OF PLAINTIFFS ' CLAIMS

As set forth above, Younger compels thenaissal of this action. But even if
Younger were inapplicable, the Courpirsuaded by the arguments for dismissal
presented in the County’s motion to dismiss.

1. First Claim — Right to Free Speech

In their first claim fo relief, Plaintiffs allege thahe County’s abatement procedurg
violates their right to free speech. In partar, they complain &t the Zonng Ordinance
contains no provision for an automatic staygnforcement pending judicial review of an
administrative decision to abada offending sign or billboard. FAC 1 24, 38. The lack
an automatic stay provision, Plaintiffs argaenounts to a “prior straint,” ostensibly
because it allows the Coyrto restrict “speech” withowd court order, in contravention of
the procedural safeguards discussed in 480%@plInc. v. City ofSan Diego, 183 F.3d
1108 (9th Cir. 1999).

-10 -
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The County contends that Plaintiffsdnstitutional challenge to the Zoning
Ordinance is barred by res judic&t&4The preclusive effect of a federal-court judgment is

determined by federal common law.” TaylorSturgell, 553 U.S. 88@91 (2008). “Res

judicata ... bars litigation in a subsequent actioaryf claims [or issueshat were raised or
could have been raised in the prior actiorOWens v. Kaiser FounéHealth Plan, Inc., 244
F.3d 708, 713 (9th Ci2001) (quoting W. Radio Servs. 8o Glickman, 123 F.3d 1189,
1192 (9th Cir. 1997)). Res judita applies when there is:) @n identity of claims; (2) a

final jJudgment on the merits; and (3) identyprivity between parties. Ruiz v.
Snohomish Co. Pub. Util. Dist. No. 824 F.3d 1161, 1164 (9th Cir. 2016).

In their opposition, Plaintiffs do notldress, let alone dispute the County’s
contention that their newly-assertgatior restraint” theory igprecluded by res judicata. By
failing to respond to the County’s contenti®aintiffs have effectively conceded its
validity. Mariscal v. Gracdnc., 52 F. Supp. 3d 973, 98M.D. Cal. 2014) (“Plaintiff

failed to address these arguments in higosgion brief, and therefore conceded these
claims.”). Plaintiffs’ silence notwithstandintiyere can be no legitimate dispute that thein
constitutional challenge is precluded. The PAotion resulted in a final judgment on the
merits of Plaintiffs’ constitutional claimsgarding the same Zoning Ordinance, which
Plaintiffs again seek to ch@nge in this action. The @tant claim invives the same
parties, the same Signs, and the samerg@p@irdinance. Although Plaintiff did not
advance their prior restraint thigan the Prior Action, theylo not dispute that they could

have done so. As such, the claim is barfgdClain v. Apodaca, 793 F.2d 1031, 1034 (9

Cir. 1986) (a plaintiff “cannoavoid the bar of res judicataerely by alleging conduct by
the defendant not alleged in his priotiae or by pleading a new legal theory”).
Even if Plaintiffs’ First Amendment claa were not barred by res judicata, their

challenge is devoid of substardgimerit. The gist of Plairfts’ claim is that the Zoning

8 A res judicata affirmative defense miag adjudicated on a motion to dismiss
where, as here, the bar isaant from the face of the pléags and there are no factual
disputes._ASARCO, LLC wnion Pac. R. Co., 765 F.399, 1004 (9th Cir. 2014).

-11 -
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Ordinance lacks an automatic stay provisasrostensibly requirday 4805 Convoy. In
that case, operators of an adult entertairtmmenue sued the cibfter it suspended the
plaintiff's nude dancing licend®er violating local regulations setting a minimum distance
between patrons and dancers. On appealNthth Circuit considered the question of
whether the city’s provisions regulating tlssuance, suspension, aegtocation of licenses
for nude entertainment businesses werafareeable becausedy unconstitutionally
restrained speech by failing poovide adequate procedusafeguards. Relying on the

Supreme Court’s plurality opinion in FW/PBI&¢. v. Dallas, 493 U.S. 215 (1990), the

Ninth Circuit held that toaid unconstitutionally restraininspeech, the licensing schemg
must either: (1) provide fa prompt hearing and de@si by a judicial officer; or
(2) maintain the status quo pyohibiting the enfocement of the licese suspension or
revocation until there has been a judicial deei on the merits. 4805 Convoy, 183 F.3d §
1116.

4805 Convoy is inapposite. In 2004et8Bupreme Court rendered its decision in

City of Littleton, Colorado v. Z.J. Gifts D-4,.L.C., 541 U.S. 774 (2004), which modified

FW/PBS—the decision upon which 4805 Convognsunded. In particular, the Court hel
that special procedural protections arenmeguired when the ondance simply requires
“compliance with neutral and nondiscretionariteria ... and does not seek to censor

content....” City of Littleton, 541 U.S. aB4. Here, this Court ruled in the Prior Action

that the Zoning Ordinance is content neutral. See Citizens foSpesxh, LLC v. Cty. of
Alameda, 114 F. Supp. 3d 952, 966 n.17 (NCAL 2015) (“[A]s discussed infra ..., the

Zoning Ordinance is contentumeal, and the same procedural requirements do not apply
content-neutral permit schemes™hat decision is the law the case and no grounds hav

been presented to revisit Judge Breyer'saguliStacy v. Colvin, 825 F.3d 563, 567 (9th

Cir. 2016) (“The law of the case doctrine gexllg prohibits a court from considering an

issue that has already been decided by that saaréor a higher court in the same case.”).

-12 -
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As such, Plaintiffs’ claim thahe Zoning Ordinance effactes an impermissible prior
restraint, even if not barred by res judicata, fails on the nferits.

C. SECOND CLAIM —DUE PROCESS

Plaintiffs’ second claim altges that the County’s ongoing abatement action violat
their Fourteenth Amendment right to due pssceFAC 11 41-43. Morgpecifically, they
contend that the County should have filed a golsory counterclaim ithe Prior Action to
establish that the Signs violated the Zoning @adce. Since the County failed to file suc
a counterclaim, it allegedly is forecloseddgyeration of Rule 13(a) from taking any furthe
administrative action or enfarg the Zoning Ordinance withgpect to the Signs. DKkt.
49 at 6!° Defendants contend that this clairaka legal foundation and is subject to
dismissal.

1. Federal Rule of Civil Procedure 13(a)

Rule 13 governs the pleading requiremeritsounterclaims, which may be either
compulsory or permissive. See Fed. R. @v13(a)-(b). Compulsory counterclaims are
those claims arising “out of the transactioroocurrence that is theubject matter of the
opposing party’s claim,” whictdo not “require adding anothparty over whom the court
cannot acquire jurisdiction.”_Id. 13(ajlf a party fails to plead a compulsory
counterclaim, he is held to waive it and isg@uded by res judicateom ever suing upon it
again.” Local Union No. 11, Int'l Bhd. dlec. Workers, AFL-CIO v. G. P. Thompson
Elec., Inc., 363 F.2d 181, 184 (9th Cir. 1966)he purpose of Rule 13(a) is to prevent

multiplicity of litigation and tgpromptly bring about resolutiof disputes before the

9 Plaintiffs also briefly allege in thefirst claim that the abatement procedure “is
barred by claim preclusion, issue preclusiod BRCP 13(a).” FAC $9. Whether or not
that is true—which it is not—has no relatito whether the Zoning Ordinance violates
Plaintiffs’ First Amendment rights. Moreoveludge Breyer repeatedly rejected Plaintiffs
re_cwests in that action to enjoin the Couintyn further enforcing the Zoning Ordinance
with respect to the Signs.

10 In the FAC, Plaintiffs also cite Catifnia Code of Civil Procedure sections
426.10-426.70, which govern compulsory courgenes in state court. FAC { 42. In their
opposition to the Counts motion to dismiss, Plaintiffadmit that these state court
provisions are irrelevant toithcase. Dkt. 49 at 6 n.1.
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court.” Mitchell v. CB Richard Ellis Long Te Disability Plan, 61F.3d 1192, 1201 (9th
Cir. 2010).

As an initial matter, the Court finds thiie County had no obligation to file a

counterclaim in the Prior Acto An ordinance is presumednstitutional, unless and until

the plaintiff demonstrates otherwise. See étell Doe by Doe, 509 U.S. 312, 320 (1993).

Thus, given that Plaintiffs had affirmatiyethallenged the consttianality of the Zoning
Ordinance, it would have been superfluous fer@ounty to file a counterclaim to establig
the opposite—and by extensiats, enforceability. See Inteso Sols., Inc. v. Basel Action
Network, 969 F. Supp. 2d 1026, 1065 (NID 2013) (“courts routinely dismiss

counterclaims that seek to geaie an independent piece of lgigon out of issues that are
already before the court; this includes couwitems that merely restate an affirmative
defense, as well as those whgtimply seek the opposite effemftthe complaint”); see also

Manitowoc Cranes LLC v. 3§ Am. Inc., No. 13-C-677,01.7 WL 6327551, at *5 (E.D.

Wis. Dec. 11, 2017) (“The declaratory religdny seeks [in his cowerclaims] gpears little
more than a negation of the claims Manitowos asserted against it. Whatever need S
may have for such relief would seem to evap®in the event Maniteoc does not prevail
on its claims.”). Nor was it necessary for the Ggua file a counterclaim to establish tha
Plaintiffs’ Signs were not contipnt with the Zoning Ordinance. The day after Plaintiffs
filed their Complaint in th&rior Action, the County initiated abatement proceedings by
iIssuing the 2014 Notice, as exslyspermitted under the Zoning Ordinance. Dkt. 49 at
Given the pendency of those proceedimgspuld have been duplicative, if not
inappropriate, for the County subsequently file a counterclaim before Judge Breyer to
adjudicate issues that already weressitie in the admistrative action.

More fundamentally, the notion that Rule 4B(ictates where dnwhen the County
may enforce its laws is legally untenable.afd use regulation in G@rnia historically
has been a function of localwgrnment under the grant oflm® power contained in articlej
IX, section 7 of the California ConstitutionBig Creek Lumber Co. v. County of Santa
Cruz, 38 Cal. 4th 1139, 1151 (2010); see Wilkins v. City of San Bernardino, 29 Cal. 2q
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332, 337 (1946) (noting that a county’s demmsio enforce its ordinances is a matter withi
its discretion). Consistent with that power, the County has enactad@ehensive zoning
law, which confers the power to abate rgnviolations through an extra-judicial,

administrative process. Thus, to concltiug the County should have filed a Rule 13(a)

counterclaim in the Prior Action as a preregif@ to resuming its abatement efforts would

amount to an illegitimate interference with tBeunty’s exercise of its police powers. See

United States v. Snyder, 8528.471, 475 (9th Cir. 1988) (“the federal government has

constitutional authority to intenfe with a state’s exercise $ police power except to the
extent the state’s action intrudes on anyhefspheres in which the federal government

itself enjoys the power to re@ik”); see also Fallen Leaf Peation Ass’n v. State (1975)

46 Cal. App. 3d 816, 825 (19786The police power is one dle most essential powers of
government and one that is lelsiitable.”). Moreover, fedal courts have rejected the
suggestion that the Federal Rutgf Civil Procedure can compel an enforcement agency
litigate where an administrativenforcement mechanism already exists. Cf. Pfeiffer Co.
United States, 518 F.2d 128Q.(8th Cir. 1975) (“because the Government has a wide

range of extra-judicial tax collon devices at its disposal, wleubt that the Federal Rules

of Civil Procedure can be retml compel the Government liigate when, as in this case,
for reasons of its own it chooses not to”).

Plaintiffs also have failed to demonstratattthe Rule 13(a) bar, even if germane,
applies to the circumstances presented. The Rule applies wiparty asserts a claim in a
second federal court action that should haaenbasserted as a counterclaim in an earlier,
action. _Mitchell, 611 F.3d at 1201 (“Rule(a3 ... is ‘particularly directed against one wh
failed to assert a counterclaim in one achod then instituted a send action in which

m

that counterclaim becomestbasis on the complaint.”™) (citation omitted). Here, the
County is not asserting a second federibacagainst Plaintiffs. Rather, the County
simply has resumed a local administrative ecément proceeding pertaining to Plaintiffs’

Signs. Such a proceeding is not an “actid@ity of Oakland v. Pub. Employees’ Ret.

Sys., 95 Cal. App. 4th 29, 48 (2002) (“Annaidistrative proceeding is neither a ‘civil
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action’ ... nor a ‘special paeeding of a civil nature.™) {t@ations omitted); cf. Serrano v.
Unruh, 32 Cal.3d 621, 631982) (“An ‘action’ howevens merely a form of judicial
remedy sought to protect a right or restra wrong.”) (emphasis added). Tellingly,
Plaintiffs have not cited—nor has the Courébable to locate—arguthority holding that
the preclusive effect of Rule 13(a) extendbam ongoing state admstrative proceedings.
2. Claim Preclusion

Separate from Rule 13(a), Plaintiffs arghat “[t{jhe County’s Abatement claim is
barred by the doctrine of claim preclusion”thie ground that suatiaims “could have
been asserted in the Prior Action in the form of a counterclaiutnwvas not.” Dkt. 49 at 8-
9. “Res judicata, also known as claim preidaosbars litigation in a subsequent action of
any claims that were raised@yuld have been raised in the prior action.” Owens v. Kais

Found. Health Plan, Inc., 244 F.3d 708, 7118 @ir. 2001). However, this doctrine is

inapplicable, as the County is not seeking to reltegany claims against Plaintiffs in this g

any other court. See NasklCoating Corp. v. Nylok Corp522 F.3d 13201323 (Fed.

Cir. 2008) (“Typically, claim preclusion igalied against a plaintiff who brings a second
action related to an earlier action.”).

Plaintiffs concede that there is no authoapplying res judicata to bar a subseque
administrative proceeding. Nonetheless, thewt out that the opposite may be true; that
IS, an administrative action may in some cirstances preclude a subgeqt lawsuit._See

Astoria Federal Savings & Loan AssociatarSolimino, 501 U.S. 104, 107 (1991)

(“When an administrative ageyis acting in a judicial gacity and resolves disputed
iIssues of fact properly before it which thetms have had an adequate opportunity to
litigate, the courts have not hesitated to gppb judicata to enforce repose.”) (citation
omitted). Plaintiffs posit that since annaithistrative action litigated to finality can
preclude a subsequent courtia, “it stands to reason that a court action can bar a
subsequent administrative proceedinddkt. 49 at 11. The Court disagrees.

Res judicata only bars a second actionntCeelta Water Agency v. United States,
306 F.3d 938, 952 (9th Cir. 2002). Asted, the County’s administrative abatement
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proceeding is not an “action.”_City of Oakid, 95 Cal. App. 4th at 48. Moreover,

pursuant to Younger, this Court cannot lsadtongoing state administrative proceeding.
Morning Hill Foods, LLC v. Hoshijo, 259 F. Supp. 3d 111325 (D. Haw. 2017) (plaintiff

could not pursue its constitutional claimdealeral court that wodlhave the practical
effect of enjoining pending state administvatproceedings) (citing iBertson v. Albright,
381 F.3d 965, 980 (9th Cir. @@)). The Court finds no merit to Plaintiffs’ claim that the

doctrine of claim preclusion bathe County from enforcing the Zoning Ordinance again

U)

Plaintiffs with respect to the Signs.

D. THIRD AND FOURTH CLAIMS —FREEDOM OF SPEECH/EQUAL PROTECTION

Plaintiffs’ third claim alleges the Zonirg@rdinance violates their rights under the
First Amendment. FAC Y 46. Their fourtlaith is similarly styled, but predicated on the
Equal Protection Clause of the FourteeAthendment._lId. 11 55, 56. The County
contends that both of these ohes are barred by res judicata.

Plaintiffs do not dispute that they fully litged both of the afementioned claims to
judgment in the Prior ActionNevertheless, Plaintiffs contetithat if neither Rule 13(a) nor
the doctrine of res judicata precludes the County’s abatement progegitien they too
should be permitted t@surrect their previously litigatexbnstitutional claims. FAC 1 46,
56; Dkt. 49 at 14-15. Plaintiffs fail to cite yafegal authority to support their novel, albeit
unsupported, theory of claimgwmiusion. In addition, as discussed above, the Prior Actign
has no bearing on the County’s right to res@ibatement proceedings against Plaintiffs
based on their admitted violafis of the Zoning Ordance. The Court therefore grants the
County’s motion to dismiss as to ttierd and fourth claims of the FAC.

E. FIFTH CLAIM

The County moves to dismiss Plaintiffs’ iftlaim, which is a request for attorney’

U)

fees under 42 U.S.C. § 1988s this Court previously poted out in its preliminary
injunction order, section 198Bes not provide an independent cause of action for civil
rights violations._See Moor v. Cty. of Alada, 411 U.S. 69308-04 (1973); Brower v.
Inyo Cty., 817 F.2d 540, 546t(Cir. 1987), rev'd on other grounds, 489 U.S. 593 (1989).
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Plaintiffs present no argument in responst&County’s motion to dismiss this claim,
which is granted.
IV. CONCLUSION

The Court finds that all of the elememds Younger absention are present and
therefore dismissal is appropeatin addition, each of thedaims alleged in the FAC is
barred by res judicata and otherwise lacksssantive merit. No amendment to the
pleadings would cure these deficiencies. Accordingly,

IT IS HEREBY ORDERED TIAT Defendants’ Motion t®ismiss is GRANTED.
The Clerk shall close the fieend terminate all pending matters.

IT IS SO ORDERED.

Dated: 9/4/18
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge
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