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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DANIEL BERMAN, CaseNo. 18-cv-01060-YGR

Plaintiff, ORDER DENYING DEFENDANTS’ M OTION
FOR SUMMARY JUDGMENT ; GRANTING IN
VS. PART AND DENYING IN PART
DEFENDANTS’ MOTION TO LIMIT
FReEeEDOM FINANCIAL NETWORK, LLC, ET SUPPLEMENTAL EXPERT REPORT;

AL., DENYING CLASS CERTIFICATION

WITHOUT PREJUDICE; AND SETTING CASE
Defendants M ANAGEMENT CONFERENCE

Re: Dkt. No. 90, 97, 138, 139, 153, 154,

156, 157, 164, 170

In the instant action, plaintibaniel Berman, on behalf dimself and a putative class,
alleges violations of the Telephone Consumeatection Act (“TCPA”), 47 U.S.C. section 287
seq.by means of autodialed text messages and mneled voice calls as pgaof a telemarketing
campaign by Lead Science, LLC (also known as@Bi) and Fluent, Ing(“Fluent”) promoting
the services of Freedom Fingald\etwork, LLC and Freedom Debt Relief, LLC (collectively
“Freedom”). Berman alleges a total of fouaiahs: one for violatiof section 227(b)(1) for
“robocalling,” i.e. placing non-emergency calls or text messages to a cell phone number usin
automatic dialing system and/or an artificialppe-recorded voice ihout his prior express
written consent; a second for violation of i@t 227(c) for unsolicitetelemarketing calls and
texts to a residential telephone number listedhe National Do Not dlaRegistry (“NDNCR”);
and two additional claims for willful vioteons of sections 227(b)(1) and 227(c).

Pending before the Court are: defendafitsmotion for summary judgment and (2)
motion to limit the admissibility of portions af supplemental expert report by Benjamin H.

Beecher; and (3) plaintiff's motidior class certification. Having carefully considered the paper
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submitted, the admissible evidengend the pleadings in this amti, and for the reasons set forth
below, the Court rules as follows:
(1) The motion for summary judgment (Dkt. No. 156DENIED;

(2) The motion to limit admissibility of theipplemental Beecher Report (Dkt. No. 153) i$

4

GRANTED IN PART AND DENIED IN PART as stated herein; and

(3) With respect to the motion for clasartification (Dkt. . 139), the motion IBPENIED
WITHOUT PREJUDICE to plaintiff renewing thenotion to address the matatiscussed herein.
l. LEGAL PRINCIPLES APPLICABLE TO THE MOTIONS

A. Summary Judgment

Summary judgment is appropriatden “there is no genuine @iste as to any material fact
and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P. 56(a). “A party
asserting that a fact cannot basogenuinely disputed must supptirat assertion by . . . citing to
particular parts of materials in the record, uthg depositions, documents, electronically storeg
information, affidavits, or declarations, stipulatians admissions, interrogatory answers, or other
materials,” or by “showing that materials cited do not establish the absence or presence of a

genuine dispute, or that adweerse party cannot produce admissiéVidence to support the fact.”

1 After the hearing on these motions and pléfistmotion for class certification, plaintiffs
withdrew all their pending motiorte seal (Dkt. No. 185) and dei@ants, per their statement at
Dkt No. 184, withdrew their requests to seal doguments other than the following: (1) Access
Agreement to Data Transmission, effective adudy 22, 2016, entered into by and between Lead
Science, LLC and Fluent, Inc. (Dkt. No. 97g@ges 9 to 15); and (2) TCPA Indemnification
Agreement, dated as of May 15, 2017, enteraalbg and between Fluent, Inc. and Freedom
Financial Network, LLC (Dkt. No. 170-5, pag8 to 9). The motion to seal@RANTED as to
these two documents only which encompass bssiagreements between defendants herein and
not relevant to any matter presertigfore the Court. All other requests to seal at Docket Nos. PO,
97, 138, 154, 157, 164, 170 ARBTHDRAWN by the parties.

Within five business days of this Order all other documents previously filed
provisionally under seal shall be re-filed on thublc docket with appropriate references to the
ECF docket number of the sealed submittal imneztion with the substantive motion. The Cour
notes that sealing is granteddonnection with the pending motis only and any future request
for sealing in connection with feér motions or with trial will rquire an approprta showing at
that time.

2 The Court addresses the evidentiary oigpestraised in connection with summary
judgment and with class ¢#ication in Section Iljnfra.

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Rule 56(c)(1)(A), (B). Thus, summary judgment is mandated “against a party who fails to me
showing sufficient to establish the existence oément essential todhparty’s case, and on
which that party will bear the burden of proof at triaCelotex Corp. v. Catretd77 U.S. 317,

322 (1986).

A moving party defendant beatse burden of specifying th®asis for the motion and the
elements of the causes of action upon which thmfpif will be unable to establish a genuine
issue of material factld. at 323. The burden then shifts te thaintiff to esthlish the existence
of a material fact that mayfact the outcome of the case untlge governing substantive law.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986).

In the summary judgment context, a court ¢ares all disputed facts in the light most
favorable to the non-moving part§llison v. Robertsor357 F.3d 1072, 1075 (9th Cir. 2004). If
the plaintiff “produces direct evahce of a material fact, the counay not assess the credibility of
this evidence nor weigh agsit it any conflictingevidence presented by” defendaritsayes v.
WinCo Holdings, InG.846 F.3d 1274, 1277 (9th Cir. 2017)Cl{edibility determinations, the
weighing of the evidence, and the drawing of |egatie inferences fronatts are jury functions,
not those of a judge.George v. Edholni752 F.3d 1206, 1214 (9th Cir. 2014) (alteration in
original) (quotation omitted). Thus “where evidens genuinely disputed on a particular issue—
such as by conflicting testmny—that issue is inappropriafer resolution on summary
judgment.” Zetwick v. Cty. of Yol@50 F.3d 436, 441 (9th Cir. 201(fMternal quotation mark
omitted);Santos v. Gate287 F.3d 846, 852 (9th Cir. 2002) (same).

B. Substantive Law Applicable to the Claims Herein

To prevail on a claim under the TCPA, a ptdf must establish that a defendant: (i)
“made” text message calls (ii) using anamatic telephone dialing system (“ATDS")47 U.S.C.
§ 227(b)(1). The Ninth Circuit Isadetermined that proof of “pghress consent is not an element

of a plaintiff's prima facie case but is an affiative defense for which the defendant bears the

3 The term ATDS is defined as “equipment which has the capacity . . . to store or pro
telephone numbers to be called, using a randomgoiesgéial number generator[, and] to dial sucl
numbers.” 47 U.S.C. § 227(a)(1).
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burden.” Van Patten v. Vertical Fitness Grp., LL847 F.3d 1037, 1044 (9th Cir. 2017).

applicable regulations:

The term prior express written consamgans an agreement, in writing, bearing
the signature of the person called that dyeauthorizes the dler to deliver or
cause to be delivered to the persolfecbadvertisements or telemarketing
messages using an automatic telephoakndj system or an artificial or
prerecorded voice, and thedephone number to whighe signatory authorizes
such advertisements or telemarketing messages to be delivered.
(i) The written agreement shall include a clear and conspicuous disclosure
informing the person signing that:
(A) By executing the agreementcsuperson authorizes the seller to
deliver or cause to be deliveredthe signatory telemarketing calls using
an automatic telephone dialing systerman artificial or prerecorded
voice; and
(B) The person is not requireddmn the agreement (directly or
indirectly), or agree to enter infmch an agreement as a condition of
purchasing any propertgoods, or services.
(i) The term “signature” shiainclude an electronic or dital form of signature, to
the extent that such form of signatiseecognized as\alid signature under
applicable federal law or state contract law.

Under

47 C.F.R. 8 64.1200(f)(8). The regubms require that the writteagreement include “a clear and

conspicuous disclosure informing the persgmsig” that they are “authoriz[ing] . . .

telemarketing calls using an automatic telephoaémdj system or an afitial or prerecorded

voice.” 47 C.F.R. § 64.1200(f)(8(i)(A¥ee also In re Rules and greations Implementing the

Telephone Consumer Protection Act of 1981 FCC Rcd. 1830, 1844 33 (2012).

EVIDENTIARY |SSUES

A. Defendants’ Motion to Strike Portions of Beecher Report

As a preliminary matter, the Court considétrs admissibility of certain opinion evidence

4 The FCC Report on which thegrdations are based states:

a consumer’s written consent to recei@kemarketing robocalls must be signed
and be sufficient to show that the comeer: (1) received “clear and conspicuous
disclosure” of the consequencespobviding the requested consard,, that the
consumer will receive future calls that deliver prerecorded messages by or on
behalf of a specific sellegnd (2) having received this information, agrees
unambiguously to receive such caltsa telephone number the consumer
designates.In addition, the written agement must be obtained “without
requiring, directly or indiretly, that the agreement lexecuted as a condition of
purchasing any good or servicd=inally, should any question about the consent
arise, the seller will bear the bden of demonstrating that a clear and
conspicuous disclosure was proggand that unambiguous consent was
obtained

In the Matter of Rules & Regulations Implkemting the Tel. Consumer Prot. Act of 1991
F.C.C. Rcd. 1830, 1844 (2012) (emphasis supplied).

4




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

offered by plaintiff in the form of an expertp@art by Benjamin H. Beecher. Defendants move tg
strike portions of portions of paragraphsd)Qgo0, 22, 24, 26, 27, 29, and 31 of the expert reporf
of Beecher pursuant to Federal Rules of Evidence 104, 401, 402, 403, 702 and 704. Defend
contend the opinions offered by Beaec are not reliable or relevaand should not be considered
in connection with the pending motions. Mepecifically, defendants contend: (1) Beecher
offers opinions on matters as to which he hagdeatonstrated that leas expertise; (2) his
opinions are speculative to thetemt they are based upon defendannhdisclosed intent; (3) he
offers improper legal concdions and legal analysis.

Under Rule 702, expert opinion evidencesirioe both reliable and relevamaubert v.

Merrell Dow Pharmaceuticals, Inc509 U.S. 579, 589-91 (199®rimiano v. Cook598 F.3d

558, 567 (9th Cir. 2010). The district court funal as a gatekeeper, determining the relevance

and reliability of expert testimony amigciding whether it will be admittecEllis v. Costco
Wholesale Corp.657 F.3d 970, 982 (9th Cir. 2011) (citikgmho Tire Co. v. Carmichae326
U.S. 137, 145, 147-49 (1999)). The admissibilitanfexpert opinion requires a three-step

analysis:

The admissibility of expert testimonRule 702, requires that the trial court
make several preliminary determinatipRuile 104(a). The trial court must
decide whether the witse called is properly quakfd to give the testimony
sought. A witness may be qualifiedasexpert on the basis of either
knowledge, skill, experience, training, education or a combination thereof,
Rule 702. The trial court must furthéetermine that the testimony of the
expert witness, in the form of an onior otherwise, will assist the trier of
fact, i.e., be helpful, tonderstand the evidence or to determine a fact in issue,
Rule 702(a). Finally the td@ourt must determine thas actually applied in

the matter at hand, Rule 702(d), to faatata, or opinions sufficiently
established to exist, Rule 702(b), inclhglifacts, data, aspinions reasonably
relied upon under Rule 703, sufficient assges of trustworthiness are present
that the expert witnesskplanative theory produced a correct result to warrant
jury acceptance,e., a product of reliable pringies and methods, Rule 702(c).

Michael H. Graham, 5 KkNDBOOK OFFED. EvID. § 702:1 (7th ed.) (footnotes omitted). The
objective “is to make certain thah expert, whether basingtiesony upon professional studies or
personal experience, employstie courtroom the same léd# intellectual rigor that
characterizes the practice of expert in the relevant fieldKumho Tire Cq.526 U.S. at 152.

An expert is generally not permitted to opineamnultimate issue of fact except in limited
5
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circumstances, since such opinions rfiayade the province of’ the jurySeeNationwide
Transport Finance v. Cass Information Systems, b#3 F.3d 1051, 1060 (9th Cir. 2008)
(“evidence that merely tells the jury what resultéach is not sufficiently helpful to the trier of
fact to be admissible”). Nor may an experingpon questions which are matters of law for the
court. See idat 1058 (deciding questions lafv is the exclusive provae of the trial judge);
McHugh v. United Service Auto Assdb4 F.3d 451, 454 (9th Cir. 1999) (expert testimony
cannot be used to provide tlegial meaning or interpretatiof insurance policy termsiguilar v.
Int'l Longshoremen’s Union Local No. 1966 F.2d 443, 447 (9th Cir. 1992) (expert opinion tha
reliance was reasonable and fermble were inappropriate setfs for expert testimony).
However, as a practical matter, experty mapress opinions bageipon hypotheticals and
information which would otherwise beadmissible hearsay on its own.

Defendants contend that Beecher does not bapertise in the are@s which he offers
opinions, specifically questions whether certain website dgas may confuse or manipulate
users. While conceding that Beecher has expdrtisveb design, defendants contend that his la
of training and expertise psychology or consumer behaxrpreclude his opinions from
consideration. They furthergure that expressing opinionsterms describing Fluent's web
design as deceptive, confusing, or misleadimgstitutes legal analysis and conclusions that
Beecher is not permitted to offer.

Beecher is a web development practitioaed Chief Technology Officer of a web
development and design consultaficm. His daily work includes the design of websites that
solicit a user’s consent to reee marketing communications.&gner Expert Motion Decl., Dkt.
No. 163-1, Exh. [“Beecher Depo.”] at 28:17-29:121¢ has formal training in business process-
focused software engineering, the design ef usterface and registration pages, and user-
experience design to ensure that users understamdheir personal information will be used and
disclosed when interacting with a web pag@Beecher Depo. at 20-26, 35; Fougner Decl. in
Support of Class Certification [“Fougner CC Decl.”], Dkt. No. 144, Exh. G [“Supp. Beecher
Report”] 11 3-5.) Beecher therefore has a founddtr his opinions regarding the deceptivenes

of the Fluent web interface “ustiow.” While Beecher may naipine on the ultimate issues in
6
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the case, such as whether a user’s registration constituted express consent to be contacted
purposes of the TCPA, Beecher may offer opinimmshe issue of whether the design of the
Fluent website would be likglto mislead or confusetgpical user. Plaintiff is, however,
cautioned that Beecher may not testify as tetivlr a particular user or group of users was
confused or misled absentactual basis for so stating.), survey data).

For purposes of the motions pending, the Cbastconstrued the following statements to
pertain to a typical user based upon Beecher’s stated expertise as to standards for webpage)

and the motion to strike these statemenBasIiED on those grounds:

e portion of paragraph 20 (both the “Fluenékes the user unsure. . . ” portion and
the “. . . imply that agreeing to the efsas required taontinue” portion);

e paragraph 22 fn. 2;

e paragraph 23;

e portion of paragraph 24 (“the screen immeeliat . .” and “The screen appears to
have been designed . . .");

e paragraph 26; and

e paragraph 29

To the extent that those statements suggesBtether is offering an opon as to a particular
user or users, such opinions will not be piged at trial or in further proceedings.

The motion to strike ISRANTED as to the portion of &cher’s report opining on the
intentionsof defendants or legal conclusions, bothwhich are outside his expertise and not

properly within the province of expert testimonjhus, the objections to the following are

SUSTAINED and these portions tiie supplemental report 88RICKEN :

e portion of paragraph 10 stating “unfaind not clear and conspicuous;”

e portion of paragraph 20 stating “with eyantention of coercing and manipulating
its visitors,”

e portion of paragraph 24 stating “shtonfusion isntentional;”

e portion of paragrapB7 stating “unfair;”

e portions of paragraph 31 stating “This seieeused by Fluent to obtain purported
consent from consumers was unfaintad’not clear and conspicuous.”

B. Plaintiff's Objections
1. Newly-Produced User Flow
Plaintiff objects to Exhibit 1 to the BhadarDeclaration in support of defendants’

opposition to class certification, Dkt. No. 152-21@&inafter, “March 2019 Bhadania Decl.”).

for

des
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Berman argues that defendants failed to produee@ntire multi-page “flow” for the purported
registration and TCPA consent as to Bermaisne number and therefore cannot rely on it in
connection with these motions.

In this litigation, Bhadania previouslylsmitted a declaration dated April 30, 2018 (Dkt.
No. 16-1) which described the “flow” by whi¢he plaintiff's phone number was registered on a
Fluent website. Bhadania statedttthe Fluent website “assigns agume visitor ID tothat user in
real time in the Database and then contemporahesiases several pieces of information about
the user including where the user came from bedooessing the site, their IP address and their
browser user agent . . . .[and] then displays a series of webpages based on the information g
and information supplied by the userld.(at 1 4.) Bhadania averrétat, based upon his research
of the user experience and infation stored in the databasencerning registration of Berman'’s
phone number, the user registered through/fgignup.electronics-swestakes.com, a website
owned and operated by American Prize Center LL@I” &t 1 6.) Bhadanistated that, “[U]pon
landing on the site,” the user ‘t@gd to the Terms and Conditionisthe Site by clicking the
‘Enter to Win!" button on the registration peigand “[a]bove the ‘Enter to Win!” button the
following sentence is producetlunderstand and agree to the Terms & Conditions which

includes mandatory arbitrati and Privacy Policy.” I¢l. at 11 9, 10.) Thdeclaration included a

single image that Bhadania described as a “regeéad HTML representation of the page showing

the agreement to the Terms a@anditions of the user.”lq. { 10.)

Defendants now offer a declaration from Bhadaxglaining that his original declaration
did not regenerate the entire sétvebpages that the user whgistered Berman’s phone number
would have seen. Bhadania states thdtdsenow “replicated and pieced together” all the
webpages the registrant would haen for “the vast majority of the flow related to the Berman
lead,” the only difference beirthat the “actual flow” would hae included approximately fifty
survey questions but the attached exhibitudek only two. (Dkt. No. 152-3 at {1 4-7.)

In response to motions to compel respornegdaintiff's discovery seeking defendants’
evidence that plaintiff and other putativesdanembers expressly consented to be contacted,

defendants were warned repeateatigt their failure to produagocuments in support of their
8
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express consent defense would mean that tleeydanot be able to rely on those documents in
later proceedings.SgeDkt. No. 137 [February 6, 2019 OrderMagistrate Judge Corley] at 2:1-
3; Dkt. No. 162 [March 13, 2019 Order Mfgistrate Judge Corley] at 1:21-Z&e alsdearing
transcripts at Dkt. No. 121 at 30:25- 31:3; D\Mb. 130 at 37:24; and Dkt. No. 132 at 22:13-20.)
Based upon defendants’ failure to produce this maemme “user flow” for the registration of
plaintiff's phone number, the CouBUSTAINS plaintiff's objection and will not consider it in
connection with the pending class céctifion and summary judgment motions.

2. Sean Cullen Declaration

Plaintiff objects to the submission of teclaration of Sean Cullen, Executive Vice
President, Product & Technology, dated MarcB(1,9, discussing lead generation and server
logs, as well as Fluent’'s use ©foudflare. Plaintiff objects th&tullen was not disclosed as a
witness in Fluent’s initial disckures or at allintil February 6, 2019, twdays before the deadline
for filing the class certification motioh.

The Court overrules the objection for purpostthe pending motions, given that the
scope of Cullen’s testimony is lited and not dispositive of any issue herein. This ruling is
without prejudice to plaintiff seeking to excludell@n’s testimony in later mceedings or at trial
on these same grounds.

3. Objections to Declarations of Legal Conclusions

Plaintiff objects that defendasitdeclarants (Barsky, Cullen and Bhadania) offer legal
conclusions in their declaration®laintiff is correct that ptions of those declarations,
particularly portions concerning the mannewinich defendants sought TCPA consent from
users, are phrased in ways that suggest the datiaroffering a legal conclusion. To the extent
those declarations include portiathgt veer into legal conclusi, the Court has not considered
them in connection with the pending motions.

4. Further Objections to Evidence Not Produced in Discovery

Plaintiff seeks to exclude from evidence the 100-number spreadsheet produced by

® Discovery closed April 5, 2019.
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defendants, arguing that they have waiveditia to rely on lead lists in opposition to the
pending motions or at trial because the spreadshdates far less data than was ordered to be
produced by Magistrate Judge Corleye€éSupp. Beecher Report, Dkt. No. 144-7, § 37.)
Defendants contend they have complied withafter and no such exclusion of evidence is
warranted.

The Court notes that, at classtfecation, the decigin to be made is not the merits of a
claim or defense, but the proprieif/deciding the merits on a claagde basis. The declarations
and documents defendants offer to establishpiht@tive class members registered on the websi
and provided consent are relevant to the meritsetlefenses, not wheth@ere are class-wide or
individualized issues. As the Court does notl fihat defendants have offered any lead list
evidence dispositive of the issues raised in tassctertification motion, the Court declines to rul
at this juncture on its admissibility at trial or in later proceedings. Similarly, the Court denies
without prejudice plaintiffs’ requesbr an evidentiarganction or other ingiction at trial on
account of Fluent's failure to preserve its setegs since server log evadce is not germane to a
ruling on class certification.

C. Defendants’ Objections

Defendants object to a numbersthtements in plaintiff's papers on grounds of hearsay
and relevance. To the extent that plaingffelying on documents submitted by defendants in
response to discovery herethose objections a@VERRULED for purposes of these motions.
Plaintiffs will need to lay a proper foundari for their admissibility at trial.

However, defendants’ objections &@sSTAINED to plaintiff's citation of website articles,
press releases, population statsfiound on the internet, as wa$l allegations made in other
litigation. None of these cotisite admissible evidence. They will not be considered in
connection with these motions. Plaintiff is cangd that attempting to offer such evidence at
trial—without foundation, relevance, or a basisddmissibility which does not run afoul of the
hearsay rule—will not be tolerated.

I
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1. SUMMARY OF FACTS®

A. Fluent’'s Business

Fluent is a digital marketing company thlalivers advertisemengnd generates sales
leads for its customers. (Declaration of Dalalsky, Dkt. No. 152-1 (“Barsky Decl.”), § 5.)
Fluent obtains consumers’ cawt information through a numberwebsites it operates on which

users are offered the opportunity to obtain relsaenter into sweepstk receive job listings,

receive product samples, or receive other conteht{|(5.) On the websites, in order to be eligible

for these opportunities, usergaequired to register by pralmg certain personal information.
(Id. at 119 14, 17.) The websites eal first-party data from usersathFluent then uses to assist
advertisers in targeting and engaging their potential customeesting ads and generating lead
for advertisers.Ifl. 1 5.) Typically, Fluenis paid by its customers on a per lead basis or a
performance basis, such as when the uses @kearticular action sua@s making a purchase,
installing an app, or applying for a jolbd ()

Fluent uses third-party publishers and affilaate drive web traffic to Fluent's websites.

The third-party publishers and affiliates used by Flae paid based on whether a user: (1) visits

(i.e., “lands on”) a Fluent website; (2) submits aradraddress; or (3) congtes survey questions
and clicks the “Continue” bugh on the Fluent websitdd(  6.)

Fluent’s websites include pra@ons by which, Fluent contends, consumers agree to be
contacted by text message or autodialed phone call and to waive any registration on a State
federal Do Not Call list. I¢.  14.) According to Fluent’'s geral counsel and chief compliance
officer, Fluent’s websites typicallsequired users to register blycking a “Continue” (or “Enter to
Win” or “Submit”) button with a tick box statg: “I| AGREE to receive daily emails from
InstantPlayGiveaway, LivingLargeSweef&yingTreeSweeps, and Major Sweepsd: (] 15.)

Above that box typically appeared the statem#@ninderstand and agree to email marketing, the

® Unless otherwise indicated, thetsstated are undisputed.
11
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Terms & Conditions, which includes mandatory arbitration_and Privacy Polidy)” Barsky

states that, throughout the marketing campaign onlfbefhdefendant Freedom Financial, the tick

box appeared on the website as follows:

mandatory arbitration and Privacy Policy.

- to recedve daily emails from
. I = = InstanmPlayGiveaway, glLargeSweeps
GvingTreeSweeps and Major Sweeps

CONTINUE

(Id. 115.% If users clicked the “I Agree” tick box amticked “Continue,” they were displayed a
series of 15 or more survey questions (suctdmsyou own a home?” or “are you interested in
saving money on your cellphone plan?”), dynamicpbtipulated depending dhe user’s answers
and Fluent’s current clientdd(  17.) After answering all éhsurvey questions, users were
typically sent to another webpage wéhother tick box and “Continue” buttond( 18.) Fluent
contends that this page was the “TCPA conspagtie on which users clicked to agree to receive

texts and telemarketing callsld() An example of such a web page follows:

" The Court notes that, prior to reassignment to the undersigned, Magistrate Judge D¢
M. Ryu denied the motion of defendants Freedonancial Network, LLC and Freedom Debt
Relief, LLC to compel arbitration of this matter, finding that defendants had failed to establish
existence of an agreement to arbitrate and “faclisautes exist as to whether Berman or an
individual acting on his behalf consentedhe terms and conditions at issueSeéDkt. No. 29 at
7.)

8 The Court notes that defendants’ briebjposition to class certification displays a
screenshot of the “Terms and Conditions”/arbibragreement webpage which is very different
in appearance from the one in the Barsky declaratiGompareDkt. No. 152 at ECF pg. 9 to
Dkt. No. 152-1 at ECF pg. 5 [different colors, differsize font, differentantrast levels]). Given
that the brief refers to the sworn declaratioahiel Barsky for these facts, the Court relies on
the screenshots in the Barsky declarafor this statement of facts.
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CONFIRM YOUR INFORMATION

to finish your registration
FIRST NAME LAST NAME
Robert Albertson
EMAIL ZIP CODE

robwalbertson@... 18603

DATE OF BIRTH PRIMARY PHONE

570- 854 - |

By checking the bex below | consent 1o recene phone
saies calis and iexl messages - Msg and dala rates may
apply - from Verde Energy, CAC and our Marketing
Partners on the fandiine or moblis number | pr 1
even i | am on a federal or State do not call registry, |

understand these calis may be generated using an
autodialer and may conisin pre-recorded messages and
that consenting is not required 1o parficipate in the offers
promoted.

For 3M2 message campaigns Text STOP to siop and
HELF for help. Msg & data rates may apply. Periodic
messages; max: 30/month

that all of my information is

¥ | CONFIRM accurate anaconsent o be called

and 1exted a5 provided above,

Continue »

(Id. 1 21.) Just above the “I Confit box appeared the following text:

By checking the box below | consentrexeive phone sales calls and text
messages — Msg. and data rates may apply — from Verde Energy, CAC and our
Marketing Partners on thendline or mobile number | pvided even if | am on a
federal or State do not call registriyjunderstand these calls may be generated
using an autodialer and may contain pFeerded messages and that consenting is
not required to participaia the offer promoted.

For SMS message campaigns: Text STOP to stop and HELP for help. Msg &
data rates may apply. Periodic messages: max. 30/month.

(Id.) Those users who ticked the box andkdit “Continue” on this pge had their contact
information passed on to one or more of Fluend\gegtiser clients, typidly one to five clients
though Fluent has hundreds of “Marketing Partnersd’ 9 19.Y

B. The Freedom Campaign At Issue

Freedom provides debt relief services to comers. (Declaration of Dharma Naik, Dkt.
No. 152-5 ["Naik Decl.”], 1 4.) Freedom engalg€luent in a marketing campaign to locate
potential customers (leads) who had a certain anmfuateebt. (Barsky Dd. at 1 7, 32.) A

certain number of the leads wererthcontacted, either by phone caltext. The platform used to

91f the user clicked the “Marketing Partnetekt, a hyperlink, it would take them to a list
of well over 100 different entities, includingdgadom Financial. @&sky Decl. 11 19, 22.)
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send the text messages andgktme calls was provided by defentlaead Science, LLC, also
known as “Drips.” (Barsky Decl. § 8.) Tlodficial marketing campaign ran from about
September 2017 to April 2018.

C. Facts Concerning Berman

In 2003, Daniel Berman placed his phone number on the National Do Not Call Registr
(“NDNCR?”). (Declaration of Jon Fougner ISO NIT Dkt. No. 97, Exh. 1 at 2.2). Starting on
December 24, 2017, Fluent and Drips sent 18 text messages and made 3 pre-recorded calls
Berman’s phone number, including at least cakkand one text obehalf of Freedomld. 1 19;

Fougner CC Decl., Exh. C.) Berman receiaggxt on February 14, 2018, which read:

Débt-Help [sic]: Need to pay $10,000 + in cc bills? We're here to help! We can
save you a ton of money. Call fmore info. Respond no to quit.

(Id.) Shortly thereafter Bermaeceived a prerecorded robocall bearing the same caller ID, als
promoting Freedomld.)

Defendants have attempted to identify hoaimiff’'s phone number came to be registereq
through one of Fluent’s subsidiamebsites. Fluent's records reflect that registration of plaintiff’
phone number occurred on December 24, 2017, at 5:39:16 p.m. using a Samsung Galaxy J3
mobile phone. (Astrup Decl., Exh. 2 [Info re Dunéka registration].)Fluent’s records also
reflect the IP address used to complete thestiegion was associatedtivithe wireless internet
connection at Wescafe, a coffee shop iaméda, California. (Astrup Decl., Exh.*8.)The email
address used for the registration (Buffola@gmaihcwas an email account that had been activg
since 2007. I1¢l., Exh. 4.) The registration occurred on the electronics-sweepstakes.com web
owned and operated by American Prize Cehe@, a wholly owned Fluent subsidiary.
(Bhadania Arbitration Decl., Dkt. No. 16-1, 1 6.)

Berman avers that he has never visited arffluebsite prior to this lawsuit. (Berman

Decl. ISO MTD, Dkt. No. 17-1, at 1 6-8; RaeyDecl. 157-2, Exh 1. [Berman Depo.] at 34:8-

10 Fluent initially indicated that the geoloiat for the IP addresssed to complete the
registration was in Hayward, Caliinia. (Bhadania Decl. ISO Bitration, Dkt. No. 16-1, 1 7.)

14
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17.) He further avers that he never providei@i@gants with his phone number or consented to

receive telemarketing calls, ndid anyone known to or authorized by him do so. (Berman Decl.

ISO MTD 11 6-8.) He further avers that he may&ed the email address Buffola@gmail.com no
authorized anyone to do so on his behdH. { 12.)

D. Facts Concerning the Class Generally

Defendants made millions of robocall®proting Freedom’s debt-relief services,
including 989,295 calls to 149,838 putative clamsnbers. (Fougner CC Decl., Exh. F [“Supp.
Verkhovskaya Report”], Dkt. No. 144-6, § 21.) fBedants received complaints from a large
percentage of these putative class members gtidwat the recipientgrior do-not-call requests
had been ignored.SéeFougner CC Decl. at 1 10, Exh. A at rows 5314, 19071, 107436, 12451
Defendants’ call logs show that, for the twamth time period from February 14, 2018, to April
17, 2018, Fluent (through Drips) received 228, 4pt-out messagesrgdrom 195,228 unique
telephone numbers, accounting for about 28% epthone numbers Fluent had contacted for tha
period of the Freedom Financial cangrai (Supp. Verkhovskaya Report at  ¥8Fluent’s
internal emails indicate that, on the Freedom aagmp Fluent had concertizat a high percentage
of the automated calls made were ended beferedhed party ever spoke with a representative.
(Fougner CC Decl., Exh. B at FLUENT_4041).

Fluent’s Chief Compliance Offer, Barsky, testified that sonaients prefer their true
names not be used in telemarketing so that itvaitlbe “easy” for recipients to “find them and
sue them.” (Fougner MSJ Decl., Dkt. No. 166-2hEA [Barsky Depo.] at 72:15-21.) In order to
“enhance the deliverdlty” of texts, defendants added unnecegsaccents or spelling errors to

the contents of the text messagés. &t 66:2-67:4.)

11 verkhovskaya’s report indicates that multipd&t messages or calls were sent to the
same unique phone number and, by inference, thifiphewopt-out responses were sent from the
same unique phone number. Defendants’ withesses provided equivocal testimony regarding
outs: one deponent indicating art-opit response removed the called party from all future Fluern
campaigns, and another indicatihg called party was removed only from the campaign in whig
the request was mad&deAstrup Reply Decl. 174-1, Exh. A finiado Depo.] at 22:8-21; 91:21-
92:4; Fougner MSJ Decl., Dkt. No. 166-1, EAh Barsky Depo. at 104:5-17 (policy of honoring
do-not-call request for ctent campaign only).)

15

=

|

At

9)

opt

—+



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Hundreds of thousands of the entries onlé¢lad lists produced by Fluent and Drips are
either missing name and address data altogethfdled with obviously erroneous entrieSee
Initial Verkhovskaya Report, Dkt. No. 120-2, § 5&&hs. D, E.) For example, the lead lists

produced included:

e 10,323 entries with invalid first names, such as “{FIRSTNAME}"
“Euralissa*grrrrrrhvbbggfftrrgeb; vv:gggcefxddftf” or “blah blah;”
e 363,792 entries with invalid last names, such as “[BLANK]” and

“Biiiiiiiiiiiii - ullNNKy - yyyyyyyyyggggyggayy”); and
e 60,982 entries with invalid street addresseshsas missing street numbers, street names

or filled with nonsense characters.

(Id. 1 54-56, Exh D, E-J According to plaintiff's experthe percentage of errors was over 50
percent of the names and/or addresses exahand far exceededdustry standards.Id; § 54.)
Plaintiff's expert also identified well over 100@@uplicate records in which entries created
months apart repeated theaeksame registration informan—including typos, misspellings,
nonsense characters and the likettgdicated they were from aftirent IP address or different
city. (Id. 1 61-62.) While Fluent’s chief complianciicer, Barsky testified that the entries with
braces, such as “{FIRSTNAMEY}” were due &d‘technical glitch” (Barsky Depo. at 70-71),
defendants offered no explanatiasto why other erroneous aafy, such as “blah blah” or
“Ddmdkdmdkdkdmdk,” were considered valid regiitras of the associated telephone numbers
E. Procedural History of this Action

On February 15, 2019, the Court denied defendants’ motion to dismiss pursuant to Ry

12(b)(1) based upon lack sfanding, finding:

there are factual issuesdrspute that cannot be detegned based upon the record
here. . . . Defendants contend that themo injury fairly traceable to their
conduct since plaintiff's phone numbersvagistered on Fluent's website,

12 These exhibits were offered in suppafr. prior motion andross-referenced by
plaintiff in connection with thelass certification motion. Defendardid not object to plaintiff's
cross-referencing in this maer. However, the Couatimonishesboth parties tht all evidence
they seek to have considered anoection with a motion must be filedth the briefs (even if it
has been submitted previously), and the briefs/statements of fact must clearly reference the
evidence submitted in connection with a motion or respbypseme_and docket number
Cross-referencing of evidence unnecessariates a burden on the Court and decreases
efficiency.
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providing consent to be called. Howewvaefendants concede that plaintiff has
stated under oath that he never génepurported consent upon which defendants
rely. Further, plaintiff alleges in the 8Aand offers evidence to suggest, that
defendants knew the consents obtained fiptamntiff and others were not valid.
Although Fluent contends that some tipatty, yet to be identified, must have
entered false registrations on its wehsited that it propéy relied on those
registrations to establish consent tachéled, that position has not been supported
by undisputed evidence. Thus, theu@ defers the standing issue for
determination on a more fulsome record.

(Dkt. No. 147.)
V. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants seek summary judgment on five grounds. As a threshold matter, defendg
contend that the TCPA is nos#ict liability statute and that theirasonable, good faith belief
that they had valid consent when they conth&erman should praatle liability. In the
alternative, they seek summary judgment arr dditional grounds: (1) Berman lacks standing
because his TCPA injury was caused by a thirdypeot before the Court; (2) he lacks standing t
challenge defendants’ allegedidiae to comply with the E-S&N Act because he never visited
Fluent’s website; (3) his claim for injunctiveied is moot; and (4) he cannot establish his
entitlement to treble damages for willful viatats of the TCPA. Th€ourt addresses each.

A. Good Faith Defense

“The three elements of a TCPA claim are): tfie defendant calleal cellular telephone
number; (2) using an automatidegghone dialing system; (3) withotlte recipient’s prior express
consent."Meyer v. Portfolio Recovery Assocs., LLAO7 F.3d 1036, 1043 (9th Cir. 2012); 47
U.S.C. § 227(b)(1). Defendantgyerthat there should b liability where tley reasonably relied
in good faith on the consent pided to call a phone numbemcdiimmediately stopped calling
upon discovering that the persaho provided consent could no¢ reached at that phone
number.

The Ninth Circuit has held, contesit with the statute, thatdefendant may avoid liability
by establishing that it hgatior express consenBee Satterfield v. Simon & Schuster, 1669
F.3d 946, 955 (9th Cir. 2009) (“the TCPA exemftose calls ‘madeith the prior express
consent of the called party,” citing 47 U.S.C. § 227(b)(1)&&8eVan Patten847 F.3d at 1044

(“[e]xpress consent is not an element of a plHiatprima facie case but &n affirmative defense
17
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for which the defendant bearsthurden of proof.”). Isatterfield the Ninth Circuit rejected the
notion that a defendant could rely on consentrgieea third party who supplied defendant with
plaintiff's contact information butvas not an “affiliate” covered by the terms and conditions unc
which plaintiff gave that consenSatterfield 569 F.3d at 955 (reveng summary judgment
because plaintiff's consent to receive promotionaterial by Nextones could not be read as
consenting to contact by defendant). Howetle,Ninth Circuit has not addressed whether
defendants assert a “good faith” belief that¢hkbed party consented order to avoid TCPA
liability.

The circuit courts that have considered whethtemt is relevant to TCPA liability have all
concluded that good faith error or mistake does ratlpde a defendant’s liability but is material
only to the question of treble damages for willful condi&¢eAlea London Ltd. v. Am. Home
Servs., Ing 638 F.3d 768, 776 (11th Cir. 2011) (“The TCRAessentially a strict liability
statute . . . . [and] does not require any intenti&dlity except when awarding treble damages.”
Soppet v. Enhanced Recovery Co., L&® F.3d 637, 641 (7th Cir. 2012) (affirming TCPA
liability for calls to phone numbershere the recipient of the chlad not given consent, even if
the phone number was called due to a typograpéicat in its entry or because the number
previously belonged ta different person);Jniversal Underwriters Ins. Co. v. Lou Fusz Auto.
Network, Inc, 401 F.3d 876, 882 n. 3 (8th Cir. 2005) (“The [TCPA] . . . makes no exception fo
senders who mistakenly believe that recipiep&mission or invitatioexisted. The issue of
intent, or more accurately, the issues of knowlealge willfulness, however, clearly are material
to the question of treble damages.”). Similarlys tBourt and a number dfstrict courts within
the Ninth Circuit have concluded that the daefent’'s good faith provides no defense to a TCPA
claim. See, e.g., Perez v. Rash Curtis & Ass§o. 16-cv-3396-YGR2019 WL 1491694 at *5
(N.D. Cal. April 4, 2019)Pieterson v. Wells Fargo Bank, N.Alo. 17-CV-02306-EDL, 2018 WL
3241069, at *3 (N.D. Cal. July 2, 2018) (“In the Mir@ircuit, district courts have generally
rejected the “intended recipigrefinition, which counsels agast a conclusion that Defendant
can rely on a good faith exemptitmthe consent requirement.Qjney v. Job.com, IncNo.

1:12-CV-01724-LJO, 2014 WL 1747674,*&t(E.D. Cal. May 1, 2014) (“the [c]ourt declines to
18
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find TCPA provides a good faiexception,” distinguishin@hybg; Ahmed v. HSBC Bank USA,
Nat'l Ass'n No. EDCV152057FMOSPX, 2017 WL 57205483 (C.D. Cal. Nov. 6, 2017)
(“there is no good faith defense against a TCPAtclai. [a]ccordingly, the court will also strike
the ‘bona fide error’ language from detfants’ seventeenth affirmative defensg)Springer v.
Fair Isaac Corp, No. 14-CV-02238-TLN-AC, 2015 WI£188234, at *3 (E.D. Cal. Nov. 16,
2015) (allowing defendant to raipeior express consent as dfirmative defense, but cautioning
that [“[t]he [c]ourt’s ruling is not to be reaas permitting a general good faith defense under the
TCPA . .. [and defendant still] must produce suint facts showing [p]laintiff's prior express
consent to be contacted.®ee alsaiminez v. Credit One Bank, N,Alo. 17 CV 2844-LTS-JLC,
2019 WL 1409425, at *7 (S.D.N.War. 28, 2019) (same).

The two contrary district court decisions wiitithe Ninth Circuit on which defendants rely,
are factually disnguishable and fail to persuad8ee Labau v. Cellco P'shiNo. 2:13-CV-
00844-MCE, 2014 WL 2987767 (E.D. Cal. July 1, 2014) @hglba v. First Fin. Asset Mgmt.,
Inc., No. 12-CV-1721-BEN WVG, 2014 WIL.744136 (S.D. Cal. Apr. 30, 201#&)aff'd, 671 F.
App'x 989 (9th Cir. 2016Y* In Labay the district court denied pliff leave to amend to modify
her class definition after havingguiously granted Vezon’s motion to deny class certification on
the grounds that she was not a customer andftitercould not represea class of Verizon
customers.Labauy 2014 WL 2987767 at 4. In that actigerizon contended that it had prior

express consent for debt collecticalls it made to plaintithiecause her brother-in-law had

13 Defendants cit€hyba v. First Fin. Asset MgmR2013 U.S. Dist. LEXIS 165276, at *28
(S.D. Cal. Nov. 20, 2013) which was amended superseded by the above April 30, 2014
decision.

14 The out-of-circuit decisions cited liefendants are sikarly unpersuasiveSee Danehy
v. Time Warner Cable Enterpriseso. 5:14-CV-133-FL, 2015 WB534094 (E.D.N.C. Aug. 6,
2015),report and recommendation adopted sub nDamehy v. Time Warner Cable Enter. LLC
No. 5:14-CV-133-FL, 2015 WL 53285 (E.D.N.C. Sept. 18, 201H%park v. Credit One Bank,
N.A, No. CV 16-173 (PAM/ECW), 2019/L 5921652, (D. Minn. Nov. 13, 2018ppeal
dismissedNo. 18-3643, 2019 WL 2447062 (8th Cir. Jan. 4, 2019). They are inapposite beca
they both concern consent to call phone numibiere the defendant confirmed consent of the
original holder of a phone numbe&hich subsequently was reassigned. No such evidence has
been offered here.
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provided plaintiff's phone number when he purchased five iPhones from Verizon, and theref
had called the number “in reasonable, good-faith pursuit of what they were owed” when the
brother-in-law stopped payindd. at *2. The court denied plaintiff leave to amend stating that
“no amendment can save Plaintiff's complagainst Verizon from summary judgment, and
therefore any amendment would necessarily be futilé.at *3. The district court’s latter
statement was, however, dicta given that thg @mslue before the court was amendment of the
class action allegations. Moreay#he court’s decision on thegalding motion apparently turned
on the fact of the familial relationship betwegdaintiff and the third-party who provided the
phone number and consent, rather than on def¢isdgood faith belief alone. Here, no evidence
has been offered to suggest that Berman aattabor was related to anyone who provided his
contact information to defendants.

In Chyba the court dismissed plaintiff's TCPAatins arising from collection calls by
defendant where it had relied on information from ¢heditor, Enterprise, indicating that plaintiff
had provided her phone number to Enterpasel, thereby consentéaol be contactedChyba v.
First Fin. Asset Mgmt., IncNo. 12-CV-1721-BEN WVG, 201WL 1744136, at *10 (S.D. Cal.
Apr. 30, 2014)aff'd, 671 F. App’x 989 (9th Cir. 2016) gfaintiff provided he cellular telephone
number to Enterprise, listingats her home telephone number [wlhen a consumer provides a
cellular telephone number &creditor as part of the undergi transaction, the provision of the
number constitutes express consent for the cremitoontact the consumer about the debt”). No

similar evidence of Berman’s consent has been offeredthere.

15 The district court stated i@dhybathat “[e]ven if Plaintiff iscorrect in stating that she
never gave Defendant or Entegariconsent to call, and theresaa actual prior consent from
Plaintiff, Defendant [debt cadctor] is not liable for actinop good faith upon the information
provided to it.”ld. at 12. The district court reachedsthonclusion because the Fair Debt
Collection Practices Act does not impose a dutyotdiom information from the creditor, and thus
the court found such a duty should betimposed under the TCPA eithéd. at 11. The Ninth
Circuit's unpublished decision affirmé&ghybaon the grounds that sheaffed to raise a genuine
dispute of material fact as to whether shevpated prior express consent to Enterprise,” not
because of defendant’s good faitbhyba v. First Fin. Asset Mgmt., In671 F. App'x 989 (9th

Cir. 2016). The court find€hybato be unpersuasive both because the record does not disclo$

actual consent by Berman and because the debt collection reaso@mghais inapplicable here.
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This Court agrees with the weight of authpholding that TCPAclaims do not require
any proof of intent to establidtability, only to substantiate asmward of treble damages based on
a willful or knowing violation. Thus, defendant®ntention that it maintained a good faith belief
that it had consent to call Bermamist dispositive on the TCPA claims.

B. Standing for TCPA Claims

Defendants argue, in the alternative, that@ourt should revisits prior ruling denying
dismissal for lack of standing because theigputed facts now establish that some other
individual registered plaintif§ phone number and is responsioleplaintiff being contacted by
defendants. Defendants arghat some unknown party proed plaintiff's phone number to
them and therefore that unknown party caused fi&nrihjury, not defendants. Thus, defendants
contend that plaintiff does not have an injtigirly traceable” to thenand lacks Article IlI
standing for his claims against them.

“To satisfy Article Il standing, {Jhe plaintiff must have (1) $iered an injury in fact, (2)
that is fairly traceable to th&hallenged conduct of the defendaartd (3) that is likely to be
redressed by a favorafledicial decision.” Van Patten847 F.3d at 1042 (quotirgpokeo, Inc. v.
Robins _ U.S. |, 136 S.Ct. 1540, 1547 (2016))emacting the TCPA, “Congress identified
unsolicited contact as a concrégrm, and gave consumers a negmredress this harm, thus
“elevating . . . [such contact&p the status of legallgognizable injuries.”ld. at 1043 (quoting
Spokep136 S.Ct. at 1549).

Defendants here confuse causabbplaintiff's injury with a defense to liability. To
establish the TCPA injury, all Berman need shethat he was contacted by defendants by meg
of an ATDS. There is no dispute that defendald so, and thereforeatdefendants caused the
injury. Express consent is an affirmative desie on which defendants bear the burden, in other
words, an excuse for an otherwise liable defahd&hould defendants establish Berman'’s expre
consent, they can avoid liability to him but will rediminate this Court’s jurisdiction to decide hig
claim.

C. Standing for E-SIGN Act Challenge

Defendants’ argument that summary judgnskduld be granted because Berman has ng
21
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standing to challenge their lack of compka with the E-SIGN Act, 15 U.S.C. § 70étseq.
likewise fails. Berman does not allege airri based upon violation tfhie E-SIGN Act, but
simply alleges background facts regarding Flugmttsess of obtaining leads, including that the
electronic “signatures” used by Fluent do not ocomf to the standards in the E-SIGN Act. Since
plaintiff alleges no claim (and therefore no diregtiry) under the E-SIGN Act, lack of standing
to bring such a claim is irrelevant here.

D. Mootness As To Injunctive Relief

Defendants argue that plaintiff's requestifgunctive relief should be dismissed because
his phone number will never be contacted again by Fluent on behalf of Freedom. Defendant
submit evidence that the Freedom-Fluent manigetampaign ended in Ap2018, and plaintiff's
phone number was never contadteereafter once Fluent and Dsifearned that plaintiff had
initiated this litigation. (Declaration of Daniel J. Barskikt. No. 152-1, § 39; Declaration of
Tom Martindale, Dkt. No. 152-6, {1 5-7.) Thenef, defendants argugaintiff's claim for
injunctive relief is eithemoot or fails for laclof Article Il standing.

Defendants’ arguments do not lack merit. tAs United States Supreme Court has state
“[i]t is well settled that ‘a defendant's volunyazessation of a challengedactice does not deprive
a federal court of its power to determine the legality of the practieaehds of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc628 U.S. 167189 (2000) (quotingity of Mesquite v Aladdin’s
Castle, Inc.455 U.S. 283, 289 (1982)). “[l]f it did, th@warts would be compled to leave ‘[t]he
defendant . . . free to return to his old way€ity of Mesquite455 U.Sat 289 n. 10. To compel
dismissal of a request for injunctive relief the def@nt bears a “heavy burden” to show that it is
“absolutely clear” the arduct reasonably cannot bepected to recurld.

Here, the record establishes that defendatiltgzed a lead statig that “Dunk Loka” was
the person associated with Berman’s phone nunaberBerman testified he never registered his
phone number on any Fluent website. Evidense siliggests that the lead generating system
contained many false or questibialeads. (Initial Verkhoksaya Report § 54-56, Exh. D, E;
Supp. Beecher Report 1 45-53.) As such, the retmed not show that it is “absolutely clear”

Berman would never be contacteyldefendants without his expresmsent in the future, at this
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or some other phone numbe3ee also Meyer v. Portfolio Recovery Assocs., [710Z F.3d 1036,

1044 (9th Cir. 2012japproving injunctive relief for clagtespite defendants’ assurance that it

would stop calling named plaifftsince defendants offered no assice regarding other members

of the provisional classgf. Campbell-Ewald Co. v. Gomd&6 S. Ct. 663, 667-68, 670-71 (2014
(offer of judgment unaccepted by TCPA class espntative did not moot case when plaintiff
sought injunction and defendant failed to offeequahte injunction). To allow those who are
potentially in violation of the TCPA to avoidjunctive relief simply by representing they will
never call the named plaintiff's number again woefi@ctively eviscerate the goals of the Act.

E. Treble Damages

Defendants argue that plaintiff cannot establish willful or knowing conduct for purpose
treble damages under the TCPA. The statute protdes‘[i]f the court fnds that the defendant
willfully or knowingly violated this subsection . the court may, in its discretion, increase the
amount of the award to an amount equal to naentizan 3 times” the statutory damages for a
violation. 47 U.S.C. § 227(b)(3). Defendantsitemd that plaintiff is1ot entitled to treble

damages because Fluent’'s contacts to Berman’s phone number were all made based upon {

“Dunk Loka” registration on the Fluent websitedeonce defendants learned that Berman was npt

“Dunk Loka” no further contacts were made to that phone number.

Berman counters this argument on severaligds that the Court finds preclude summary
judgment on this issue. First, Berman submmslence that defendants directed marketing calls|
and texts to Berman'’s cell phone, despite his registration on the NDNCR at the time, without
taking any steps to verify his identity. aigner Decl. in Opposition to Summary Judgment
[“Fougner MSJ Decl.”], Dkt. No. 166, Exh. A. gpo. of Barsky] at 224-25:19 [no confirmation
of identity of cellphone number’s owner or twaetor verification requiredynly that it is a valid
cellphone number and the carriesge alsd-ougner CC Decl., Exh D [Depo. of Thomas
Martindale] at 48:19-49:22 [no confirmationidentity or consent required upon first text
message or call].) Indeed, defendants nadmawledge that “Dunk Loka” is an “evidently
fictional name.” SeeAstrup Decl. in Opposition to Clagzertification, Dkt. No. 152-4, Exh. 6

[Supp. Kalat Report] § 42.)
23

D

s of

he




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Plaintiff's expert Beecher, in examining Fiuss “user flow” has opined that the website
was designed in a way that would be misieg@nd confusing to users, obscuring their
understanding that they were consegtio receive texts and robocallSegadmissible portions
of Supp. Beecher Report 11 12-31In)addition, plaintiff's expertsftered analysis that “bots” or
automated, computer-generated responses fadneactual, unique human users were entering
registration information obtaindd/ Fluent's system and forwargj the information for marketing
calls. Multiple entries consisted of variablargy names and characters such as dollar signs,
underscores, brackets and programming keywd@8igpp. Beecher Report, ] 45-55; Initial
Verkhovskaya Report, Dkt. No. 120-2, {1 54-62he data provided by éendants also showed
unusually high “conversion rates,g. registrations per visit, for &&nt websites compared to the
industry standard, as well as high percentag@gople making do-not-call requests to Fluent to
state that the number contactid not belong to the user namentacted. (Supp. Beecher Repor
at 11 45-55.) Barsky testified that Fluent Bgstems in place to filter out names on leads that
look like they are not real namdsjt that those systems were frigorous.” (Barsky Depo. 69:
15:20.) No explanation was offered for the estfiked with nonsense responses like “blah blah

In sum, the Court agrees that Berman Héesr@d sufficient evidence to create a triable
issue on whether defendants were willfullynldlito the evidence of®neous leads and the
complaints they received, as well as intentilynaisleading and confusg users with their web
registration design such that informed, expsssent could not be obtained. Thus, summary
judgment on the question of willfulnes<sNIED.

F. Conclusion

Based upon the foregoing, defendantstion for summary judgment BENIED on all
issues raised therein.

1

1

1

I
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V. PLAINTIFF 'SMOTION FOR CLASS CERTIFICATION

Plaintiff moves for certificatin of the following class und&ule 23(b)(2) and (b)(3):

All persons in the United States to wha@} Drips made one or more calls and/or
sent one or more text meages reflected in the documents produced in this
litigation under Bates stamy@EADSCIENCE_677.csv and/or
LEADSCIENCE_677.txt between Felary 14, 2018, and April 17, 2018,
inclusive.

With respect to the Rule 23 requirementsdertification, defendants do not contest that
the proposed class is sufficiently numer&usdowever, defendants assthe prerequisites of
Rule 23(a) are not met. Defendants contend teatause plaintiff claimise did not register on a
Fluent website, he is not typicat adequate: he did not suffeethame injury as putative class
members, and and is subject to different affitive defenses. For the same reasons, defendant
contend that plaintiff cann@stablish Rule 23(b)(3)’s reqaiments that common issues
predominate and the class mechanism would be superior.

The typicality requirement for ats certification is satisfied‘ithe claims ordefenses of
the representative parties are typical of thextdaor defenses of the class.” Fed. R. Civ. P.
23(a)(3). The typicality requirement is “permigsi and requires only that the representative's
claims are “reasonably co-extensive wilose of absent class memberRédriguez v. Hayes
591 F.3d 1105, 1124 (9th Cir. 2010) (quottignlon v. Chrysler Corp150 F.3d 1011, 1020 (9th
Cir.1998)). “Defenses unique to a class repredime counsel againstass certification only
where they ‘threaten to become the focus of the litigatiolul.”(citing Hanon v. Dataproducts
Corp.,976 F.2d 497, 508 (9th Cir. 1992). Howevergwhthere is a “dangéhat absent class
members will suffer if their representative igpeccupied” with their own unique defenses, class
certification shouldhot be grantedHanon 976 F.2d at 508 (internal citation omitted). The
adequacy requirement considers whether a classgentative will “fairly and adequately protect

the interests of the class,” meagithat the representative does Inate any conflicts of interest

with other class members and wilosecute the action vigorously on behalf of the class. Fed. R.

Civ. P. 23(a)(4)see Ellis 657 F.3d at 985.

16 Based on defendants’ data, the classedisied includes some 149,838 members. (Sup
Verkhovskaya Report § 21.)
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To the extent that defendants contend that Beris not typical or adequate because he i
subject to an Article Il standingefense that others in the clagsuld not be, their argument fails
for the reasons set forth in Section IV.B, above.

Second, defendants argue that Berman is natdl/pr adequate becausthers in the class
are subject to different defenssise to registration on the Fhutewebsite, namely mandatory
arbitration and express consent to be cdathfor TCPA purposes. For the same reasons,
defendants contend that commssues would not predominate and that the class mechanism
would not be superior.

Plaintiff responds to defendes’ arguments by citing thgeeneral rule, as followed by

numerous courts in the i Circuit, that the existence of affiative defenses applicable to some

members of the putative class but not the representative, such as execution of a mandatory
arbitration agreement, does not render thslepresentative atypical or inadequ&ee Nitsch

v. Dreamworks Animation SKG In@15 F.R.D. 270, 284-85, 314 (N.D. Cal. 2016) (LHK) (fact
that some class members other than represesddiad arbitration or release agreements with
some defendants did not defeat tghity, adequacy, or predominanckdviano v. Multi Cable,
Inc., No. CV1505592BROFFM, 2017 WL 3017195, at {T6D. Cal. Jan. 3, 2017) (merits of
arbitration defense were not before toeirt and did not deée certification);Baker v. Castle &
Cooke Homes Hawaii, IndNo. CIV. 11-00616 SOM-RL, 2014 WL 1669131, at *10 (D. Haw.
Jan. 31, 2014pdopted as modifiedNo. CIV. 11-00616 SOM, 2014 WL 1669158 (D. Haw. Apr.
28, 2014) (“the possibility that C & C may attenbpienforce an arbitration agreement entered
into by a portion of the membew$ the class does not stand in the way of class certification”);
Baker v. Castle & Cooke Homes Hawaii, [Méo. CIV. 11-00616 SOM-RL, 2014 WL 1669131;
Mora v. Harley-Davidson Credit CorpNo. 1:08-CV-01453-AWI, 2012 WL 1189769, *12
(“possibility that Harley may seek to enforceegments to arbitrate thisome of the putative
Class members does not defelaiss certification”); anéierrera v. LCS Fin. Servs. Cor274
F.R.D. 666, 681 (N.D. Cal. 2011) (“The fact tkate members of a putative class may have
signed arbitration agreements or releasadnd against a defendant does not bar class

certification.”).
26
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The decisions cited by plaintiff, along with othesuggest that classrtification is not
precluded by the existence of an arbitratiefense as to some putative class memligee. Ehret
v. Uber Techs., Inc148 F. Supp. 3d 884, 902-03 (N.D. 4115) (“whether an absent class
member is bound by the arbitration clause isestjan that can be deéalith on a class-wide
basis, as it does not appear that there will hede an individualized inquiry as to whether the
arbitration clause is gerally enforceable”)Barnes v. AT & T Pension Benefit Plan—
Nonbargained Progran270 F.R.D. 488, 494 (N.D. Cal.201@)pdified by273 F.R.D. 562 (N.D.
Cal.2011);In re Live Concert Antitrust Litig247 F.R.D. 98, 117 (C.D. Cal.2007) (fact that “sone

O

potential class members are unlikely to recover beaafusenique defense . . . [is] not relevant t
typicality”); Boyd v. Bank of Am. Cor$B00 F.R.D. 431, 439 (C.D. Cal.2014) (“there is no
authority for the proposition that an affirmatidefense, which may affect some members of the
class, creates a conflict thahetwise defeats the adequacyagiroposed class representative”);
Winkler v. DTE, InG.205 F.R.D. 235, 241-42 (D.Ariz. 2001) (tivig that typicality was satisfied
despite the defendant's argumeiatt tht has valid defenses andunterclaims it may assert against
some class members but not the named representatives”).

However, other district courta the Ninth Circuit havelecided class certification is
properly denied based upon the existence @rhbitration agreement and class action waiver
applicable to unnamed class membersnoathe proposed class representatiVan v. Grubhub,
Inc., No. 15-CV-05128-JSC, 2016 WL 4721439, at *3 (NTal. July 19, 2016) (named class
representative who opted out of arbitration agreement “would b#euttacredibly make several
procedural unconscionability argumentshatalf of unnamed class members”) (citing
unpublished decision of Ninth Circuit Avilez v. Pinkerton Government Services,,|566
Fed.Appx. 579 (9th Cir. 2015)J;schudy v. J.C. Penney Corp., IMdo. 11CV1011 JM (KSC),
2015 WL 8484530, at *3 (S.D. Cal. Dec. 9, 201%p]utative class members with arbitration

provisions likely cannot be included in the classause they are uniquely subject to having thei

=

disputes resolved in a non-judicial forum,” citing unpublished decisidwile?; Quinlan Macy's
Corp. Servs., IngcNo. CV1200737DDPJCX, 2013 WL 110915@P;3 (C.D. Cal. Aug. 22, 2013)

(named plaintiff not typical oflass where he was a union meméed was not enrolled in the
27
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arbitration program applicable to most of theative class). Moreovethe Ninth Circuit has
suggested, without expressly haldj that a class encompassingmbers with valid arbitration
agreements and others not subject to the arbitration agreements cannot be cee2G.onnor
v. Uber Techs., Inc904 F.3d 1087, 1094 (9th Cir. 2018)eesing class certification based
improper finding of unenforceabilityf arbitration agreement, and remanding for further class
certification proceedings wherdlte class as certified includes drivers who entered into
agreements to arbitrate their claims and to wtie& right to participat in a class action with
regard to those claims”).

The Court agrees that Berman'’s claimsafrem the same course of conduct and are
based on the same legal theories as the claitiegfroposed class. All members of the class
must establish that they werentacted using an ATDS or artifat/prerecorded voice at a number|
assigned to a cellular telephone ssgv47 U.S.C. 8§ 227(b)(1)(A)(iiilyan Patten v. Vertical
Fitness Grp., LLC847 F.3d 1037, 1044 (9th Cir. 2017) (“Exgseconsent is not an element of a
plaintiff's prima facie case but is an affirmagidefense for which the defendant bears the burde
of proof.”). Likewise, Berman’s injury—beg contacted by defendants through means of an

ATDS without his consent—is the same as the propolsess. Plaintiff's gpert has identified the

calls that were placed to class members. (SUpkhovskaya Report § 21.) There appears to be¢

no dispute that all calls were made to pélbnes for telemarketing purposes by the same
autodialer and the same vendor (Drips) on betfdfiuent as part of the Freedom Financial
campaign.

Instead, defendants contend that, with the agia@xception of Berman himself (based of
his sworn statements), all individuals whose phamabers appear in the databases identified in
the class definition registered through a Fluertisite. Defendants argue that these individuals
are subject to different defenses than Bermaause they consentedlie contacted, and entered
into a mandatory arbitration sement, by clicking on items on the registration websites. As
defendants note, Berman “has not identifiedhglsi other person like himself who was contacted
as part of the Freedom campaign but did nsit @ Fluent Website.” (CC Oppo. at 20:11-13.)

Defendants’ proof of its affirmative defense &peess consent would be the same for Berman a
28
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for any other putative class member in sonspeets. However, Berman (and perhaps other
members of the class not yet ideletif) would counter that affirnti@e defense with evidence that
they never visited a Fluent website.

While Berman’s claims are “reasonablyegtensive” with class members’ claims,
litigation of the express conseantd mandatory arbitration defensggplicable to absent class
members threatens to overwhelrhatissues in the litigatiorSee Hanon976 F.2d at 508. The
Ninth Circuit has suggested that a single class should not be certified when it is comprised o
members who both are and aré swbject to contractual eements requiring mandatory
arbitration and waiver of class action righ@'Connor, 904 F.3d at 1094ee alsd.ozano v. AT
& T Wireless Servs., Inc504 F.3d 718, 728 (9th Cir. 2007) (affimg denial of class certification
where defendant’s intent to seek arbitration efdtass, and necessargtstby-state review of
contract conscionability jurispdence, undermined predominance of common issues). The sa
reasoning applies to an affirmativefelese like express consent here.

Plaintiff has not proposed modifying the clasginition or sub-classing to separate those
who provided defendants’ their phone numbers biting Fluent’s websites from those whose
phone numbers were entered into Fluent’'s dataldassed upon suspicious leads. While Berma
offers evidence that hundreds of thousandsaafden defendants’ databases contained nonseng
information, were associated with do-not-call rests, or were suggestive of computer-generate
“bot” activity, he does not establish why classnmbers called pursuant to these leads should be

treated the same as those who appear to havelpd their contact information on the websites.

(Seelnitial Verkhovskaya Report, Dkt. No. 120-2, §§-62, Exhs. D, E; Supp. Beecher Report, 1

45-55.)

Plaintiff likewise has not suggested he can amend to add another class representative
offered other means of addressing the diffeesrietween Berman and those class members
arguably subject to the arlation agreement and express consent arguments raised by

defendants’ Likewise, plaintiff has nobffered authority establishingdahhe, as a party to whom

7 Moreover, neither party addresses the nurobeutative class nmbers who may have
opted out of the arbiation provision. $eeBarsky CC Decl., Dkt. No. 152-1, at § 16, 6:6-9.)
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the arbitration agreement web-registration consent woutit apply, can litigate their
application to all membexd the putative classCf. Tan 2016 WL 4721439, at *3 (*having opted
out of two separate agreements . . . [plaintiff] vidoloé unable to credibly make several procedur
unconscionability arguments on behalf of unnamiads members, such as that [they] felt
compelled to accept the arbitration provisiona asndition of employmerdr that the opt-out
provision was not sufficigly noticeable”).

Thus, the Court concludes that Berman hassufficiently demonstrated his typicality and
adequacy with respect to the class as curreatiyped. Berman offers a plan for litigating the
express consent issue on a chag$e basis, arguing lack obatract formation based upon the
uniform failure of Fluent’s websites to comply with the “signature” and “clear and conspicuou
disclosure” requirements under the TCBAHowever, he has not offered authority showing that
he can properly litigate those issuelke himself never visited tHeluent websites. Similarly, it is
not clear that Berman would be able to litigate adequately the enfdityeaiitine arbitration
agreement on the Fluent website if he is not subject to it.

Therefore, the motion for class certificatiorDiBNIED WITHOUT PREJUDICE to a renewed
motion addressing these concerns.

V1. CONCLUSION

(1) The motion for summary judgment (Dkt. No. 156DENIED.

(2) The motion to limit admissibility of theipplemental Beecher Report (Dkt. No. 153) i$

GRANTED IN PART AND DENIED IN PART as stated herein.
(3) With respect to the motion for clasartification (Dkt. . 139), the motion IBPENIED

WITHOUT PREJUDICE to a renewed motion addresgithe issues stated herein.

18 The Court does not agree with defendaotsitention that class members’ consent or
proof of defendants’ willfulness necessarily break down into individual inquiries. Evidence of
error-ridden lead lists, filled h nonsense or seemingly bot-genedainformation is relevant to
the express consent defense, as well as to thHalméss of the alleged TCPA violations. If
defendants’ lead databases widted with “fake leads,” such evidence does not precipitate an
individualized inquiry on consent, but ratherdermines a claim th#tte registration websites
were designed to ensure defendanbtained expres consent.
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(4) The CourtSeTs this matter for a further case management conferen&eptember

30, 2019 at 2:00 p.m.

This terminates Docket Nos. 90, 97, 138, 139, 153, 154, 156, 157, 164, and 170.

T 1SS0 ORDERED.

Dated: September 4, 2019

Lo

(74
C/ YVONNETGONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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