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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JANE DOE and JOHN DOE, Case No: C 18-04583 SBA

Plaintiffs, ORDER GRANTING PLAINTIFFS’
MOTION FOR SUMMARY
VS. JUDGMENT AND DENYING
DEFENDANTS’ MOTION FOR
CARL RISCH, Assistant Secretary for SUMMARY JUDGMENT

Consular Affairs, U.SDept. of State, et &.,
Dkt. 31, 33
Defendants.

In this immigration mandamus action, Plaintiffs seek an order compelling
Defendants to adjudicate their Form 1-730 petitior derivative asylum. Presently beforg
the Court are the parties’ cross-motiémssummary judgment. Having read and
considered the papers filed in connectiathwhis matter and begnfully informed, the
Court GRANTS Plaintiffs’ motion and DENIEBefendants’ motion, for the reasons state
below. The Court, in its discretion, findsgimatter suitable fatesolution without oral

argument._See Fed. R. Civ. P(B8 N.D. Cal. Civ. L.R. 7-1(b).

1 Magistrate Judge Nathan&&ousins granted Plaintiffsnotion to proceed under
the pseudonyms Jane Doalalohn Doe. Dkt. 14.

2 Plaintiffs name as party-defendants: GRidch, Assistant Secretary for Consular
Affairs, Bureau of Consular Aftairs, 8. Department of State (“DOS”); Edward
Ramotowski, Deputy Assistant Setary for Visa Services, Bureau of Consular Affairs,
DOS; Paul Malik, Consul General to the UEBnbassy & Consulate in the United Arab
Emirates, DOS; and L. Francis Cissna, Divectf the U.S. Citizenship and Immigration
Services (“USCIS”), Department of HomelaB8dcurity (collectively, “Defendants”).
Pursuant to Federal Rule of Civil ProcedR&d), the Court substitess Philip Frayne in
place of Paul Malik and Kenneth Cucdin# in place of L. Francis Cissna.
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l. BACKGROUND

A.  THE FORM I-730 PETITION PROCESS

“A spouse or child . . . of an alien wlis granted asylumnder [section 1158(b)]
may, if not otherwise eligible for asylum undeis section, be granted the same status aj
the alien if accompanying, orlfowing to join, such alien.”8 U.S.C. § 1158(b)(3)(A). A
principal asylee may request G@npanying or following-to-joilenefits for his or her
spouse or child(ren) by filing a separate Resjdor Refugee/Asylee Relative [i.e., a Form
[-730 petition] . . . in accordanewth the form instuctions.” 8 C.F.R§ 208.21(d). To
establish eligibility for dexiative asylum, four requirements must be met: (1) the
beneficiary’s identity must be verified; (2)ette must be a qualifying family relationship
between the petitioner and the beneficiary;ti@) beneficiary cannot be subject to any of
the mandatory bars to asylum; and (4) the beiaey must merit a favorable exercise of
discretion. Declaration of Seven JIIRow (“Pollnow Decl.”) § 7, Dkt. 34.

A follow-to-join petition is processed in twdistinct phases. Id. § 8. First, the
principal asylee in the United States files th730 petition, whicls processed by USCIS
at a domestic Service Center. Id. If apmavthe beneficiary is then interviewed to
determine if he or she is eligible to reced@umentation authorizing travel to the United
States._Id. 1 9. When a beneficiary is tedeoutside the United &es and in a location
where USCIS does not have a presence, pesiapproved by USCIS are forwarded to th
DOS National Visa Center for transfer to th&lUembassy or consulate with jurisdiction.
Id. § 10. In such circumstances, DO%ughorized to conduthe interviews, make
eligibility determinations, and issue travel documentation. Id.

Beneficiaries of follow-to-join petitionare subject to various “biographic and

biometric background and sedyrchecks” throughouhe petition process. Id. 1 15. Asi$

pertinent here, Security Adsory Opinion (“SAQ”) biograpiec checks may be initiated by

3 Steven J. Pollnow serves as a SectioefCGit USCIS’s Nebraska Service Center.
Pollnow Decl. 1 1. His duties includeargeeing the adjudication of Form 1-730,
Refugee/Asylee Relative Petitions for asylum-basédw-to-join beneficiaries._Id. | 2.
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the embassy/consulate following a beneficiailpOS interview._Id. { 16. SAOs are
initiated for beneficiaries who “are nationallsa country that the U.S. government has
designated as requiring this security checlibo otherwise meet #hrequirements for an
SAO.” 1d. SAOs are conducted by the Fedl®ureau of Investigation (“FBI”) and
intelligence community partners. Id. “When®A0 is required, a cleared response must
be received before issuance of aéladocument to a beneficiary.” Id.

B.  PLAINTIFFS ' FOLLOW -TO-JOIN PETITION

Jane Doe is a native citizen of Iran and a legal permanent resident of the United
States. Declaration of Jane Doe (“Doe Ded].7), Dkt. 32-1. She imarried to John Doe,
who still lives in Iran._Id. { 2They have two minor sons. _Id.

Jane Doe and her sons arrived in the Wh8&ates on a tourist visa in December
2015. Id. § 3. Shortly theafter, Jane Doe converted toriShanity. Id. In Iran,
“conversion from Islam is deemegbostacy and is punishable by death.” Id. { 4. Fearing
religious persecution if she returned to IrameJBoe applied for asylum for herself and her
children. _Id. They were gramt@sylum on January 5, 2017. 4Id.

On January 30, 2017, Janedided a Form [-730 Petition on behalf of her husband,
John Doe._Id. 1 5. She also submittedguest for expeditgorocessing based on the
distress of their younger son. Id. { 6. Plaintiffs’ younger son suffers from extreme
depression and anxiety due t@agration from his father and fears that his father may be
harmed in Iran._Id. His mental suffering issmvere that he attempted suicide. Id. 1 7.

On August 11, 2017, Plaiffs’ 1-730 petition was prelinmarily approved by USCIS
and forwarded to the United States Embassybu Dhabi, United Arab Emirates (the
“Embassy”) for further processing. Id. 1 &n September 13, 2017, the National Visa
Center notified Plaintiffs’ that their requdest expedited processing had been approved.

Id. 19. On November 16, 201Y¥ohn Doe appeared at the Embassy for his interview. Id.

4 To be eligible for asylumlane Doe had to show that she is unable or unwilling to
return to Iran becaus# a well-founded fear of perseen on account of her religion.
Ahmen v. Keisler, 504 F.3d 1183, 1191 (@in. 2007) (citing 8 U.S.C. 8 1101 (a)(42)(A))
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1 10. Atthe end of the interview, Johndbwas advised that his petition was being place
in administrative processing, wieeit has remained. Id. & Ex. A.

Plaintiffs assert that John Doe’s conied separation from his family is causing
much pain and hardshigd. 1 11. The family fears thabhn Doe is at risk of persecution
in Iran due to his wife’s conversion to Chrisitgn 1d. As a resultPlaintiffs’ youngest son
continues to suffer from extreme anxiety angrdssion._ld. According to the treating
psychologist, Plaitiffs’ youngest son suffers debilitatinanic and anxiety attacks and ha
experienced an increase in sda thoughts._Id. & Ex. B.

Defendants admit that JolRroe meets the criteria for derivative asylum based on
gualifying relationship to a pringal asylee. Pollnow Decl. I @hey confirm that USCIS
approved Plaintiffs’ [730 petition on August 12017, and that the DOS interviewed Johi
Doe at the Embassy on November 16, 2007 17. Defendants aver: “To date, USCIS
has not received completestdts of the security vettingrocess on the beneficiary,
specifically the SAO, and tihthe complete results areceived, and are deemed
satisfactory for purposes of thed] determining the beneficigis eligibility for derivative
asylum status, no travel documentation can be issued.” Id.

C.  THE INSTANT ACTION

Plaintiffs filed the instant action on Jud@, 2018 and filethe operative First
Amended Complaint on NovemberZ)18. Dkt. 1, 25. They bring a single cause of act
pursuant to the Administratiierocedure Act (“APA”), 5 U.&. 8 701 et seq., and the
Mandamus Act, 28 U.S.C. § @B, to compel Defendants &aljudicate their I-730 petition.

A scheduling order was entered in this @ctin accordance witeneral Order 61.
Dkt. 6. Thereatfter, the parties filed sealestipulations extendg the deadline for
Defendants to file an answer. See Dkt.23,,26, 29. Defendants’ counsel advised that
USCIS was “working to adjudicate Plaintifffeending I-730 Petition,” and the extensions
were sought “to allow time fddSCIS to continue [that] press|.]” Dkt. 29 | 3-4.
Defendants filed an Answer on December 21, 2018. Dkt. 28.
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Thereatfter, Plaintiffs filed the iret Motion for Summy Judgment and
Memorandum in Support oféir Motion for Summary Judgme(iMot.”). Dkt. 31, 32.
Defendants’ filed a combinedpposition to Plaintiffs’ Motia for Summary Judgment and
Cross-Motion for Summary Judgment (“CrossiMo Dkt. 33. Plaintiffs filed an
Opposition and Reply (“Opp’n”), k37, and Defendants filed a Reply (“Reply”), Dkt. 3§
The cross-motions are fully briefed and ripe for adjudication.
Il. LEGAL STANDARD

“Summary judgment is appropriate only whéhere is no genuine dispute as to ar

m

material fact and the movantestitled to judgment as a mattdrlaw.” Salazar-Limon v.

City of Houston, 137 S. C1277, 1280 (2017) (quoting Fed. Riv. P. 56(a)). The moving

party bears the initial burden of identifyingoe portions of the pleadings, discovery, ang

affidavits that establish the absence of a gendiapute of material fact. Cline v. Indus.

Maint. Eng’g & Contracting Co., 200 F.3d22, 1229 (9th Cir. 2000) (citing Celotex Corp.

v. Catrett, 477 U.S. 317, 323-25 (1986))thik moving party meets its burden, the burdel
shifts to the non-moving party to go loey the pleadings and identify specific facts
demonstrating the existence of a triable isdge (citing Celotex, 477 U.S. at 323-24).
1. DISCUSSION

Through this action, Plaintiffs seekdompel Defendants to adjudicate their I-730
petition> The parties have filed cross-motions for summary judgment.

A. JURISDICTION

As a threshold matter, Defendants assertttf@Court lacks jurisdiction “to compel
the agency action in questiordause Congress has divestedctharts of jurisdiction over

immigration suits that conaeidecisions or actions committéo agency discretion.”

5 Plaintiffs invoke both th APA and the Mandamus Act in a single cause of actio
to compel Defendants to adjudicate their I-p&fition. Where, as here, the relief sought
under the APA and the MandamAist is essentially the samiine Ninth Circuit had elected
to analyze a plaintiff £ntitlement to relief under the APA. Independence Min. Co. v.
Babbitt, 105 F.3d 58 507 (9th Cir. 1997) ﬁcitinq pan Whaling Ass’n v. American
Cetacean Soc'y, 478 U.S. 221, 230 n.4 & g8énstruing a clainfior mandamus under 28
U.S.C. 8§ 1361 as, “in essence,” one for ralieder § 706 of th&PA)). This Court
likewise analyzes Platiffs’ entittement to relief under the APA.
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Cross-Motion at 5 n.1 (citing§ U.S.C. § 1252(a)(2)(B)(ii))No further argument is
provided. Instead, Defendants “recognize thate have been a number of opinions from

this District and others within the NmCircuit finding jurisdction over claims of

unreasonable delay” in analogocases. |d. (citing Islam Meinauer, 32 F. Supp. 3d 1063
1069 (N.D. Cal. 2014), and cases cited therein).
Pursuant to 8 U.S.C. 8§ 125X@&)(B)(ii), courts are divested of jurisdiction to reviey
immigration-related decisions or actions @tkhan the granting of relief under § 1158(a)
“the authority for which is specified [by stagito be in the digetion of the Attorney
General or the Secretary of Homeland Securifitie decision to grant or deny derivative
asylum status is committed agency discretionary by sta¢ut8 U.S.C. 8§ 1158(b)(3)(A)
(“A spouse or child . . . of an alien wlis granted asylumnder this subsectianay . . . be
granted the same status as the alien . (emiphasis added); see also Ngassam v. Chert

590 F. Supp. 2d 461, 464.[5N.Y. 2008). Tl ultimate decision to grant or deny

Plaintiffs’ 1-730 petition is therefore insulated from judicial review. Id.

As Defendants acknowledge, however, tour this district—including this
Court—have consistently held that § 1252(BX(ii) does not divest courts of subject
matter jurisdiction over clais that an agency haslawfully withheld or unreasonably
delayed the processing of immigration-relatedipens. Islam, 32 FSupp. 3d at 1069; see
also Dong v. Chertoff, 513 F. Supp. 2d 1156865 (N.D. Cal. 2007) (Armstrong, J.) (“8
U.S.C. § 1252(a)(2)(B)(ii) does not deprive eurt of jurisdiction tchear an allegation

that the determination of an applicatiom &mljustment of status has been unlawfully
withheld”). Even where no time limits aimposed by the enablingtatute, Defendants
have a non-discretionary duty to adjudecanmigration-related petitions “within a

reasonable period of time.” 5 U.S.C. § 55588 also Islam, 32 Bupp. 3d at 1069.

6 Ordinarily, Defendants’ one-senteraxgument—relegated to a footnote—would
be insufficient to present theatter to the Court for determination. However, because th
Court has “an independent obligation t@edtenine whether subject-matter jurisdiction
exists, even in the absence of a challeénge any party,” Arbagh v. Y&H Corp., 546
U.S. 500, 514 (2006), the Court briefly addresses this issue.
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“To hold otherwise would be to sanction therpetual delay of governmental obligations
that are clearly mandated by law.” IslaB?, F. Supp. 3d &t069 (citation omitted).

The Court finds the rationale of thes@picases persuasive, and Defendants offern
no reasoned basis for the Court to deviateetih@m. Accordingly, the Court has subject
matter jurisdiction ovePlaintiffs’ claim of unreasonable delay.

B. TRAC FACTORS

The underlying facts are not in disputather, the parties dispute whether the
government’s delay in adjudicating Plaintiffs730 petition is unreasob#. See 5 U.S.C.
8 706(a) (courts shall “compel agencyiac unlawfully withheld or unreasonably
delayed”). In determining vdther agency action is unreasbly delayed under 5 U.S.C.
8§ 706(a), the Ninth Circuit has adopted the dtedal RAC factor test. Brower v. Evans,
257 F.3d 1058, 1068-69 (9th Cir. 2001i}ify Telecomm. Reseeln & Action v. FCC
(TRAQ), 750 F.2d 70, 80 (D.CCir. 1984)). The six factors to be balanced are:

(1) the time agencies take to make diexis must be governed by a rule of

reason; (2) where Congress has providéidhetable or other indication of

the speed with which it expts the agency tproceed in the enabling statute,

that statutory scheme may supply cohfenthis rule of reason; (3? delays

that might be reasonable In the sgghef economic regulation are less

tolerable when human heakimd welfare are at stak(4) the court should

consider the effect afxpediting delayed actiaam agency activities of a

higher or competing priority; (5) the e should also take into account the

nature and extent of the interests p(hxfmed by the delay; and (6) the court

g

need not find any impropriety lurking li@d agency lassitude in order to
hold that agency action is unreasonably delayed.

Id. (quoting_Indep. Mining Co., 105 F.3d%27 n.7 (quoting TRAC, 750 F.2d at 80)

(quotation marks, inteal citations, and alterations omitted)).
1. First Factor: A Rule of Reason
The first TRAC factor teaches that the itign of agency action is governed by a
“rule of reason.”_TRAC, 750 F.2d at 80.ltihough the length of the delay is a primary
consideration, it is not dispositive. IslaB®, F. Supp. 3d at 1071. “What constitutes an
unreasonable delay in the context of immignatapplications depends to a great extent o
the facts of the particular case.” ldu@gation marks and citation omitted). Courts

typically consider the source of the delayluding the complexity of the investigation ant
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the extent to which each party contributedhi® delay. Singh v. Still, 470 F. Supp. 2d
1064, 1068 (N.D. Cal. Jan. 8, 20q@uotation marks and citations omitted).

In the instant case, Plaintiffs’ I-730 petitibas been pending for nearly two and ha
years. There is no evidence that the delajtidbatable, in whole or in part, to Plaintiffs.
Nor is there any evidence thae investigation is especially complex. Rather, Defendan
assert only that “USCIS has not yet received the complete restitis eécurity vetting
process,” i.e., the SAO, for John Doe. Cross-Mot. aftgey argue that, “[g]iven the
importance of a complete security vettinggess,” the delay at issue here is not
unreasonable. Id. As discussed belbowever, Defendants’ bare assertions are
insufficient to justify a delay of this lengttAlthough Defendants a&v that John Doe’s
SAO has not yet been mpleted, they provideo further detail. Among other things, they
fail to provide any information as to why &AO is required in this case, why it has taker
so long to complete aBAO, and whether any particuiasue of concern has arisen during
the security vetting procefisat has caused or contributed to the delay.

As courts in this district have recognize@tional security concerns rightly factor

into an evaluation of the reasableness of Defendahtlelay. Chen v. Chertoff, No. C 07
2816 MEJ, 2008 WL 2052789 *3 (N.D. Cal. Jan. 22008). “However, the mere
invocation of national securitg not enough to render agerndgiay reasonable per se.”
Singh, 470 F. Supp. 2d at 10@Bhding that the governmenttdaim of “[security] issues
requiring further inquiry” was insufficient abnt “further infornation”). Defendants
“cannot simply poitto a pending FBI background checkestablish that any delay in
processing [a petition] ileasonable.”_Chen, 2008 WL 20%2 at *3. “National security
interests and the complexidf the background chkgrocess can only excuseasonable
delay.” Id. (emphasis added). He Defendants provide “no pgnularized facts to suggest
that these concerns apply wipecial force” to John Doe’s petition or that his SAO is

“otherwise subject to speciakFcumstances.”_Id.; see alkousar v. Mueller, 549 F. Supp.

2d 1194, 1199 (N.D. Cal. 2008Although national security ¢inly justifies a thorough
name check process, there is no contention that Plaintiff's application is particularly
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complex or any evidence as to why the naimeck caused the application processing to
take far longer than the 180y#asuggested by Congress.”).

Defendants cite Islam for throposition that courts in ihdistrict “have generally
found delays of four years or less not taupeeasonable.” Cross-Motion at 8 (citing Islan
32 F. Supp. 3d at 1071-72); see also Reply dslam and the casdéssurveys are inapt,
however, because they involve “holds onrkd-485 Applications due to findings of
terrorist-related inadmissibility.’32 F. Supp. 3d at 1071 (andsea cited therein, including
Khan v. Scharfen, No. 08398 SC, 2009 WI941574 (N.D. CalApr. 6, 2009)). A

determination of whether grant an exception to terrorstlated inadmissibility “is a
complicated process, involving inter-agency adtagion.” Khan, 2009VL 941574, at *9.

Such cases are “distinguishable from the rigpieal case involving a delay in processing

an applicant’s FBI backgroundetk.” Id. at *8 (noting thain a typical background check

case, “there are no facts specific to theliappt which are causing the delay, or which
implicate national security concerns”).

With regard to typical background checlses, courts in this district have found
that, “under normal circumstances, a giedhapproximately two years due to an
uncompleted FBI background check is unreas@abla matter of laiv.Chen, 2008 WL

205279, at *3 (and cases cited therein); at¢ausar, 549 F. SupRd at 1199 (and cases

cited therein). Here, jushg of two and a half years hapassed since Plaintiffs’ petition
was filed. Accordingly, the firdtactor tips in Plaintiffs’ favor.
2. Second Factor: Congressional Timetable

The second TRAC factor prales that a timetable or other indication of the speeq
with which Congress exguts the agency to preed may “supply content” for the rule of
reason._TRAC, 750 F.2d at 80. Abs@mceptional circumstances,” administrative
adjudication of grincipal asylum application “shall be oleted within 180 days” of the
date the application is filed. 8 U.S&1158(d)(5)(A)(iii)). Thee is no congressionally-
mandated timetable for adjudicatiderivative asylum petitions. Hwever, “[i]t is the

sense of Congress that the processing afnamgrant benefit application should be
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completed not later than 180 days after thigairfiling of the appliation[.]” 8 U.S.C.
§ 1571(b). Although § 1571(b) merely precatory, this presion nonetheless suffices to
“tip the second TRAC factan [Plaintiffs’] favor.” Islam, 32 F. Supp. 3d at 1073.

Defendants respond that 8 1571(b) “doetsrafiect the notion that the government
must take extra care with an application that requires additional security vetting.” Cro
Mot. at 6-7. The fact that certain circuastes may justify a departure from the standarg
processing time does not counsel in favodisfegarding Congress’s guidance. Rather,
similar to the allowance in £158(d)(5)(A)(iii) for“exceptional circumstances,” that is a
matter for the Court to evaluate on a cases#ige basis. As discussed above, Defendant]
have not shown any circumstas unique to this case thastify a lengthy delay in
completing the security vetting process. @@ other hand, approrately 900 days have
elapsed since the filing of Plaintiffs’ petitiowhich is five times longer than the 180-day
benchmark set forth in § 1571(b). Consequembfendants are well outside the expecte
processing time without sufficient justification.

3. Third & Fifth Fact ors: Human Welfare & Interests Prejudiced

“The third and fifth factors overlap, requig the court to consider whether human
health and welfare are at stake, and the natndeextent of the interests prejudiced by the
delay.” Islam, 32 F. Supp. 3d at 1073islundisputed that human health and welfare arg
at stake where an asylee files a follow-to-join petition for a familgnbes still residing in
their native country. See Cross-Mot. at ¢kf@owledging that “Plaintiffs assert legitimate
concerns regarding human heaiird welfare”). Delay that miht be reasonable in anothe
context is therefore “less tolerableére. TRAC, 750 F.2d at 80.

Further, the Court finds that the specifiterests prejudiced by delay in processing
I-730 petitions are weighty. As set forthoale, follow-to-join péitions may be filed on
behalf of an asylee’s spouse or child. 8 U.8.€158(b)(3)(A). Thusas is the case here,

delay in processing such petitions may resudxtended family separation. Doe Decl. 1 1

(describing separation of John Doe fromwtige and minor sons). Additionally, because
the principal asylee has been granted asyluemetimay be a credible threat of persecutio
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in the native country. See Ahmen, 504 F.3d1#1. Here, the family fears for John Doe’s
safety in Iran due to Jane Dee&onversion to Chtiignity. Doe Decl. 11 6-7, 11. In this
case, Plaintiffs also asserattthe ongoing family separatiamd fear of persecution have
caused their minor son to suffer extre anxiety and depression. ’Id.

Again, Defendants doot dispute that “Plaintiffassert legitimate concerns
regarding human health and welfare[.]” CrosstMo 7. They simly respond that they
“have a strong [countervailingjterest in completing securityetting of derivative asylee
applicants before permitting them to entertheted States.”_Id.-*Undoubtedly,” national
security is an intere$of the highest order.”_Singh, 470 Supp. 3d at 1069. As discussed
above, however, “the mere inwatn of national security 3ot enough to render agency
delay reasonable per se.” Id. The third afit factors therefore tip in favor of Plaintiffs.

4. Fourth Factor: Higher or Competing Priorities

The fourth TRAC factor considers the effef expediting delged action on agency

activities of a higher or compag priority. TRAC, 750 F.2dt 80. Defendants make the

bald assertion that expediting Plaintiffs’ applion would divert resources to this case, “t

O

the detriment of other dutiesrried out by the various gernment offices involved.”
Cross-Mot. at 7. Defendants do not idgntifose other duties or make any effort to
prioritize them, however. Defendants furtlagsert that “it would be unfair for [John
Doe’s] SOA to be prioritized dhe expense of others aheadloim] in the queue.”_ld.
Defendants do not establish thia¢re is a queue, however, let alone John Doe’s place
therein. There is no evidence before thei€as to the number of 1-730 petitions/SOAs
currently pending or how marof those petitions/SOAs habeen pending longer than
John Doe’s. Given that nearly two and & hiaars have elapsed since Plaintiffs’ petition

was filed and more than 20 months have sdpsince John Doe completed his interview,

7 The Court notes that adjudication of Plaintiffs’ petition will not necessarily result
in John Doe being granted derivative asy] and thus, may not alleviate the harms
described above. Given that USCIS préahianily approved his petition, however, it is
plausible that John Doe will benefit from thedl adjudication of his petition. In that
event, delay is prejudicial. Further, the unaiety that Plaintiffs face while the petition
sits “in limbo” inflicts its own sort of harmSee Islam, 32 F. Supp. 3d at 1070, 1073.

-11 -




© 00 ~N oo 0o B~ W N P

N RN N RN D N N N DN R P R R R R R R R
0w ~N o s WN P O ©OW 0o N o 0N w N kP o

the Court finds that expedigradjudication of Plaintiffspetition would not unduly burden
agency resources. Thus, the fourth factor tips in Plaintiffs’ favor.
5. Sixth Factor: Impropriety
Lastly, the sixth TRAC factor teaches tiia¢ Court need not find any impropriety
lurking behind agency lassitutte conclude that agency amtiis unreasonably delayed.
TRAC, 750 F.2d at 80. Defendants cite Lilgdftind, Inc. v. Chad®394 F. Supp. 2d 105
(D.D.C. 2005), as providing a cdiary to that rule, i.e., thahe good faith of the agency

weighs against mandamus. Cross-Mot. aDéfendants err in ready Liberty Fund too
broadly, however. Liberty Fund does not stéor the proposition that the absence of “an
improper purpose,” Cross-Motion at 7, weiglgainst mandamus. Indeed, this would run
counter to TRAC's holding that bad faithrist required for a finding of unreasonable
delay. Rather, Liberty Fund stands for gneposition that an agency’s good faith “
addressing the delay weighs against mandamus.” 3943upp. 2d at 120 (emphasis addeq
(providing that a court may decline to issawrit expediting agency action where the
agency has already taken steps to address the delay and there is little reason to belie
a court order is necessary to sustain mapment or spur greater effort).

In Liberty Fund, the agency provided a sound justtian for the delay (i.e., a
change in the law that resultedan influx of applicationsand documented its efforts to
reduce the backlog and rectify the del®&@4 F. Supp. 3d at 120. Here, by contrast,
Defendants do not provide a sounstification for the delay. Although thegsert that an
SAO is required and has not yet been comgldteey fail to identify any circumstance or
concern that necessitates alCbin this case or warrantse lengthy delay in completing
the same. Nor do Defendants itiBnany action taken to ensure the prompt adjudication
Plaintiffs’ petition. To the aatrary, they fail to provide @n an estimatetimeframe to
complete the SAO. They assert only ttegt petition cannot be adjudicated “until the
complete results are received?ollnow Decl.  17. This assertion does not address the|

delay faced by Plaintiffs. @sequently, while the Couttbes not find that Defendants
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have acted in bad faith to cause the delayheedoes it find that they have acted in good
faith to address the delay such that qualiintervention is rendered unnecesgary.
IV. CONCLUSION

In view of the forgoing, the Court findeat Defendants hawereasonably delayed
in adjudicating Plaintiffs’ I-730 petition, whidmas been pending for nearly two and a hal
years. Defendants have not shown that any poaidhe delay is attributable to Plaintiffs,
that the petition is unusually complex, thagher or competing priorities necessitate a
delay of this length, or thainy effort has been made to ensure the prompt adjudication
the petition. Accordingly, IT IS HEREEY ORDERED THAT Paintiffs’ motion for
summary judgment is GRANTED and Defendamctross-motion for summary judgment is
DENIED. Defendants shall adjudicate Pldistil-730 petition within30 days of the date
this Order is filed. The Clerk shall clkoghe file and termite all pending matters.

IT IS SO ORDERED.

Dated: July 26, 2019
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge

8 For the first time in their Opposition, Pidiffs assert that bad faith or improper
purpose can be inferred here because Defendants failed to mention an SAO when thg
requested extensions of the timdite an answer. Opp’n at 8According to Plaintiffs, it
can be inferred that the SA@as not initiated until after the instant action was filed, and
thus, that “there has been impropriety belhmelgovernment’s actions.” Id. Where an

agency has delayed in bad faith, the court may that delay is unreasonable. See Indep.

Min. Co., 105 F.3d at 510 (quoting In rerBaabs., Inc., 930 F.2d 726 (D.C. Cir. 1988)
(“lw]here [an] agency hamanifested bad faith, as Bingling someone out for bad
treatment or asserting utter indifference tmagressional deadline, the agency will have
hard time claiming legitimacy fats priorities”)). The Court finsl no evidence of bad faith
here, however. Although Bendants do not state whdre SAO was initiated, their
representations made in connection with thteresion requests do noe¢cessarily show that
an SAO was initiatedfter the action was filed. Furtheore, even if Defendants delayed
in initiating an SAQ, there iso evidence to suggest thaistivas due to bad faith, as
opposed to mere inadvertence or backlogany event, as statadbove, bad faith is not
required for a finding that ageneytion is unrasonably delayed.
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