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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SHANE M ULDERRIG AND RONY DEVORAH, On| Case No.: 19-CV-1765 YR
behalf of themselves and all others similarly

situated, ORDER DENYING MOTION OF DEFENDANTS
o To Dismiss AMENDED CLASS ACTION
Plaintiffs, COMPLAINT
V.
AMYRIS, INC.,JOHN G. MELO, KATHLEEN
VALIASEK |,
Defendants.

Defendants Amyris, Inc., John G. Melo, and Kathl&/aliasek move this Court for an ord¢
dismissing plaintiffs’ claims for wlation of Section 10(b) and Sem 20(a) of the Exchange Act,
15 U.S.C. 88 78j(b) and 78t(a)), as allegeglaintiffs’ first Amendal Class Action Complaint
(Dkt. No. 43, “FAC”). Having carefully considerdide papers submitted atite pleadings in this
action, and the matters judicially noticeabled #or the reasons set forth below, the C@QuEtIES
the Motion to Dismiss.

Plaintiffs contend that Amyris’Bnancial statements overstatestimations ofuture royalty
payments based on projected and estimateduct sales, in violation of Generally Accepted

Accounting Principles (“GAAP™. Violations of GAAP are gsumed to be misleadingeeSEC

1 As alleged in the complaint, “GAAPathose principles oegnized by the accounting
profession as the conventions, rules, andgulares necessary to define accepted accounting
practice at a particular timeh@se principles are the officislandards adopted by the American
Institute of Certified Public Acountants (“AICPA”), a privatprofessional association, through
three successor groups it established: the Gteseon Accounting Procedure, the Accounting
Principles Board, and the Financial AccountBtgndards Board (“FASB”). On July 1, 2009, the
FASB approved the Accounting Standards Codiiica(“ASC” or the “Codification”) as the single
source of authoritative U.S. accounting and repgrstandards, other than guidance issued by th
[Securities and Exchange Commission “SEC”].”
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Regulation S-X, 17 C.F.R. 8§ 210.4-0Rlaintiffs have alleged fastufficient to show that
defendants’ alleged GAAP afations here were gificant and materialSee In re Daou Systems,
Inc., 411 F.3d 1006, 1016-17 (9th Circ. 2005). In additthe statements dei@ants contend were
forward-looking growth and revenue projects were accompanied by and premised upon false
representations of current rexe2, making them ineligible for the PSLRA'’s safe harbor.
Moreover, defendants made fatsemisleading statements congigeilg material weaknesses in its
internal controls. With respect &l these allegations, plaintiffs Ve alleged sufficient facts that,
when viewed holistically, give rise to a stronfemence of scienter. Further, these allegations
support plaintiffs’ claims of control person liability pursuant to Section Z0(a).

l. SUMMARY OF ALLEGATIONS 3

A. Background Prior to Class Period

Amyris is an industrial biotdmology company that manufaotsrand sells products in the
health and wellness, “clean béat flavor, and fragrance market Beginning in 2014, Amryris
commercialized and licensed “farnesene,” a typkydrocarbon moleculihat it manufactured
using its engineered microbes. Defendant Johio Mias the Chief ExecutievOfficer and director
of Amyris beginning in Janua®007, and president of the company beginning in 2008, through
relevant alleged Class PeribdMielo had worked previously &rnst & Young, an accounting firm
Defendant Kathleen Valiasek became the Chie&fcial Officer in Janug 2017 until June 2019.
Valiasek holds a degree in accounting fromulméversity of Massachusetts, Amherst.

In 2017, as stated in the Company’s AnrnL@K Report for the fiscal year ended
December 31, 2017, Amyris disclosed a materialkwess in its internal control over financial
reporting related to “a lack of suffent resources . . . to be ableaiequately identify, record, and
disclose non-routine transactions.” (FAC 11 5, 4ihg disclosure stateddhthe company “lacked

a sufficient number of trainedseurces with assigned responkiipiand accountability over the

2 Plaintiffs filed a “Notice of Pendency @fther Action” on Septeber 21, 2020. (Dkt. No.
59.) Defendants filed #ir objection to the Notice. (DKNo. 60.) As the contents of those
documents are not before the Court properihencontext of this motion, the Court has not
considered them in reaching the decision herein.

3 The allegations of the operative FAC asswamed to be true for purposes of this motion.

4 The alleged Class Period runs from Mut&, 2018 to April 11, 2019. (FAC { 1.)

the



United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

design and operation of internantrols related to complex, sigrdéint non-routine transactions as

well as routine transactions and financial statdrpegsentation and disclagy” and did not “have
an effective risk assessment process to iffeatid analyze necessary changes in significant
accounting policies and practicesithvere responsive to: @hanges in business operations
resulting from complex gnificant non-routine transactions,) (mplementation of new accounting
standards and related dissures, and (iii) compteness and adequacy of required disclosures.”
(FAC 1 47.)

The statement for the yeanded December 31, 2017, indicatieelse material weaknesses
resulted in “material misstatements” in finann@tements, and creat&dreasonable possibility
that a material misstatement of @umual or interim consolidatdéithancial statements that would
not be prevented or detedton a timely basis.”ld.) Amyris further reresented that it was
addressing the material weaknesgath a remediation plan, inaling increased staffing in key
accounting positions, “documenting and augmentirngbanting policies, and training staff on ne
and existing accounting issuesd.) The 2017 Form 10-K reped total liabilities of
$346.1 million and net loss attributable to @@mpany’s common stockholders of $93.3 million.
(FAC 1 46.)

On December 28, 2017, Amyris finalized théesaf its Amyris Brasil farnesene
manufacturing facility to Koninklijke DSM N.V. (“D8&”). Under that ageement, Amyris licensed
the use of farnesene in the Vitantt, lubricant, and flavor arfdagrance markets to DSM for a feq
of $27.5 million and assigned to DSM a farnessaumgply agreement Amryis had with Nenter &
Co. (“the Agreement”). (FAC 1 238.)The Agreement required DSM to pay to Amyris a portion
the profits realized by Nenter and paid to DSN&.)(

B. Allegations Regarding the Class Period

Beginning in March 2018, Amyris informedvestors that it was now reporting revenue

based upon new GAAP accountingrstiards issued by the Financial Accounting Standards

5> According to its 10-Q fothe first quarter of 2018, the Agement included a payment of
$27.5 million in license fees nonrefundable royaltyf $15.0 million to be paid at closing, plus a
pron;ise of future royalty payments for 2018 @0d.9 valued at $17.8 million. (Celio Decl., Ex. A
at9.
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Board—Accounting Standard Codification (“ASCTopic 606, Revenue from Contracts with
Customers (“ASC 606”)—which fokmyris went into effect asf January 1, 2018. In fact,
Amyris’s reported royalty revelie was not made consistenth ASC 606 but was based upon
estimations ofuture payments that in turn lied on projected and estitneal Nenter product sales.
(FAC 1 30.) Thus, Amyris represented that it rexbgnized royalty paymentisat were estimate
of sales by DSM’s client, Nenteasind any payments Amyrisowld receive under the Agreement
were dependent on Nenter’s profits at a later ddte) Some detail about ACS 606 is hecessary
put the allegations into context.
1. ASC 606

ASC 606 regarding Revenue from Contracts Wtistomers, issued May 2014, went into
effect for nonpublic entities as of annuaporting periods begning after December 15, 2017.
(ASC 606 at 9.) As a general matter, ASC 6l a business to recognize revenue once it hg
fulfilled all of its perfamance obligations undercantract, rather tharmpon receipt of payment.
(FAC 1 24.) So, for example, a business maypgaize revenue when itldesrs a good sold for a
fixed price if delivery of the goods is theisiness’s final perfornmeze obligation under the
contract. In such a scenarioethmount of revenue is certain@ there is a fixed price for the
goods.

When the consideration to paid by the customer is vahle, ASC 606 puts restraints on

how revenue from the contitacan be recognized:

An entity shall include in the transamti price some or all of an amount of
variable consideten estimated . .only to the extent that is probable that a
significant reversain the amount of cumulexe revenue recognizedill not
occurwhen the uncertainty associatehathe variable consideration is
subsequently resolved.

(FAC 1 28, citing ASC 606-182-11, emphasis in FAC.)In the case of a licensing agreement, g
Amyris had with DSM here, ASC 606 more spieaifly provides thasales-based royalties

6 ASC 606-10-32-12 provides additional guidance on this constraint:

In assessing whether itpsobable that a significan¢versal in the amount of
cumulative revenue recognized will natooir once the uncertainty related to the
variable consideration is subsequently hest, an entity shall consider both the
likelihood and the magnitude of the revemeeersal. Factors &t could increase
the likelihood or the magnitude of a revemaeersal includeyut are not limited
to, any of the following:

to
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received in exchange for a licnof intellectual property shioube recognized as revenoely

under the following conditions:

[A]n entity should recognize revenue f sales-based or usage-based royalty
promised in exchange for @déinse of intellectual properpnly when (or as)

the later of the following events occurs:

a. The subsequent sale or usage occurs.

b. The performance obligation to which soaraall of the skes-based or usage-
based royalty has been al&ded has been satisfigal partially satisfied).

(Id. § 30; ASC 606-10-55-65, emphasigpplied.) This sales-bad royalty exception “applies
when the royalty relates only to a license of ietglial property or when a license of intellectual
property is the predominant itetm which the royalty relate's(FAC { 27 citing ASC 606-10-55-
65A.) When revenue is sakbased but the licenseiotellectual property is ndghe only or
predominant item to which the royaltglates, “the guidance on varialglensideration . . . applies
to the sales-based osage-based royalty.Id, citing ASC 606-10-55-658)

As plaintiffs allege, the prosions of ASC 606 applicable sales-based royalties differ
from the general principles of ASC 606:

a. The amount of consideration ighly susceptible téactors outside the
entity’s influence. Thas factors may include vdiéity in a market, the
judgment or actions of third partiaseather conditions, and a high risk of
obsolescence of the pmised good or service.
b. The uncertainty aboutédramount of consideratios not expected to be
resolved for a long period of time.
c. The entity’s experience (or other evidence) with similar types of
contracts is limited, athat experience (or other evidence) has limited
predictive value.
d. The entity has a practice of athoffering a broad range of price
concessions or changing the paytitenms and conditions of similar
contracts in sinf@r circumstances.
e. The contract has a larger ruen and broad range of possible
consideration amounts.

(FAC 1 29.)

” The Court takes judicial notice of FASBCOUNTING STANDARDS UPDATE, REVENUE
FROM CONTRACTS WITHCUSTOMERS(ToPIC606)available at
https://www.fasb.org/cs/ContentServerPege&cid=1176156316498&d=&pagename=FASB%?Z
Page%2FSectionPage (last visited September 29, 28X} 606 further state¢lat “[a]n entity
should disclose sufficient inforation to enable users of findatstatements to understand the
nature, amount, timing, and uncertainty of mawe and cash flows arising from contracts with
customers.” (ASC 606 at p.6.)

F
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Royalties are [a] form of variable consrdtion. HoweverASC 606 contains an
exception to the principle requiring an esdite of variable consideration for a
sales-based royalty for @déinse of Intellectual PropgrfiP). This is because
estimating future royalties is quite ddtilt and would likely result in significant
adjustments to the amountr@venue recognized due to changes in circumstances
not related to the eity’s performance.
(FAC 1 30 at n. 2, quoting artecfrom BDO USA, LLP found at
https://www.bdo.com/insights/industries/technology/life-scierspg-2017/when-it-comesto-
new-revenue-recognition-model,-as[Thus,] royalties received iaxchange for adense of IP are
recognized as revenue at the tatbwhen the sale occurs or when the performance obligation t(
which the royalty relates has been satisfiedd’) (“Under this sales- or usage-based royalty

exception, an entitwould not estimatthe variable consideratidrom sales- or usage-based

royalties. . . . [but] would wait uihithe subsequent sale or usagews to determine the amount of

revenue to recognize.id. § 26, n.1 [quoting Deloitt& Touche guidance].)
2. Amyris’s Reporting of Sales-Based Royalty Revenues

In a March 15, 2018 press release titled “AmReports Another Strong Quarter with Soli
Operating Performance and 2017 Revenu®1df3.3 Million up 113% over 2016,” Amyris
represented that it had “start2d18 with continued strong growithh revenues” and each of its
markets was “delivering sing, profitable growth.” I¢. 1 42.) In a call with analysts that same
date, Melo explained that the rdtyarevenue from the Agreement “has become very material fa|
than we expected, and we will now be reported -- reporting separately and labeling these as
and royalties. When you see this line in G@&AP results, this is mostly value share and
represents the revenue veeeive from partners.”ld.) Melo told analysts that they should
“[t]hink of royalties as 100% gss margin” and that 2018 ‘istarting off very well with very strong
gross operating performance and revenue thabeiaround double the first quarter of 2017d. (
144.)

Two months later, on May 14, 2018, the compasyed a press release stating that it ha

$23 million in revenue for the firgjuarter of 2018 compared to $18lion in the first quarter of

2017. (d. 150.) The press release represented that “[o]ur product related royalty revenue . |.

delivered $11.4 milliorof 100% gross margirelated revenue.”ld.) In an investor call that day,

Melo stated that “Our royalty genents, which we used to catlue share from products delivere(
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was $11.4 million in the first quarter versp®25,000 for the same period last yead: { 51.)

Melo was asked in the call “Isel$11.4 million, all of itoyalties for the quaget? Or are there any
license fees in it, too?” Melo replied, “all wfis royalty or what we used to call value

share . . . there is no licensedfeevenue in the quarter.’Id( 1 53.) Amyris’s quarterly SEC Fornj
10-Q similarly reported royaltsevenue of $11.4 million.Id. { 56.)

Plaintiffs allege that all these statemenfsmed to the royalties as amounts the company
had recognized as revenue consistent with ASCig6ywhen Nenter is sahg into the market.”
(Id. 1 54.) In fact, the claimedwenues were based upon estimapedjectedNenter sales that had
not yet occurred. Iq. § 54 [“it was not the cagbat Amyris waited to have actual sales informatiq
before recognizing royalty revenue under the D&M Nenter agreement since Amyris was instg
recognizing DSM/Nenter royaltyevenue based on Defendantdlated estimates of royalty
payments based on projed Nenter sales”kee also id{{ 25, 30, 32.) Defendants would later
admit that those estimates were in error, anditiad “no visibility” on Nenter sales on which to
base those recognized royaltietd. {[ 54.)

Defendants similarly reportezh August 6, 2018 that Amyrisad “delivered much better
revenue in the first half of 2018” and tHg2 2018 GAAP revenue wa&24.8 million compared to
$25.7 million for the seconguarter of 2017.” Ifl. 1 62, quoting Melo and Valiasek, respectively
Defendants attributed that revergrewth to “strong demand” for ifgroducts rathethan estimated
future sales and paymentsd.(f 63.) While describing theseyalty revenues as “delivered” by
the end of the second quartand reporting in its 10-Q for theecond quarter of 2018 royalty
revenue of $6.88 million, Amyris had only réced a total of about $2.6 million in royalty
payments by that time.ld()

In November of 2018, defendants indicated ttsatinancial results were not as good as
expected and that third quar@AAP revenue was down compatedhe third quarter of 2017.
(Id. § 67.) Inits press release, the company atiibthat result to “volatility” in the Vitamin E
market. In a November 13, 2018 analyst call|dveemitted that the company had “expected

around $15 million of royalty revenue the third quarter and réaéd 0” and that it had “no

n
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visibility on the actual royalty asis calculated on the selling price of their contracts that have
been at a significant discoutat market prices.” I¢. { 68.)
However, in these November 2018 stateméviedp did not concede that defendants had

had no visibility inprior quarterseither. To the contrgr Melo asserted that:

[w]e have realized abo®20 million in royalty paymentduring the first half of
this year. We continue to believe aaxpect around $40 million of annual royalty
payments in the short to midterm anteafve get through the significant current
market volatility.

(Id. 1 68.) Valiasek reiterated tharrative that “the biggest gative hit for Q3 2018 revenue was
due to Vitamin E royalties n@bming in for the quarter.”ld.) Valiasek also noted the poor third
guarter results also arose fromrfauch smaller amourmif fragrance partneoyalty revenue that
was earned but could not be recognize@#due to ASC 606 requirementslt.j The
company’s third quarter 10-Q reped license and royalty revena€$18.46 million for the nine
months ended September 30, 2018. §{ 70.) The company did not disclose that its higher
revenue reports in prior quars had not materializedld() However, by the end of the third
quarter, Amyris had only receivé&d.37 million in royalty revenueld.)

In March 2019, defendants repagtresults for the fourth quar of 2018, recognizing just
$1.2 million in royalty revenue for the quartetd.(f 72.) In a March 18019 analyst call, Melo
stated that:

we acknowledge that our financial resudte not acceptable, and we want to
avoid this in the future by better assagsivhat our realistic revenue assumptions
versus those that are simply potengigdbssible and may have elements we
cannot control.

(Id. § 73.) Less than a month lgtthe company announced that, do@ccounting errors, it would
have to restate several quargeahd annual financial reportsld({ 76.) Amyris revealed that it
had been operating with undisclosedterial weaknesses in financtaintrols and that “a material
error was made related to the estimatesdoognizing revenue for royalty paymentsld.] As of
April 11, 2019, the company concedibet it anticipated restatentsro report a reduction in

revenue, and an increase in net loss, for the [2018 SEC filings] as follows:

approximately $4 million an#i4 million, respectively, fothe fiscal quarter ended
March 31, 2018; approximately $8 milli and $8 million, repectively, for the
fiscal quarter ended June 30, 204Bproximately $1 million and $7 million,
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respectively, for the fiscal quartended September 30, 2018; approximately $12
million and $11 million, respéiwely, for the six months ended June 30, 2018; and
approximately $13 million and $18 milliorespectively, for th nine months

ended September 30, 2018.

(Id.) Defendants admitted thidey previously had reportedetisignificantly increased royalty
revenues despite having very “limdteinformation at their disp@ and despite “the amount of
consideration [being] highly sosptible to factors outside tleatity’s influence,” including
“volatility in a market” and “the judgment or actioref third parties.” Id. T 32.)

As a result of these revelations, thecprof Amyris’s stock fell precipitouslyld. 11 75,
77.) After uncovering further en®in auditing subsequent toetpril 2019 revelations, “Amyris
[still] ha[d] yet to restate its 2017 Form 10-K, its 2018 ForfsQ, or issue its 2018 Form 10-K o
any 2019 financial results” as of the dafehe filing of the complaint hereinld; { 82.)

3. Confidential Witness Statements

The complaint alleges statements by twafidential withesses, CW1 and CW2d. (1 34-
41.) CW1 served in Amyris’s finance departihrom January to October of 2018, assisting in
accounting and financial operationSW1 states that there was/ice President of Technical
Accounting who was primarily responsible fotelenining royalty revenes under the Agreement

and reported directly to ValiaselkCW2 served in Amyris’s accoung department from January tq

August of 2018, assisting with operational accounti@iVv2 also reported that the Vice President

of Technical Accounting worked closely with Nések, who was very involved in overseeing the
process of revenue recognitiand financial reporting.1d. 1 38.) Valiasek and Melo reviewed
revenue numbers at least monthly, if not weeklg. { 39.) Further, Valiasek had no choice but
be involved in day-to-day accounting operatioasduse the turnover rate was so high in the
accounting department—of the nine or ten em@ésyin the accounting partment, eight were
temporary hires. Id. 1 40.) Amyris’s Chief Accounting Otfer stayed with the company for just
six months and was nagplaced immediately.ld.) CW1 confirmed thahere was considerable
turnover in the accounting departmentidgrtheir 10-month tenure at Amyrisd(f 36.) The
turnover and lack of long-tenedl employees made operationSiciilt, particularly because
Amyris was in over $162 million in debt and hammplex repayment planisat required constant

monitoring. (d. T 41.)

D
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4, Additional False and/or Misleading Statements

In connection with each of the alleged mises@ntations of revenue, plaintiffs further
allege that Melo and Valiasek made false andaading statements about the sustainability of
these revenues and what investoould expect going forwaré.g, Id. § 53 [“This is a strong
indication of the underlying performance of ouoghucts in their respecevend markets and the
sustainability of our differentiated and advam@ddpusiness model;” “exgt some choppiness, but
full year strong flows. No changé'we have the most profitableroduct portfolio in our industry
with an anticipated gross margaharound 70% for the year. And veéw through that in the first
guarter”]; T 62 [“We expect to deliver with our pristated target revenue range of $185 million t
$195 million;” “we expect . . . to deliver . . .ags profit in excess &100 million in the second
half;” “we anticipate that our quarterly revenue®3 and Q4 will be at some of the highest
guarterly levels we’ve experienced”].)

Plaintiffs also allege that defendants méalse and misleadingfatements about the
company’s internal controls over financiapogting, representing th&myris was curing its
previously disclosed internal mtvol weaknesses over financiapogting from fiscal year 2017 to
prevent material misstatementsd. (f 49.) Amyris continued to peesent that it was remediating
the previously reported internabntrols issues and had no changeits internal controls over
financial reporting in its quéerly statements for 2018Id( 1 56, 64, 70.) Defendants failed to
disclose that it actually was not increasing accogntesources, staffing, atiéining at the time of
their statements but instead wagperiencing nearonstant turnover; sti@d predominately by
inexperienced temporary employaesoth regular staff and semimanagement positions; and
struggling to function effectively.Id. 1 34-41, 49.)

Melo and Valiasek, in their roles as CB@d CFO, signed off on Sarbanes-Oxley (SOX)
certifications in Amyris’s 10-Qs and annual repattesting to the accuracy of the reports, the
disclosure of any weakness or change in the emyip internal controls over financial reporting,
and corrective actions the company wasnig regarding its prior failures.ld, 1 48, 49, 56, 64,

65.) Defendants failed to disclose that thenpany was in the proces$§preparing financial

8 Sarbanes-Oxley Act of 2002 (“SOX”), 15 U.S.C. § 7262.

10
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statements for 2018 that included, for thetfir®e, royalty revenues based on complex and

uncertain estimates thabuld further strain Amyris’s internal control over financial reporting, as

they would later be required to admid.(Y 49.)
. APPLICABLE STANDARD
Under the PSLRA’s heightened pleading stadga plaintiff claimng fraud must allege

with particularity facts demonstrag: “(1) a materiamisrepresentation amission of fact, (2)

scienter, (3) a connection with the purchase oraadesecurity, (4) transaction and loss causation,

and (5) economic loss.In re Gilead Sciences Sec. Liti§36 F.3d 1049, 1055 (9th Cir. 2008)
(internal quotabn marks omitted)see alsdl5 U.S.C. § 78u-4(b); Fed. R. Civ. P. 93 Tellabs,
Inc. v. Makor Issues & Rights, Lt851 U.S. 308, 323(2007). Tha@eme Court has held that
“literal accuracy is not enoughn issuer must as well desfsbm misleading investors by saying
one thing and holding back anothe@imnicare, Inc. v. Laborers Dist. Council Const. Indus.
Pension Fund575 U.S. 175, 192 (2015). Indeed, a statemeattisnably false or misleading if it
would give a reasonable investan impression of a state of affattsat differs in a material way
from the one that actually existsBrody v. Transitional Hospital Corp280 F.3d 997, 1006 (9th
Cir. 2002).

When plaintiff alleges an omissiongtiomission is only material if “@easonablenvestor
would have viewed the non[-]disclosed information as hasiggificantlyaltered the total mix of
information made available.Matrixx Initiatives, Inc. v. Siracusané63 U.S. 27, 44 (2011)
(emphasis in original). Seoti 10(b) and Rule 10b-5(b) “do thareate an affirmative duty to
disclose any and all material infoation,” but instead a duty to inae all facts necessary to rend
a statement accurate and not misleading, oncenpay elects to disclose that material
information. Id. at 44-45, 47; 17 C.F.R. § 240.10b-5(b). NMatenformation musbe disclosed if
its omission would “affirmatigly create an impression afstate of affairs thatiffers in a material
way from the one that actually exist8Brody, 280 F.3d at 1006. “[O]nce defendants cho[o]se tq
tout’ positive informatia to the market, ‘they [are] bounddo so in a manner that wouldn’t

mislead investors,’ including disclosing adwensformation that cuts against the positive

11
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information.” Schueneman v. Arena Pharm., [r810 F.3d 698, 706 (9th Cir. 2016) (quoting
Berson v. Applied Signal Tech. Ins27 F.3d 982, 987 (9th Cir. 2008).)

The PSLRA requires plaintiffs tallege facts to establish a strong inference of scienter.
Tellabs,551 U.S. at 324. Scienter includes knowledthe falsity as wikas “deliberate or
conscious recklessnesdNo. 84 Employer-Teamster Joint @wil Pension Tr. Fund v. Am. W.
Holding Corp, 320 F.3d 920, 937 (9th Cir. 2003A¢herica We$g). Scienter may be established
“by alleging facts demonstratiran ‘intent to deceive, manipuégtor defraud’ or ‘deliberate
recklessness.”Webb v. Solarcity Corp884 F.3d 844, 851 (quotirig re Quality Sys., Inc. Sec.
Litig., 865 F.3d 1130, 1144 (9th Cir. 2017§)(fality Systeni¥. A “strong inference’is an
inference that is ‘cogent and at least as colmgehs any opposing inference one could draw frof
the facts alleged.”Webh 884 F.3d at 850 (citation omitted). &mference “must be more than
merely ‘reasonable’ or ‘permisséd—it must be cogent and comilping, thus strong in light of
other explanations.Tellabs 551 U.S. 308 at 323, 324 (scienter claims “need not be . . . the m
plausible” but “must be cogé and compelling”).

When deciding whether a strong inference adrser is pled, courtsiust consider the
“totality of plaintiffs’ allegations.” Daou, 411 F.3d at 1022. “[T]he uftiate question is whether
the defendant knew his or her stagns were false, or was conscilyugckless as to their truth or
falsity.” Gebhart v. SEC595 F.3d 1034, 1042 (9th Cir. 2010).islhot necessarfpr a complaint
to establish a strong inference that defendantalygtknew contradictindacts since “[rlecklessly

turning a ‘blind eye’ to imppriety is equally culpable conduct under Rule 10(b)45.te

Verifone Holdings, Inc. Sec. Litigf04 F.3d 694, 708 (9th Cir. 2012). “Deliberate recklessness|i

anextremeadeparture from the standards of ordinaryegamhich presents a danger of misleading
buyers or sellers that is eitharown to the defendant or is ebviousthat the actor must have bee
aware of it.”"Webl 884 F.3d at 851 (quotingity of Dearborn Heights Act 345 Police & Fire Ret.
Sys. v. Align Tech., In@B56 F.3d 605, 619 (9th Cir. 2017)).

Allegations must be taken holistically undéatrixx 563 U.S. at 48. The Court must

“considerall reasonable inferences to be drawanirthe allegationsncluding inferences

unfavorable to the plaintiffsSsGompper v. VISX, Inc298 F.3d 893, 897 (9th Cir. 2002) (emphasis
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in original). Any securities &ud claim that relies on statements from a confidential witness to
establish scienter mustencome “two hurdles.’”Zucco Partners, LLC v. Digimarc Cor®m52 F.3d
981, 995 (9th Cir. 2009as amende¢Feb. 10, 2009). First, a colapt must describe the
confidential witness “with sufficigrparticularity to establishijat witness’s] reliability and
personal knowledge;” and second, the statements supplied by that confidential withess must
“themselves be indi¢ave of scienter.”ld. (citing Daou, 411 F.3d at 1015-16).

. ANALYSIS

A. False/Misleading Statements

Plaintiffs allege that defendanmade false and misleading staents or material omissions

in its disclosures to investors in three walfast, defendants misrepesged its revenues which
“affirmatively create[d] an impression of a stateafffirs that differ[ed] in a material way from thq
one that actually exist[ed].Brody,280 F.3d at 1006. In press releasegestor calls, and in its
SEC filings, defendants discussed Amyris’s recamdritial results and growth in revenues. (FA
1942, 44, 51, 59, 61-62, 67-68.) When asked aheumpact of ASC 606, defendants represen
that its application had no material impact on the financial resthles than simplifying Amyris’s

financial reporting. 1¢l. 11 44, 53). Instead, defendants credited“dramatic growth” in revenue

to factors in the market arstdiccess with its productsld( 1 44, 51, 62, 67.) Second, defendants

offered predictions of future remae and growth that relied orebe false statements of royalty
revenue in assuring sharehatsléhat the revenue growitas real and sustainabléd.(11 51, 59,
62). Third, defendants made faland misleading statements nefijag its internal controls,
attesting that there were no usclbsed deficiencies in the @pany’s internal control over
financial reporting.I@. 11 47-49, 55-58, 64-65, 70-71). The Gawonsiders each category of
alleged misrepresentations in turn.
1. Alleged Misrepresentations of Revenue

Plaintiffs contend that Amyrigeported revenues in a manmesonsistent with the GAAP
standards stated in ASC 606damisleading to investordJnder the Agreement at issue here,
Amyris licensed farnesene to DSM, who supplieglitigredient to Nenter. Nenter then used the

farnesene to produce Vitamin E products to setlaiesumers. Amyris and DSM shared royalties
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on Nenter’s profits from thesequuct sales. Thus, the amounpalyment Amyris would receive
was dependent on Nenter’s subsequent sales prdfitsff Z5.) Plaintiffs allege defendants
reported as revenue estimatesales-based royalties Amyrigpected to receive, and those
estimates were based upmedictions of future saleby Nenter rather than sales that had actual
occurred.

ASC 606-10-55-65 is directedesgifically to sales-based ragsarecognition and warns that
an entity should recognize®duvariable consideratiorohly when . . . [tlhe subsequent sale. . .
occurs, [or] [t]he performance olgjation . . . has been satisfigd (Id. § 30, emphasis supplied.)
As to all kinds of variable consideration iontracts, ASC 606-10-32-12 explicitly warns that an
entity must consider all the faxs that could increagbke likelihood an estimate will need to be
reversed, such as markatlatility or limited experience or farmation with predictive value.ld.

1 29.) ASC-606-10-32-11 expresshyutions that an entity shoubaly include estimates of
variable consideration “to the exitdt is probable that a significant reversal in the [estimated]
amount . . . willhot occur[.]” (Id. 11 28, emphasis supplied.) Hat, ASC 606 cautions that an
entity must tisclose sufficient information to enable ass of financial statkments to understand
the nature, amount, timingand uncertainty of revenugit is reporting. (ASC 606 at p. 6,
emphasis supplied.)

Here, plaintiffs allege that defendants wexeognizing royalties liere sales occurred and
were not disclosing to investaitse “nature, timing, and uncertiyi of the revenues they were
reporting. By failing to comply with the restiigns in ASC 606, defendants used these predictiq
as the basis for reporting signifidgagrowth in revenue as compared2017 instead of the alleged
true state of affairs, a stark declthgFAC 1 26-31, 54, 60, 66.) In speaking about the change
Amyris’s reporting of royalty reveras, defendants were requirediisclose these material facts t(
make their statements not misleadiiderson 527 F.3d at 987 (“[O]nce defendants chose to tou
the company'’s backlog, they weaseund to do so in a manner that wouldn’t mislead investors |

what that backlog consisted of.”). Defendamed language indicatingahthe revenue results

® For example, Amyris reported revenue groafii9% in in the firsguarter, rather than a
27% decline. (FAC at 11 31, 88.)

14

y

ns

D
[

S to




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

they were reporting were certain, moere puffery or predictionsSee In re Atossa Genetics Inc
Sec. Litig, 868 F.3d 784, 801 (9th Cir. 2017) (finding defertddiuse of the past tense: ‘achieveq
[and] ‘obtained™ implied “that he spoke of events that had already happemgethat FDA

clearance risk had already besmshieved.”). For example:

e Ina March 15, 2018 conference call Melo stat@@18 is starting off very well with very
strong gross operating perforntanand revenue that will @ound double the first quarter
of 2017.” (FAC 1 44.)

e Ina May 4, 2018 press release, Amyris reporgagnue of $23 milliofior the first quarter
of 2018, compared with $13 million in the tiguarter of 2017, luding over $11 million
in royalty revenues for therfit quarter of 2018, explaining,djur product related royalty
revenue (previously referred toealue share) delivered $11.4 millioh100% gross
margin related revenue.” (FAC | 50).

e In a May 14, 2018 investor call, Melo reitardtthe press release, stating that “[w]e

exceeded our ?uidance for the year of about @@8ss margin and delivered strong revenue

rowth. We delivered activity ithe first quarter that would ke represented an additional
%1 million in revenue.” (FAC 1 51.) Whersked about the perted $11.4 million in
royalty revenue for the first quar, Melo stated “[jJust abduall of it is royalty.” (FAC
153.) These revenue figures were repesiemyris’s 10-Q filing, which both Melo and
Valiasek certified. (FAC { 56.)

. Regorting its second quarter, Amyris’'s AugBsR018 press release disclosed total revenue
of

24.8 million. (FAC 1 61.) In a conferencdl ¢hat same day, Valiasek stated: “Now le
me review our second quarter 2018 HssuD2 2018 GAAP revenue was $24.8 million

compared to $25.7 million for trecond quarter of 2017. As a reminder, this reflects . .|.

Vitamin E royaltiesand collaboration revenue. Adjusy out the low-margin revenues
from 2017, our growth is 15% on an absolsis.” (FAC § 62.) Melo stated “[w]e
delivered much better reventar the first half of 2018.”1(1.) The 10-Q issued August 14,
2018, certified by Melo and Valiasek announ828.19 million revenue with license and
royalty revenue comprising of $6.88 nulti of that total. (FAC 1 64.)

As of November 13, 2018, although Melo and Valkasere stating that #y had not “realized”
the $15 million in third quarteoyalty revenue they had expectétky did not revise the figures

they had announced previdy$or the first two quartes, instead underscoring that:

e Wehave realizedabout $20 million in royalty paymendsiring the first half of this year.
We continue to believe and expect around $40amiof annual royalty payments in the
short to midterm and after vget through the signifant current marketolatility. (FAC
1 68 [Valiasek], emphasis supplied.)

e “. ..so far, this yeame've realizedabout $20 million, andgain, at target.”ld. [Melo],
emphasis supplied.)

Defendants argue that their SElings fully explained tdnvestors the change in

accounting rules and its effect oiveaue reporting. For example, defendants disclosed that the¢
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royalty revenue they reported for the first quarter of 2018 would have been $0 under the old
accounting rule, which defendantgeeated in the comparative clgthey provided in their SEC

filings, like the one below:

Amounts

Without the
Three Months Ended March 31, 2018 Adoption of
(In_thousands) As Reported Adjustments ASC 606
Renewable products $ 5,195 § — $ 5,195
Licenses and royalties 11.437 (11,437) o
Grants and collaborations 6,366 444 6.810
Total revenue from all customers g 22,998 $§ (10,993) $ 12.005

(Declaration of Michael D. Celio (“Celio Dec,”Dkt. No. 45, at Exh. A [Form 10-Q filed 5-18-
2018], p. 14/42%

In this section of the 10Q, Amyris includedhat it represented was a comparison betwesg
the amount of license and royaigvenue it would have recognizadder the prioaccounting rule
versus under new rule ASC 606. However, the $G@companying description of the effect of t
new rule stated creaehe impression that Amyris waasly recognizing royléy revenue when

Nenter made actual sales of products:

The most significant change in accouagtpolicy is the Company now estimates
royalty revenues from licaes of the Company’stellectual property and
recognizes estimated royalty revenuea point in time when the Company sells
its renewable products to its customefsh@ sales -based royalty exception does
not apply)or when the licensee sells its products to its custofifehe sales -
based royalty exception does apply).s@lthe transaction price for royalty
revenues is reduced for variable inceatpayments that may be payable by the
Company to customers.

(Celio, Exh. B [Form 10-Q filed 8/12018] at 15/55, emphasis suppliede alsd&Exh. A at 16/42.)
As the complaint alleges, the revenues reported for these periodsatbesed on the actual
“licensee [sales of] its productsits customer” as the explanationthe 10Q indicates they were.
Instead, the reported revenues were basastimatef what Amyris’s licensee, Nentanight

sellin the future. $ee, e.g.FAC 11 25, 30-32, 43, 45.) Thus, while the table shows that there

10 The Form 10-Q filed at the end of trexend quarter containedsimilar disclosure,
noting that without ASC 606, the company woatdy have reported $2.577 million in revenue.
(Celio Dec., Ex. B, Form 10-Q filed 8/12018, at p. 15/55.) Rule ASC 606 requioetnpanies to
include this kind of comparms in their Forms 10-Q.SeeASC 606-10-65-1(i)(1).)

16




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

would have been zero license and royalty revdéauthe first quarter undehe old accounting rule
as compared to the $11,437,000 Amyris reported 160Q does not reveal that the reported
revenues under the new rule westimates based on estimates, not based on actual sales
Consequently, the complaint plausibly alleges tledéndants both failed gtisclose the uncertainty
of the royalty revenues they repeat and affirmatively misstated the manner in which they were
calculated.

Defendants’ alleged misleading statements hegesimilar to the alged misstatements the
Ninth Circuit found actionable iDaou There, plaintiffs allegthat a computer networking
company had made misleading statementsdaggits revenues in violation of GAARDaou, 411
F.3d at 1017. The company argued it had desrdats accounting methods in its financial
statements, so investors could hate been misled. The Ninth Giitheld that disclosure of the
Company’s methods was nevertlsslénsufficient to prevent itevenue statements from being

misleading. The Ninth Circuit held:

What defendants’ disclosure—thavesmue was sometimes being recognized

before the customer was billed—does reseal is that defendants were

recognizing revenueefore it was even earnedn investor would read

defendants’ disclosure of revendescognized” as meaning that the excess

revenues recognized were at the verytleasned. As plaintiffs allege, that

statement was misleading becauskeiagants were allegedly recognizing

revenue, before it was earned in violation of GAAP.
Id. at 1019 (emphasis in original). Thus, the Ni@ircuit reversed disresal of the complaint,
holding that the allegatns that the company had recognizedenue inconsistent with GAAP,
along with “at least some specifallegations of how the adjmsents [to revenue] affected the
company’s financial statement and whether thegewmaterial in light of the company’s overall
financial position” sufficiently alleged materially misleading statemebtsou 411 F.3d at 1018.

As in Daou, defendants’ explanation of how ASC 6@gjuired sales-based royalties to be
recognized did not align with what defendants aliyuvere recognizing in their statements. The
fact that defendants explainedw ASC 606 was supposed todmplied and how that differed
from the prior accounting rule atwl not correct the misrepredations caused by defendants’

alleged revenue recognition inconsidteith that rule. Contrary tdefendants’ assurances that th
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change in financial reporting was little ,eahan a change in “labeling” that was
“simplifying . . . how we report auresults” with no more than a “de minimus impact” on what w|
being reported, they did not dfgror simplify but rather exeerbated the problem. (FAC 11 44
[Melo], 53 [Valiasek].)

Defendants further argue thaethdisclosed in their 10Qs that their estimates were made

using the “most likel outcome method.”SeeCelio Decl., Exh. A at 1321) For example, the 10Q
for the first quarteof 2018 stated:

When the Company’s intellectual prapelicense is te only performance

obligation . . . the Company applies the sales-based royaiyptan and revenue

is estimated and recognized at a point in time when the licensee’s product sales
occur. Estimates of sales-based royedtyenues are made using the most likely
outcome method, which is the single@amt in a range of possible amounts
derived from the licenseelsstorical sales volumeand sales prices of its

products and recent commodity metrricing data and trends.

(1d.)!! Based on this languagetime disclosures, defendants camd their estimates were made
using an accepted accounting model, not meiadipredictions,” and the risks of that method
were disclosed to investors.

Defendants do not persuade. Like the tabteaparing the effestof the new accounting
rule, the context of that statement in the 10Qs thia further assurance that Amyris “applies the
sales-based royalty exceptiand revenue is estimated aedgognized at a point in time when the
licensee’s product sales occtr(Celio Decl., Exh. A at 132, emphasis supplied.) Defendants
are alleged to have recognized revenue (and repesit to investors &seceived” or “realized”)
beforethe sales occurrede., based on “projected and estinthi¢enter product sales.” (FAC 11
25, 30, 31, 32, 43 ["revenues were entirely estadd, 45, 52, 54 [recognizing DSM/Nenter
royalty revenue based on estinsatd projected sales], 59, 6Qtfébuting revenue to “products
sold” in first quarter]; 68, 69 [limiting revenudrop to third quarter market volatility which

reiterating revenues forrfit and second quarter as “realizedThus, a statement in the 10Q abol

11 The language in the 10Qutiks the general requiremenfsASC 606 that apply to
variable consideration, specifically ASC 606-10-32-8 whidvigles two methods by which
entities can estimate varialdensideration, the “expected valunethod and the “most likely
amount” method. That choice e$timation method language does ajgpear in the sales-based
licensing exception.
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the company’s estimation method does not neagdls alleged false s&ahents in recognizing
royalty revenuerior to the licensee’s sale. Rather, itjiste plausible tha jury would find the
statements merely obfuscatetdat ASC 606 required aemyris was purporting to do—
recognizing revenue whenlesa occur, not beforeSeeFAC { 26, n.1 [sales-based royalty
exception requires entity nt estimate variable coigeration, but to wait uiitsubsequent sales o
usage of IP occurs before ogmizing revenue]; 1 30.2 [sales-based royalty exception is “an
exception to the principle @équiring an estima” of variable consideration].)
2. Amyris’s Statements Touting Suginability of Financial Results
Plaintiffs also allege defendants madedaand misleading s&hents touting the

sustainability of their reported revaee growth. Plaintiffs conterttiat, at a minimum, defendants’

statements were false and misliegdecause they did not disclabe defendants lacked necessary

information to estimate the royalty reuees Amyris actually would receive.
Defendants argue that the pigifs have identified nothinghore than forward-looking
statements protected by the PSLRA's safe harbor, 15 U.S.C. § 78u-5(c)(1). The PSLRA'’s s4

harbor provision statdhat a defendant is not liable far‘forward-looking statement” if:

e the statement is identified as a forwandking statement and accpanied by meaningful
cautionary statements identifying important factors that could cause actual results to d
materially (15 U.S.C. 8§ 78u-5(c)(1)(A)(i)); and

¢ plaintiff fails to prove thathe forward-looking statement wanade with “actual knowledge
by [the speaker] that the statement was falgaisleading” or, if tle alleged statement was
made by a business entity, that the stat®mwas “made or approved by [an executive
officer] with actual knowledge theatement was false or misleading.”

15 U.S.C. § 78u-5(c)(2)(B)(i), (ii). For the reasoretesl below, the Courtrfds that the statements
at issue do not qualify as forward-lookingda even if they could, were not accompanied by
sufficient cautionary statements toadjfy for the PSLRA’s safe harbor.
a. More than forward-looking
Defendants argue that misstatetsquiaintiffs target in ta FAC “are classic growth and
revenue projections, which are fawi-looking on their face.’Police Ret. Sys. of St. Louis v.
Intuitive Surgical, InG.759 F.3d 1051, 1058 (9th Cir. 201@)tera 610 F.3d at 1111 (“earnings

projection[s]” are “by definition [] fovard-looking statemerg].”). To the extent that plaintiffs try
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to parse these forward-looking statements to focughrases that are phrased in the present ten
this is a futile exercise “because, examined aba@eaythe challenged statements related to futur
expectations and performance?blice Ret. Sys759 F.3d at 1059 (holding that statements
regarding future expenditures projects wereantext, entirely fonard-looking). The Court
disagrees.

First, the Court notes that even “generalestants of optimism” may be actionable if they
are related to aspects of the company’s operaticat the speakers “kno[w] to be performing
poorly.” Quality Systems365 F.3d at 114%. Here, however, the fovard-looking aspects of
defendants’ statements are accompanied by and premised on the alleged false representatid
Amyris’s currentrevenues—e. non-forward-looking statementg.or example, during the same
call in which Melo is alleged to have falsegpresented that Amyris had recognized $23M in
revenue for the first quarter, including $11.4Mamesene royalty revenumconsistent with
GAAP, Melo coupled that false revenuatsinent with the #lowing announcements:

We exceeded our guidance for the year of about 70% gross margin and delivered

strong revenue growth. We delivered actiwityhe first quarter that would have

represented an additional &iillion in revenue. Thisvould have been mostly

100% gross margin revenue that is expected to be accdoniedhe second

guarter due to timing. This is what wensider growing sustaably, and we have
very good visibility on continuing at thisteaor better tfor theext several years.

| think what we said in the last calltisat we would generate around $50 million
to $60 million of value shar®r the year, and #t is the royalty line. And that’s
what you should expect. It won't be peatlg linear for theyear, so ?/ou’ll see
some choppiness. But again, for thi year, $50 millionto $60 million, I'd
expect some choppiness, but fgglar strong flows. No change.

(FAC 11 51, 53.)
Similarly, shortly after reportinthe misstated first quarteryaity revenue, in May of 2018,

Amyris hosted a presentationwhich it told investors:

MELO: We see the growth ahead at about 7&f6 we see a mangin the health
and wellness space of about 83%. So gyezds margin business. And it's a great
gross margin business because a coregpdntait business in the near to medium

12 For example, the statement that a company “anticipates a cainimogits accelerated
expansion schedule,” while knowing that the expans@iready failing, is materially misleading.
Id. (citing Fecht v. Price C.70 F.3d 1078, 1081 (9th Cir. 1995&e also Warshaw v. Xoma
Corp., 74 F.3d 955, 959 (9th Cir. 199@}tatements that “everythifjgas] going fine” with FDA
approval was misleading when clinical studies dbtdailed to produce resultthat could lead to
FDA approval).
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term is actually 100% margin paymentsya used to call value share, we now
call it royalty, from DSM for some ajur [farnesene] vitamin technology.

*k%k

VALIASEK: So again, what & [we] seeing? Sustainalgeowth. This is how we
get to EBDITDA [i.e., earnings beforeterest, taxes, depreciation, and
amortization] positive ir2018 and the outer yeaf3kay. 83% non-GAAP gross
mgrgin versus last year same quarter, negative 4%.

But if you take out of ourun rate from Q1 2018, that $Gillion where it's almost
at the exact same run rate we wertoa4 2017. So a lot of investors and
analysts are saying to me, Okay, wh# information thayou're giving me,
we're doing the math, vixee said our EBITDA? will be $10 million positive. If
we do the math, you're going to be everrenthan that. But what we wanted to
do consistently is be conservative,keaure that we meet our numbers.
Here’s our revenue growtht’s again, year over & amazing. We're expecting
to do 185 to 195 in 2018. Again, grossrgia at least 70%or 2018. And you'll
see the same thing in 2019.

(FAC 1 59.) Melo also stated that presentation # Amyris had “the mst profitable product
portfolio in our industry with aanticipated gross margin of around 70% the year. And we
blew through that in the first quarteas you know, based on the mix of produbtt we sold in the
first quarter” (FAC 159, emphasis supplied.) Indaing, Melo provided a specific prediction of
annual revenue growth (downttee percentage), while using misstated revenues for the first
quarter to indicate that prietion had already been mkt.

Similarly, the same day Amyrissued its August 6, 2018 grerelease reporting misstated

revenues of $24.8M for the second quarter of 2018, Melo also stated:

We delivered much better revenue in fingt half of 2018, mah stronger gross
margin, lower cost and continued our imypement in net income. Our strategy of
delivering strong, Frofitalel growth is workingand we expect a very strong
second half to build on the momentum of the first half

We expect to deliver with our prior stakttarget revenue range of $185 million to
$195 million and to achieve a fuylear positive EBTDA of around $10

million. . . . In aggregate, we expecesie activities and our base business to
deliver between 3135 million and $145 million of revenue and gross profit in
excess of $100 million ithe second half.

(FAC 1 62, emphasis suppliedaliasek underscored the growglojections Melo described,

stating: “This pipeline of businesssizable. In fact, we anticigthat our quarterly revenues in

13 EBITDA stands for earnings before intstretaxes, depreciain, and amortization.

14 The Court further notes thdéfendants’ statements @fcognized and projected revenug
went beyond mere “feel good monikers” of perfarmoe or “mildly optimistic” assessmeniSf.
Oregon Pub. Employees Ret. Fund v. Apollo Grp, &4 F.3d 598, 606 (9th Cir. 2014) (citilng
re Cutera Sec. Litig610 F.3d 1103, 1111 (9th Cir. 2010).
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Q3 and Q4 will be at some of the highest qerdytlevels we've experienced since executing the

fuels business and at muichproved profitability.” (d.)

The allegations here are similar t@sle examined by the Ninth Circuit@uality Systems
The court inQuality Systemsonsidered statements in whicHetelants predicted a “revenue rang
of growth of 21% to 24% for thyear and an EPS growth of 29% to 33% for the year” while
“characterizing these predictions as ‘quite covetve’ given QSI’'s ‘large’ pipeline” that was
‘growing.” Quality Systems865 F.3d at 1147The court held that these statements were not
protected but were “non-forwardlpoking statementstut the state of QSI'sales pipeline.id. at
1148;see also Am. Wes320 F.3d at 937 (statements aboetéffects of past facts are not
“forward-looking”). The Ninh Circuit held that theseagements “went beyond ‘feel good’
optimistic statements. . . . [and] did not jussciée the pipeline in subjective or emotive
terms. . . . [but] provided a comte description of the past apdesent state of the pipelineld. at
1144. Moreover, defendantsQuality Systemwere alleged to have @@l knowledge that their
statements of present fagisre false and misleadindd. at 1149. Thus, forward-looking
statementpremised orthose false statemerabout present facts also were made with knowledd

of their falsity and were not coxed by the PSLRA’s Safe Harboid.®

Here, as irQuality Systemglefendants’ enthusiastic, specific financial forecasts were
intertwined with its misstatemenof current revenues and the newe pipeline. Defendants failed
to disclose the material faatedermining those projects. Defendants made materially false or
misleading statements about the reliability anstainability of the Cmpany’s present reported
revenues. Defendants’ allegedtements therefore misrepresemeadmitted material past or

present facts, such that the PSLR#afe harbor does not apply.

15 Other district courts ithe Ninth Circuit prior taQuality Systemfound that “the
PSLRA'’s safe harbor does not apply” to chadled statements that omit or misrepresent the
present facts underpinning those statemeMiallen v. Alphatec Holdings, Inc861 F.Supp.2d
1111, 1118, 1126 (S.D. Cal. 202#yd sub nom. Fresno Cty. Employees’ Ret. Ass’'n v. Alphate
Holdings, Inc, 607 F. App’x 694 (9th Cir. 2015) (findirgjatement that “wanticipate that our
revenues throughout the balance of 2010 will conttowgrow” not protected by the safe harbor);
see also, In re Celera Corp. Sec. Litig013 WL 4726097 (N.D. Cal. Sef®, 2013) (“the failure to
alert investors to the irmbursement problem was not forwaabking; rather, it was an omission g
a historical fact”)jn re Nuvelo, Inc. Sec. Litig668 F.Supp.2d 1217, 1230 (N.D. Cal. 2009)
(statements about drug’s path to approval veete@nable as they “concealed or downplayed
known presentrisks related to igulatory approval”).
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b. Meaningful Cautionary Statements
Defendants further contend they provided niegiinl cautionary statements in connection
with all the statements theprtend are forward-looking. Defendarite to standard cautionary
statements in their press relea8esd transcriptsf earnings call$! In addition, they contend that

cautionary language was offered in the N22y 2018 presentation, in veh Melo stated:

| am going to share informan with you that is forwat-looking. | wish | could
guarantee that it’s all gog to happen without questioithe reality is there are
risks in what we do. But | wouldn'’t keharing it with you if | didn’t believe it
and if we didn’t have it well underpindeand expected for it to happen.

(Celio Decl. Exh. | [May 22, 2018 presentation] at p. 2.)

6 The press releases all incldde same standard language:

Forward -Looking Statements

This release contains forward-lookingteiments, and any statents other than
statements of historicah€t could be deemed to biwward -looking statements.
These forward -looking statements i, among other ithgs, statements
regarding future events, duas expected 2018 revenue and EBITDA, anticipated
2018 business performance, expected etawkportunities for our products and
anticipated future revenw®mposition, that involve riskand uncertainties. These
statements are based on management’'eruexpectationsnal actual results and
future events may differ materially duerteks and uncertaintg including risks
related to Amyris’s liquidy and ability to fund operating and capital expenses,
potential delays or fallusein development, produoth and commercialization of
products, risks related #tamyris’s reliance on thirgharties, and other risks
detailed from time to time in filing&myris makes with the Securities and
Exchange Commission, including Annual Reports on Form 10-K, Quarterly
Reports on Form 10-Q and ent Reports on Form 8-KAmyris disclaims any
obligation to update inforation contained in thederward -looking statements
whether as a result of new infornuat, future eventsor otherwise.

(Celio Decl., Exh. C at 2/&ee als&Exhs. D, E.)

" The earnings call presentaticaisbegan with a standard diaitner at their start, read by
Peter DeNardo, Director dfivestor Relations andorporate Communications:

During this call, we will make forwarlooking statements about events and
circumstances that have not yet aced, including projetions of Amyris’
operating activities and their anticipat@thncial impact on our business and
financial results for 2018 and yoend. These statements are based on
management’s current exgtations, and actual resuétsd future events may
differ materially due to risks and uncent#es, including thoseetailed from time
to time in the filings Amyris maleewith its Securities and Exchange
Commission, including Annual Reports onriol0-K, quarterly reports on Form
10-Q and current reports on Form 8-K. yms disclaims any obligation to update
information contained in #se forward -looking statements, whether as a result of
new information, future events or othése. Please refer to the Amyris SEC
filings for detailed discussion ofétrelevant risks and uncertainties.

(Celio Decl. Exh. F at Isee alsdxh. G at 1, Exh. Hat 1.)
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That defendants included these cautionargstants in their disclosures does not change
the analysis here. Adequate cautionary laggunder the PSLRA mustentify “important
factors that could cause actuadubts to differ materially sm those in the forward-looking
statement.’Seel5 U.S.C. § 78u-5(c)(1)(A)(i). “Wihe a forward-looking statement is
accompanied by a non-forward-looking factuatement that supports the forward-looking
statement, cautionary language must be uholaisn the light othe non-forward-looking
statement.”Quality Systems365 F.3d at 1146—47. “For cautionary language accompanying a
forward-looking portion of a mixastatement to be adequate unitier PSLRA, that language mus
accurately convey appropriate, meaningféibrmation about not only the forward-looking
statement but also the non-forward-looking statemedut.at 1148. “Where, as here, forward-
looking statements are accompartgdchon-forward-looking statemerdbout current or past facts
that the non-forward-looking statements are, oy i, untrue is clearly an ‘important factor’ of
which investors should be made awaltd.” “If the non-forward-looking statement is materially
false or misleadingt is likely that no cautionary languageshort of an outright admission of the
false or misleading nature of the non-forwdodking statement—would be ‘sufficiently
meaningful’ to qualify the staiment for the safe harbdrld. at 1146-47 (emphasis suppliedge
also Virginia Bankshares, Inc. v. Sandbes@1 U.S. 1083, 1097 (1991nEt every mixture with
the true will neutralize the deceptive . [t]he point of a proxy s&ent, after all, should be to
inform, not to challenge the reader’s cutievits.”) (internal citations omitted).

The cautionary language offered by defendants dees not meaningfully address the ris
inherent in Amyris’s projectionsf future revenues. Those peojions were all accompanied by
statements of royalty revenuefeledants had recognized impropernd as to which they later
admitted they had “no visibility.” (FAC 1 68l.ike the “materiallyfalse ormisleading non-
forward-looking statements aboutthtate of QSI’'s sales pipeline”@uality Systemsvirtually
no cautionary language short of an outright admissivould be sufficient to qualify the forward-

looking portions of the staiments alleged her&uality Systems865 F.3d at 1146.
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In sum, the statements alleged here dagnatify as forward-lookig statements under the
PSLRA's safe harbof

3. Amyris’s Disclosures About Material Weaknesses in Internal Controls

Finally, plaintiffs allege thaAmyris was operating with material weaknesses in its internal
controls over financial reporting that it failed t@close truthfully tonvestors. “A material
weakness is a deficiency, or combination of cordegiciencies, in internatontrol over financial
reporting, such that there is asenable possibility that a matenmisstatement of our annual or
interim financial statements witlot be prevented or detected a timely basis.” 17 C.F.R. 8
240.13a-15. “[A] statement of opimas actionably misleading if it “omits material facts” that
“conflict with what a reasorde investor would take frotie statement itself[.JOmnicare, 575
U.S. 175, 188 (“[A]n investor . . . expects surhassertion to rest on some meaningful legal
inquiry—rather than, say, on mere intuition, however sincere.”).

Prior to the relevant period here, Amyrisdbsed significant matediweaknesses in its
internal controls over financiaéporting for fiscalyear 2017, including that it “lacked a sufficient
number of trained resources” witbsponsibility over financial psentation and disclosure, and
“did not have an effective risk assessmentess to identify and anale necessary changes in
significant accounting policies.” &C 11 46, 47.) Amyris disclosebdat those material weaknesses
“resulted in material misstatements” regarding nesefor fiscal year 201and that they “create[d]
a reasonable possibility that a material misstatememtrodnnual or interimansolidated financial
statements that would nbé prevented or detected a timely basis.” I{. § 47.) At the same time
Amyris reported that it was addsaisg those material weaknessatwva remediation plan including

increasing accounting resourcetaffing, and training. Iq. 11 48, 49.)

18 Further, even assuming any of the statemalteged could be @wed as purely forward-
looking, plaintiffs have sufficienthalleged that defendants hadusdtknowledge their statements
were materially false or misleaj, as set forth herein in sectiBn This, too, would bar reliance
on the safe harborSee Quality Systenm®65 F.3d at 1149 (“As described above, Defendants had
actual knowledge that their ndorward-looking statementsere false and misleadin@-heir
forward-looking statements were premised onehusn-forward-looking statesnts. It necessarily
follows that they also had actulshowledge that their forwardbking statements were false or
misleading’) (emphasis supplied).
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Amyris continued to represent in its SECrgs that it was remeating the peviously
reported internal adrols issues. Id. 11 56, 64, 70.) Furthesn May 18, 2018, August 14, 2018,
and November 15, 2018, Defendaasserted in the Forms 10-Q22, Q3 that: “There were no
changes in our internal control over financial mpg during [the most recently completed fiscal
guarter] that have mateliyaaffected, or are reasably likely to materially affect, our internal
control over finan@al reporting.” (d.)

Contrary to those representations, Amyresounting department was not increasing an
improving but in fact was experiencing neanstant turnover; wasasted predominately by
inexperienced temporary employae$oth regular staff and semimanagement positions; and
was struggling to function.Id. 11 34-41, 49.) Thus, far from rediating the priotinternal control
weaknesses and experiencing no nesues, plaintiffs allege that Ams’s internal controls were
deteriorating further and new failures were adog as the result of the Company’s adoption of
ASC 606, none of which was disclosed to investoid. 1(49.) Defendantsifad to disclose that
the Company was in the process of preparinghfired statements for 201Bat included royalty
revenues based uncertain estimates that woutldeiustrain Amyris’snternal control over
financial reporting, as they walllater be required to admitd() Defendants’ representations left
investors with the false or misleading impression Arayris was curing itprior internal controls
weaknesses and no new concerns needed to beséden prevent that statement from being fals
or misleading.

Further, Melo and Valiasek, in their relas CEO and CFO, signed off on the SOX
certifications in Amyris’s 10-Qs and annual repattesting to the accuracy of the reports, the
disclosure of any weakness or change in the emryip internal controls over financial reporting,
and the corrective actions the company &g regarding itgrior failures. [d. 11 48, 49, 56,
64, 65.) However, both Melo and Valiasek weranof pre-existing matal weaknesses as wel
additional then-existing material weaknesses iny&i®'s internal control over financial
reporting—namely that it lackeitie necessary information to acmt effectively for the royalty
revenues it was reportingl(  68) and that its accounting dep@ent was strudiong to function

due to constant turnoved( 1 34-41). As Amyris would lat@admit, these undclosed material
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weaknesses again significantly incsed the likelihood that their regied financial statements wer
unreliable. Id. 1 76.)

Accordingly, Amyris’s statemnts, as certified by Meland Valiasek, representing to
investors and the SEC that there were no changasdnably likely to materially affect” Amyris’s
internal control over financial reporting satishe pleading standardith respect to being
objectively false, misleading, and undisclosi®@ughout the Class Period.

B. Scienter

The Court further finds that the allegations rereaken in their totality, sufficiently allege
a strong inference of scienterrasjuired under the PSLRA. “Sctenmay be established . . . by
showing that the defendants kn#weir statements were false,lmr showing that defendants were
reckless as to the truth olddy of their statements.Gebhart 595 F.3d at 1041. Although
scienter is an inquiry into threeefendant’s subjective staterofnd, “the objective unreasonablenes]
of a defendant’s conduct may give rtsean inference of scienterld. at 1041-42. Thus, “an
extreme departure from the stardfaof ordinary care . . . whigiresents a danger of misleading
buyers or sellers that is either knoto the defendant or is so obvidhat the actor must have beg
aware of it” can supply evidence of scientht. (quotingHollinger v. Titan Capital Corp.914
F.2d 1564, 1569 (9th Cir. 1990) (en banc)). “To datee whether a ‘stronghference has been
pleaded, ‘the reviewing court reuask: When the allegatioase accepted as true and taken
collectively, would a reasonablerpen deem the inference of scienter at least as strong as anyj
opposing inference?”"Webh 884 F.3d at 850 (quotintellabs 551 U.S. at 326.)

Here, plaintiffs allege significant GAAP vations resulting in millions of dollars in
overstated royalty revenue basednothing more than projections of future sales. They allege
facts, including confidential wiess statements to show thateshelants had access to and would
have known information contradicgrihe statements they were makio investors. They allege
defendants had accounting knowledge and occlk@gdoles in the company’s decision-making
such that knowledge of the falsity of their staents can be imputedh addition, defendants had
responsibility for intenal financial controls that they hadeddy conceded were weak and at risk

of reporting material misrepras&@tion yet continued to cergithat remedial efforts were
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underway. What is more, plaifit plausibly allege that defendis had reason tmisrepresent the
company’s royalty revenues duritige relevant time period due ttee company’s dire financial
condition and the individual defendahpotential to profit from iflated revenue reports in bonusg
and stock sales. The Court considers eatdgoay of scienter Egations in turn.
1. GAAP Violations

First, the alleged GAAP violains here were significanhd repeated throughout the class
period. To support a strong inference of scieb&sed on alleged GAAP violations, a complaint
must describe them with sufficient particularigp that ‘a court can discern whether the alleged
GAAP violations were minor oethnical in nature, or whether they constituted widespread and
significant inflation of revenue.”Daou Sys.411 F.3d at 1016-17 (quotihgre McKesson126
F.Supp.2d at 1273%ee also S.E.C. v. Todd¥42 F.3d 1207, 1218-19 (9th Cir. 2011) (sufficient
evidence of scienter where redimg sale as revenue violat€RAP and CFO understood that it
was inconsistent with GAAP #he time it was recordedyicKesson126 F.Supp.2d at 1273
(“[W]hen significant GAAP violations are describeath particularity in the complaint, they may
provide powerful indirect evidence of scientdfter all, books do not cook themselves3gc. &
Exch. Comm’n v. Bardma216 F.Supp.3d 1041, 1052-53 (N.D. Cal. 2016) (finding allegations
sufficient to support strong infanee of scienter where complaalleged “that GAAP requires a
company to record a ‘lower of cost or market’ (LE&harge if the value of inventory is less than
its market value,” that [defendantgjew of this rule, and that thégiled to wrie-down inventory
value when they should have.Thomas v. Magnachip Semiconductor Coli67 F.Supp.3d 1029,
1042 (N.D. Cal. 2016) (“[a]ccounting errors tipabve to have a significant impact on core
business operatiorie. cash, revenue, profits, liquidity . sometimes give rise to a compelling
inference of scienter,” quoting re Medicis Pharm. Corp. Sec. LitigNo. CV-08-1821-PHX-
GMS, 2010 WL 3154863, at *5 (D. Ariz. Aug. 9, 2010%)f the GAAP violations are minor or
technical, there is less implicati that senior management wasaasvof the misstatement[, but iJf
the GAAP violations involve subantial clients or significaribflation of revenue, ‘a strong
inference arises that senior managetmetentionally misstated earnings.Ii re Capstone Turbine

Corp. Sec. Litig.No. 15-CV-8914-DMG-RAOX, 2018 WL 836274, at *6 (C.D. Cal. Feb. 9, 201
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(quotingMcKesson126 F.Supp.2d at 1273). Thus, “plaintiff shghow with parcularity how the
adjustments affected the companfirencial statements and whetheeyhwere material in light of
the company'’s overafinancial position.” Daou, 411 F.3d at 1018.

Defendants argue that mere publication accurate revenue figes does not establish
scientert® Defendants contend that they made goditi-fayalty revenue estimates, using a bran
new accounting rule that ultimateiyrned out to be wrong and meno more than negligent.
Based upon the allegations heitee Court disagrees.

Plaintiffs’ allegations describ&a substantial misstatementref/enue that ultimately had a
devastating impact on a company already ioss trouble before thaccounting violations
occurred. They establish the sort of widespadi significant inflabn of revenue that would
support a finding of scienter. Fher, Valiasek stated that a portiohthe poor third quarter resultg
arose from “a much smaller aomnt of fragrance partner rdyarevenue that was earnbdt could
not be recognized in Q3 due to ASC 606 requiremeén{&AC 1 68, emphasis supplied.) This
acknowledgment by Valiasek—that ASC 606 restricgabgnition of royalty revenue even if the
company considered it “earned”—strongly icaties that Valiasek understood that ASC 606
precluded recognition of royglrevenues based solely on maied sales, but nevertheless
continued to report farnesermyalty revenues based on projecsades, contrary to ASC 60&f.
Todd 642 F.3d at 1218-19 (sufficient evidence a¢ster where CFO and controller knew “the
auditors wouldn’t go for” recognizg sale as revenue but didawmyway, in violation of GAAP);
see also Lloyd v. CVB Fin. Cori811 F.3d 1200, 1207 (9th Cir. 20X8) order to allege strong
inference of scienter based oildee to follow GAAP must allegefor example, “that a company’s
CFO was aware that the practice was improper”).

I

I

19 Defendants’ citation tdSAM Global Value Fund ltris Software, Inc.288 F.3d 385,
390 (9th Cir. 2002) on this point is distinguishabléere, the court founithe allegations that an
outsideaccounting and auditing firm hired by thergmany failed to follow GAAP and catch the
company’s improper revenue recagm did not compel an inferee of intentional or reckless
conduct as opposed to mere carelessness. Heralleégation is that theompany’s key executives
disregarded GAAP and had access to informatiorraditting revenue recogron statements they
themselves made.
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2. Access to Contradictory Information

Second, defendants Melo and Valiasek hadsacteinformatiorcontradicting their
statements, supporting arference that they knew those statens to be false. “[PJarticularized
allegations that defendants had ‘actual accesetdisputed informteon’ may raise a strong
inference of scienterDearborn Heights856 F.3d at 620. Furthéfa]llegations regarding
management’s role in a corpagatructure and the importancetioé corporate information about
which management made falsenoisleading statements may atseate a strong inference of
scienter when made in conjuion with detailed andpecific allegations about management’s
exposure to factual informan within the company.id. (quotingSouth Ferry LP, No. 2 v.
Killinger, 542 F.3d 776, 785 (9th Cir. 2008)).

Here, the statements of the confidentiahesses (CW’s) confirm both Melo and ValiaseK
in addition to being top executives in the camyp with access to thenfancial information by
virtue of those positions, were themselvesaeung the revenue numbearsonthly or weekly.
(FAC 11 38, 39.) Both met frequently witrettop accounting personnel and received regular
reports on the company’s financial informatioid. ([ 39.) Valiasek was not only controlled and
managed accounting and financigboeting but was personally invad in day-to-day accounting
operations due to high turnoviera small department.Id, 17 38-40% Valiasek was actively
engaged in the process of revenue recognition and financial repottng.40.) And Valiasek
was aware that the accounting department waggling to operate effectively due to high
turnover and lack of experienced employeéd.) (She would have been aware that temporary
employees were filling key roles,duas SEC reporting and accountingl.)( CW2 stated that
Valiasek “worked closely with #htechnical accounting, especialijth [the VP of Technical
Accounting],” who was primarily responsiblerfoandling the revenuedm Amyris’s royalty

agreement with DSMI{. 1 38.)

20 CWs here are alleged to have serivetthe company’s acemting and financial
operations department during the relevantqueriCW1 worked in accounting and financial
operations. (FAC § 34.) CW2 worked in @necounting department,iprarily in operational
accounting. I@. 1 37.) Both were in positions to possess knowledge of the information they
provided. (d. 11 34-41.)
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3. Accounting Knowledge andnvolvement in Core Operations

Third, both Melo and Valiasek had significaticounting knowledge and training and wer
in positions of control over Amig’s core operations. By virtu# their specific knowledge of and
access to the financial information here, as agltheir knowledge dhe company’s precarious
financial state and failure of imteal controls, Melo and Valiasedan be inferred to have known
that the reported revenues wer based on actual sales.

“The core operations doctrine—the thetmgat facts critical to a business’s core
operations . . . are known to a compa key officers—can be one rgknt part of a complaint that]
raises a strong inference of scientedZar v. Yelp, In¢.No. 18-CV-00400-EMC, 2018 WL
6182756, at *20 (N.D. Cal. Nov. 27, 2018) (citi8guth Ferry 542 F.3d at 784) (internal citations
omitted). Scienter can be infedreven in the absence of moretallarized allegations “where
the nature of the relevant fact is of such prominence that it would be ‘absurd’ to suggest that
management was without knteglge of the matter.’Reese v. Malong47 F.3d 557, 576 (9th Cir.
2014),overruled on other grounds IBearborn Heights856 F.3d 605. For example,Berson
the Ninth Circuit found a strong inference that adfis “directly responsiblfor [the company’s]
day-to-day operations” would not have known alstap work orders affectg tens of millions of
dollars of the company’s workBerson 527 F.3d at 988. Similarly, iReesgthe court held that
scienter could be imputed to a corporate officetesiie statements were specific and reflective
her access to disputed informatidReese747 F.3d at 576 (finding it “abeiito believe” that head
of operations, an experienced chemical eeglinwas without knowledg# the contradictory
information when she made alleged éassatements regarding oil spill).

Here, the company was in serious debt and facsmhtinuing deficit in internal controls
over financial reporting. Melonal Valiasek had certified that tfeslures in internal controls
created a significant likelihood of didional material misstatementsitovestors. Even when they
conceded, in their November 2018 statements &batmillion in expected third quarter revenues
had not materialized, and that they had “no vigybon the actual royalty” from Nenter, both Meld
and Valiasek continued to assuredstors that the first two quartemade with the same faulty

recognition in violation ofGAAP, were “realized” revenues. AE 1 68.) That Melo and Valiasek
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would not have known that the mdhs of dollars in revenues hadt been realized, despite their
constant monitoring of the compas debts and the revenues, andithluties to active remediatior]
plan on the financial controls issues, rises to the level of ther@bthat the Ninth Circuit found
in BersonandReese

4, Failure of Internal Controls

Fourth, defendants’ alleged faiik to maintain an effective control environment, and theif

attestations to the contrary, supisa strong inference of scientdoth Defendants were required
to oversee and manage financigloging and the effectiveness of Ans’s internal controls. Both
attested in their certdations under the Sarbanes—Oxley thet their financial reporting was

accurate, that they had “[d]esigned such internal control overdiglareporting, or caused such

internal control over financial pgrting to be designed under our swyigon, to provide reasonable

assurance regarding the reliability of financial reporéind the preparation of financial
statements”, and that there wai@ undisclosed material errors or changes. On (FAC 11 57, 65
71.) Months laterdefendants later confirmed théuring the Class Perigdhey had “no visibility
on the actual royalty” amountil( { 68), that “a material error was [being] made related to the
estimates for recognizing rawee for royalty payments . under [ASC] 606” for the 2018
guarterly financial statementsi({ 76), that they “did not degi and operate effective controls
over . . . complex, significant nowutine transactions related to licenses and royalty revenue
recognition” (Murphy Dec., Exh. A, at p. 15).These allegations, addemthe others here, suppo
an inference that defendants were aware of matters relevant to their certifications or recklesg
failed to make themselves awai®ee Howard v. Everex Sys.,.I228 F.3d 1057, 1061 (9th Cir.

2000) (*when a corporate officer signs a documertamalf of the corporain, that signature will

be rendered meaningless unlessatiieer believes that the statements in the document are truel.

see Thomasl67 F.Supp.3d at 1043 (allegations that defetsdsigned SOX certifations attesting

21 Plaintiffs also allege fastthat they contenelstablish a motivation to mislead, including
stock sales and bonuses tied to performance. Betae<Court finds that ¢hallegations discussed
above are sufficient to establish a strong inferariceienter, it need noeach the merits of the
parties’ arguments as to the suffioty of these additional allegations.
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to accuracy of quarterly statemeatsd that management was “maaintaining an effective control
environment” supported scientéf).
5. Motivation to Misstate Revenues

Finally, plaintiffs allege tat defendants were motivateximisrepresent recognized
revenues both for the sake of the companyfantheir personal gai “A strong correlation
between financial results and stock optionsash bonuses for inddual defendants may
occasionally be compelling enough to support an inference of sciedigrco Partners552 F.3d
at 1004 (scienter can be shown depending on ‘intimately the bonuses were tied to the
company’s financials” including coparisons with prior years’ bonuses and correlation betweer
bonuses and performance).

Plaintiffs allege that defendantised Amyris’s artificially iflated stock to provide needed
financing to continue operationlsiring a period when the compangs struggling with significant
debt and had “substantial doubt about its abibtgontinue as a goingpncern.” (FAC § 91
[quoting 2017 Form 10-K]f 41 (CW2 statement that compasmgebts and repayment schedules
were significant concern).) Plaintiffs alie that, on August 21, 2018, defendants conducted a
secondary offering, selling milliornsf shares of stock to come wjith $46 million in desperately
needed cash.ld. § 91.) This secondaryfefing occurred a little ovdwo weeks after its August 6
press release and earnings aaliting its $24.8 millbn dollars in revenue fdhe second quarter of
2018, and just one week after Amgyfiled its August 14 10-Q, a=ertified by Melo and Valiasek,
announcing $6.88 million in royalty revenue &#8.19 million in revenue for the period ending
June 30, 20181d. 11 61, 64.) Plaintiffs’ allegations support an infeethat defendants made
their revenue statemenisth fraudulent intent.See WPP Luxembourg Gamma Three Sarl v. Sp

Runner, InG.655 F.3d 1039, 1052 (9th Cir. 201arogated on other grounds hgprenzo v. Sec.

22 The Ninth Circuit has held that “boilerpdalanguage in a cporation’s 10-K form or
required certifications under Sates-Oxley section 302" will nareate a strong inference of
scienter on their own or ga otherwise insufficient scienter allegatior&icco Partners552 F.3d
at 1003. However, specific allegatis related to those rtigications may be part of a totality
giving rise to a compellintnference of scienterSee Thomad 67 F.Supp.3d at 1043 (allegations
of SOX certifications can be ofipart of a broader picture from wih a court may, at the initial
pleading stage, infer a compelling claim of scientéiis is squarely in line with applicable case
law.”) (citing America West320 F.3d at 944—45).
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& Exch. Comm’'n139 S. Ct. 1094 (2019) (allegation teatmpany “needed continued infusion of

investment capital” suppoddinding of scienter as against founders of compasgg;also In re

Portal Software, Inc. Sec. LitigNo. C-03-5138 VRW, 2005 WL 1910923, at *12 (N.D. Cal. Aug.

10, 2005) (though insufficient standing alone, allegatf motivation to iflate stock price “in
order to conduct a successfatendary public offering and obtaimuch-needed operating capital
was “motive evidence . . . strongeaththe generic ‘desire to raisapital’ which can be attributed
to every company”)Howard 228 F.3d at 1064-65 (executivestognition of inadequate cash
flow and need for additional funding created pa#drior motivation to inflate sales and otherwiss
misrepresent financiglsupporting scienter).

Plaintiffs further allege thatlelo and Valiasek stood to propersonally from their alleged
revenue misrepresentations. yms’s 2017 bonus structure wéased upon reported revenue
(weighted 40%), technical milestone dollare{ghted 30%), production sts (weighted 15%) and
cash operating expenditures (weighted 15%). (FAC § 92.) For 2018, Amyris’s executive bor
structure was changed to make bonuses dependent only on reported revenues (50%) and gt
margins based primarily on royalty revenues (504t 12.5% of the bonuallocated for each
guarter and 50% allocatéor the annual period.ld. § 92.) This change in the 2018 bonus
structure incentivized defendarndsreport overall revenues and pautarly royalty revenues that
were inflated. These allegations stated the kind of “strong correlation” the Ninth Circuit has f
to support an inference of scient&ee America Wes320 F.3d at 944 (finding scienter adequate
alleged where complaint alleged executives Werativated to inflate Anerica West'’s financial
results and stock prices becatiser eligibility for stock optiongnd executive bonuses were bas
principally on the company’s financial performancéf)re Maxwell Techs., Inc. Sec. Litid.8
F.Supp.3d 1023, 1044 (S.D. Cal. 2014) (“The eristeof performancedsed compensation
provides motive for thendividual defendants to order or igeanisconduct that would increase
revenues. The Court consideristim its holigic review.”); cf. Zucco Partnerss52 F.3d at 1004
(allegation that bonuses were merely “based in part” on financial performance, not directly

correlated with it, insufficient to eet heightened plead) requirements).
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Plaintiffs further allege tha¥lelo profited in terms of stk sales during the class period,
having sold 27,550 shares of personally heldyAsnstock on July 16 and October 15, 2018, whe
Amyris stock traded at or neall-time highs of $6.6per share and $7.50 p&hare, respectively,
for proceeds 0$18665555. (FAC 1 93.) Plaintiffs allege thMelo’s sales werenusual since his
only other sale within the prior five yeanss on January 16, 2018, for proceeds of $83,1d2. (
emphasis as alleged.) defendant’s stock sales may be prolat¥ scienter when coupled with a
“meaningful trading history’ fopurposes of comparison to the staeltes within the class period.
Zucco Partners552 F.3d at 1005. “Scienter can be esthbliseven if the officers who made the
misleading statements did not s&tbck during the class periodAmerica West320 F.3d at 944.
However, here, the allegations of Melo’s salasgng the class period dnthe significant uptick
compared with his prior salesshory are supportive of scientér.

6. Totality of the Allegations

When deciding whether a strong inference adrger is pled, courtsiust consider the
“totality of plaintiffs’ allegations.” Daou, 411 F.3d at 1022. “[T]he uftiate question is whether
the defendant knew his or her stagns were false, or was conscilyugckless as to their truth or
falsity.” Gebhart 595 F.3d at 1042. Here, based uporféinegoing, the Court finds that the
totality of the allegations suppomsstrong inference of scienter.

C. Section 20(a) Liability

Under the controlling Ninth Circuit test, to dsliah control person liality, a plaintiff must
establish two elements: (1) a primary violatafrfederal securitielws; and (2) defendants
exercised actual power or camitover the primary violatorHoward 228 F.3d at 1065. Based
upon the foregoing, plaintiffs have ajked primary violations as well #ise exercise of control ove

Amyris by defendants Melo and Valiasek. Thetion to dismiss this claim fails.

23 Defendants argue that plaintiffs have notgeldthe percentage of shares sold such th
the allegation is not probative s€ienter. To the corary, the Ninth Circuit has held that the
percentage of total stock is not dispositive agltiether stock sales are indicative of scienter.
Nursing Home Pension Fund, Local 144 v. Oracle CA&g0 F.3d 1226, 1232 (9th Cir. 2004)
(explaining that stock trades anglicative of scienter in insider trading case when they are
“dramatically out of line wittprior trading practices at timesalculated to maximize the personal
benefit” and finding sale representing just getcent of holdings suspicious given timing and
trading history).
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V. CONCLUSION

Based upon the foregoing, and considering ttaditp of the allegations, the Court finds
that the allegations sufficiently stdtee claims and the motion to dismis©IBNIED.

Defendants shall file their answer t@tRAC within 21 days of this Order.

This terminates Docket No. 45.

T 1SS0 ORDERED.
Date: October 5, 2020 W Wﬁf‘

YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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