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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

WILBERT WINCHESTER, CaseNo. 19-cv-02653-YGR

Plaintiff,
ORDER GRANTING IN PART AND DENYING
VS. IN PART DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT
ADAM WARD, ET AL .,
Re: Dkt. No. 53

Defendants.

Plaintiff Wilbert Winchestebrings this action againdefendants Oakland Housing
Authority (“OHA”) and OHA officers Adam Ward, Mang Saeturn, and David Cach, alleging fiv:
causes of action for violatiord the Fourth Amendment, pwant to 42 U.S.C. section 1983,
based on alleged unlawful detention, failure tervene, illegal search, false arrest, deliberate
fabrication of evidence, malicious prosecution, Btahell liability .

Now before the Court is defendants’ nootifor summary judgment, which came on for
hearing on March 19, 2020. Having eflly considered the papessbmitted, the arguments of
the parties at the hearing, thémissible evidence, and the mlags in this action, and for the
reasons set forth below, fdadants’ motion is hereyrRANTED as to plaintiff's claims for
fabrication of evidence, malicious prosecution, Btahell liability, and iSDENIED as to all other
claims.

l. BACKGROUND?
On July 25, 2018, Officer Ward was driving padarge apartment bBding at 715 Peralta

Street in West Oakland when s&w plaintiff and another man stanglin a recessed alcove near

1 The background facts set forth hereie andisputed unless stated otherwiSee
Supporting Separate StatemenSupport of Defendants’ Motidior Summary Judgment, Dkt.
No. 53-2; Statement of Disputed Facts in SuppbPlaintiff’'s Opposition to Motion for
Summary Judgment, Dkt. No. 54-1.
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the main entrance to the building. The alcove partially hidden from thstreet. Plaintiff had
his back towards Officer Ward, while the other meced plaintiff and the street. Officer Ward
testified that the two men appeared to be hagdomething in their hands. Based on their
behavior and his knowledge ofutdy activity in the areaDfficer Ward suspected the men were
engaging in a drug transaction.aiPtiff contends that he greuwp in the area and was simply
standing there to console his free whose brother had just died.

Officer Ward testified that wén he pulled over, the men walked away. Plaintiff denies
this fact. As Officer Ward approached, ptéimplaced a white package in his back-left jean
pocket. Officer Ward then lsd plaintiff far identification? He proceeded to run a background
check, which came back clear.afitiff contends that OfficeWward retained Isi identification.
Officer Saeturn arrived to providmver. Officer Ward asked Oter Saeturn to watch plaintiff
while Officer Ward checked theaave, where he first saw plaiifit for any discarded items.

As Officer Ward emerged from the alcove,rmiced something in plaintiff's back-left
jean pocket and bent forward tdeaa closer look. Officer Warestified that plaintiff's pocket
had holes, through which Officer Ward saw a dhtiwater balloon” mateal often used to
package narcotics. Officer Ward and plaintiff then hadféiiowing colloquy, which can be

heard on the footage from Officer Ward’s body camera:

Plaintiff: This ain’t nothing, sir.

Ward: Can | ask you what's in your . . . I'd rather you not reach into your
pocket, but can | ask you what’s in your pocket?

Plaintiff: This is nothing right there, man. This is nothing. This is nothing. This

is nothing. . . . What's the problem®hat did we do wrong? We friends. We
walking. We talking down #nstreet. I'm trying to figte out what the problem is

here, sir.

Ward: Well, I'll tell you whatthe issue is. Is you're ian area that | know is

known for narcotic activity.

Plaintiff: Okay, | understand that. | understand that.

Ward: | obviously saw you shoving something in your back pocket when | got
here. And your behavior was very suspicious.

Plaintiff: | didn’t say I didn’t put nthing in my back pocket.

Ward: Well can | ask you what’s in youabk pocket? Do you have narcotics
on you?

2 Officer Ward appears to have turrmthis body camera aroundshime. Officer
Saeturn’s body camera footage begins around the time shedaon the scene.
2
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Plaintiff: No, sir. It's nothing.

Ward: Okay. Do you mind if | check?

Plaintiff: No, sir. ... I’'m nobn no probation or nothing, sir.

Ward: Okay.

Plaintiff. No. | mean, if 'm undearrest, put me under arrest.

Ward: Okay. Then you're being detained.

Plaintiff: Okay, | be detained.

Ward: | need you to put your hands behind your back.

Plaintiff. What am | being detained for though?

Ward: I'll explain it all to you.

Plaintiff: What did | do?

Ward: Just put your hands behind your back, sir. [Officer Ward begins to
handcuff plaintiff.]

Plaintiff: What did | do man, that's whawlant to know. What did | do wrong?
Regardless of what’s in my back pocket, man.

Ward: Well, it looks like . . . | see drugs your back pocket, so | want to
make . . ..

Plaintiff: That's regardless, man.

Based on this exchange, Officer Ward believedhpifahad consented tosearch. He proceeded

to search plaintiff. The colloquy continued:

Plaintiff: This is illegal search and seieusir. | ain’t done anything wrong.
Ward: I'm not searching you yet, sir.

Plaintiff: This is illegal search and seizurem just letting you know sir, | ain’t
done anything man. . .. Sir, maven’'t done anything wrong sir.

Ward: Okay, if that's thease, I'm gonna. . . . .

Plaintiff: But what you're doing is illegal though.

Ward: Okay.

Plaintiff. Cause we haven’t done anything, man.

Ward: Okay.

Plaintiff. Regardless of what might be in my back pocket, | haven’'t done
anything. . . . You can checke for weapons or whatex You can check me for

weapons or whatever. You can check foeweapons or wditever, but that's
illegal search and seizure sir.”

Upon searching plaintiff, Offier Ward found 15 balloons of teén and four bindles of
cocaine in his back-left jean pgaat. Officer Ward also found digital scale in plaintiff's
backpack. Plaintiff was charged with possessiotiese items for && For reasons unknown
and not identified on the recorthe Alameda County District Attney’s Office dismissed the

criminal complaint against plaifftafter a motionto suppress was filed bbefore it was heard.

3 Officer Ward testified at his deposition thpador to searching plaintiff, he did not see
plaintiff possess anything illegal. When consatkein the context of kiother testimony, Officer
Ward appears to have meant thatsaw the narcotics packagimgterial but noaictual drugs.
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Il. L EGAL STANDARD

Summary judgment is appropriate when “theredgyenuine dispute & any material fact
and the movant is entitled to judgment as aenait law.” Fed. R. Civ. P. 56(a). “A party
asserting that a fact cannot basgenuinely disputed must supptirat assertion by . . . citing to
particular parts of materials the record, including depositiordgcuments, electronically stored
information, affidavits, or declarations, stipulaso. . . admissions, interrogatory answers, or oth
materials,” or by “showing that materials citedriut establish the absence or presence of a
genuine dispute, or that adwerse party cannot produce admissilaence to support the fact.”
Id. 56(c)(1)(A), (B). Thus, summajudgment is mandated “agairesparty who fails to make a
showing sufficient to establish the existencamilement essential tioat party’s case, and on
which that party will bear thiburden of proof at trial."Celotex Corp. v. Catretd77 U.S. 317,
322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).

A moving party defendant beatse burden of specifying th®asis for the motion and the
elements of the causes of action upon whictptammtiff will be unableto establish a genuine
issue of material factld. at 323, 106 S.Ct. at 2553. The burtleen shifts to the plaintiff to
establish the existence of ate@al fact that may affe¢he outcome of the case under the
governing substantive lawAnderson v. Liberty Lobby, In&77 U.S. 242, 248, 106 S.Ct. 2505,
2510, 91 L.Ed.2d 202 (1986).

In the summary judgment contethe court construes all disied facts in the light most
favorable to the non-moving partfllison v. Robertsgr857 F.3d 1072, 1075 (9th Cir. 2004). If
the plaintiff “produces direct evidence of a madkfact, the court may naissess the credibility of
this evidence nor weigh agwi it any conflicting evidence presented by” defendalfizyes v.
WinCo Holdings, In¢.846 F.3d 1274, 1277 (9th Cir. 2017)Clfedibility determinations, the
weighing of the evidence, and the drawing oftietate inferences from facts are jury functions,
not those of a judge.George v. Edholn752 F.3d 1206, 1214 (9th Cir. 2014) (alteration in
original) (quotation omitted). Thus “where esitte is genuinely disputed on a particular issue

such as by conflicting testmmy—that issue is inappropriafter resolution on summary

er
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judgment.” Zetwick v. Cty. of YolB50 F.3d 436, 441 (9th Cir. 2017) (internal quotation marks

omitted).
II. DISCUSSION
A. Detention

“[L]aw enforcement officers do not violateghrourth Amendment by merely approaching
an individual on the street or amother public place, by asking himhig is willing to answer some
guestions [or] by putting questions to hinmhe person is willing to listen[.]Fla. v. Royer460
U.S. 491, 497, 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229 (1988)vever, the individual “may not
be detained even momenhamwithout reasonable, objdee grounds for doing so[.]1d. at 498,
103 S.Ct. at 1324 (citingnited States v. Mendenhadl46 U.S. 544, 556, 100 S.Ct. 1870, 1878,
64 L.Ed.2d 497 (1980)). Law enforcement mheste “a reasonable suspicion supported by

articulable facts that criminal agty ‘may be afoot,” even ithey lack probable cause under the
Fourth AmendmentUnited States v. Sokolow90 U.S. 1, 7, 109 S.Ct. 1581, 1585, 104 L.Ed.20
(1989) (citingTerry v. Ohig 392 U.S. 1, 30, 88 S.Ct. 1868, 1884-85, 20 L.Ed.2d 889 (1868)).

Reasonable suspicion is “a pattlarized and objente basis’ for suspecting the person stopped
of criminal activity.” United States v. Crapset72 F.3d 1141, 1147 (9th Cir. 2007) (quoting
United States v. Tion@24 F.3d 1136, 1140 (9th Cir. 2000)).

Defendants argue that Officer Ward had reabtesuspicion to dataplaintiff based on
(i) plaintiff being present in aarea known for narcotactivity; (ii) plaintiff placing a white
package in his back-left jean pocket as Officer Wagproached him; (iiiplaintiff's behavior and
interaction with the other man, including “hiding” in the recdsaleove of the building, facing
away from the street, “manipulag” something with his handand “having the other gentleman
keep an eye on him while also looking out ontodtneet”; and (iv) plaintf walking away when

Officer Ward approached, with “a startleak” as if he wasengaging in something

inappropriate.” However, only the first thof these purported faxhppears undisputed.

4 Although plaintiff's separate statement denthat this was an area known for narcotic
activity, plaintiff does not directldispute this fact. Rather, he has explained his purported rea
for being in the area.

5
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Contrary to defendants’ assertiop&aintiff proffers that he stoppen the alcove to console his
friend, not to “hide” or have the other man “keepege [out]” as he “manipulate[ed] something”
in his hands. Plaintiff also disagrees withitesny that he walked away when Officer Ward
approached.

These disputed facts are material to theessueasonable suspicion. That is, placing a
package in one’s pocket while standing in an angla frequent drug actity, without more, is
insufficient to establish reasable suspicion for a detentioMoreover, because the initial
moments of this encounter veenot captured by a body cametee Court is left with two
conflicting versions of events: plaintiff’'s and Qfér Ward’s. Credibilityssues that go to the
ultimate question of whether Oé&r Ward had reasonaldaspicion to detain plaintiff are to be
resolved by a jury, not the CourAs such, defendants’ motion isrded with respect to plaintiff's
claim of unlawful detention.

B. Warrantless Search

1. Probable Cause

The Fourth Amendment generally prohibitaus#nes without probablcause. “Probable
cause for a search requires a fair probabili&g tontraband or evidence of a crime will be found
in a particular place, based on tha&lity of the circumstances.United States v. Frie§81 F.3d
1137, 1150 (9th Cir. 2015). Fair probability doesmetin “certainty or even a preponderance o
the evidence,United States v. Gourgdd40 F.3d 1065, 1069 (9th Cir. 2006), but “[m]ere
suspicion, common rumor, or evenostg reason to suspect are not enoubmjted States v.
Lopez 482 F.3d 1067, 1072 (9th Cir. 2007) (citation ¢edj. Although probablcause is a legal
guestion, “the factual matters umiygng the judgment of reasobkeness generally mean that

probable cause is a questifor the jury . . . ; and summardgment is appropate only if no

5> For purposes of this moti only, the Court construesia factodetention beginning
after Officer Ward saw plaintiff put somethinghis back pocket but before Officer Ward told
plaintiff he was being detainedlaintiff suggests the detéorh may have begun when Officer
Ward retained plaintiff's identification evexiter his background check came back clear. The
Court need not resolve the dispute at this jurectiowever, because defendants are not entitled
summary judgment even based oeitlassertion that éhdetention began later in the encounter.
6
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reasonable jury could find thtte officers did or did not va probable cause to [act]McKenzie
v. Lamb 738 F.2d 1005, 1008 (9th Cir. 1984).

Defendants contend that thersatotality of the circumstances that justified initial
detention, combined with Officer Ward’s “undiged observation” thdte saw drug packaging
material through holes in pldiff's back pocket, supports atiling of probable cause for the
warrantless search. As explained in Section llisAyeral material facts going to the basis for th
detention—including what OfficaVard saw when he first approached the scene and whether
plaintiff immediately walked awawhen seeing officers—are thspute. The undisputed facts
proffered by defendants are noboeigh to establish reasonable scgm, and thus, necessarily fall
short of establishing probable caud#/ith respect to what occet post-detention and pre-search
namely, Officer Ward'’s testimortyrat he saw narcotics packag material through holes in
plaintiff's pocket, plaintiff disputes this testany, and in any event,asonable factfinders could
disagree about whether Officéfard’s conclusions were reasonable and whether such evideng
established probable cause.

Defendants also contend that plaintiff “ingadly confirmed” Officer Ward’s observation
that plaintiff had narcotics in his pocket when pldirasked what he had done wrong
“[r]legardless of what[] [was] in [his] back pocKefThis argument fails tpersuade. When asked
if he had narcotics in his pock@laintiff stated “no” and “it'snothing” several times. Moreover,
the Court declines to find, as a matter of l#vat “any person natuia would have” refuted
Officer Ward's statements if dly were untrue. A detaineddalure to respond directly to
guestions from an officer—ithis case, by questioning thesksfor the officer’s actions
“regardless” of the circumstaas—does not necessarily sigaatjuiescence. There could be
many reasonable explanations for such a respanskielatedly, this respse could be construed

differently by reasonable peogleAccordingly, defendants’ math for summary judgment on the

¢ Defendants also contend that plaintiféssponse amounted to an adoptive admission
under Federal Rule of Evidence 801(d)(2)(B).isldrgument, too, fails to persuade. Rule
801(d)(2)(B) is an evidentiary rule that govewisen a statement is iissible as a hearsay
exception. The rule does not detarewhether a statement is anrasksion as a matter of law.
Moreover, as explained, whether plaintiff's reape constitutes andaptive admission” or
7
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ground that there was probable sator the search is deniéd.
2. Voluntary Consent

A search conducted without a warrant or ptibaause may satisfiie requirements of
the Fourth Amendment if the searclc@ducted pursuant to valid conse8thneckloth v.
Bustamonte412 U.S. 218, 222, 93 S.Ct. 2041, 2045, 36 L.Ed.2d 854 (1973). For consent to
valid, it must be voluntaryld. Consent may be implied from words or conduct that could
reasonably be viewed as su@®ee Pavao v. Paga$07 F.3d 915, 919-21 (9th Cir. 2002).
Consent is “not lightly to baferred,” however, and generallya question of fact to be
determined based on the totality of the circumstantested States v. Patacchi@02 F.2d 218,
219 (9th Cir. 1979)).

Defendants argue plaintiff consented to adeaf his person durg this backand-forth:

Ward: Well can | ask you what's in youlabk pocket? Do you have narcotics
on you?

Plaintiff: No, sir. It's nothing.

Ward: Okay. Do you mind if | check?

Plaintiff: No, sir. . ..

Plaintiff's declaration states thhé intended to communicate tlinet did not consent to a search.

The Court finds the evidencesunficient to establish coest at the summary judgment
stage. Specifically, plainfit response reasonably coddd construed as having a double
meaning: it could be understoad “no, | do not mind if you check my pocket,” or “No. You may
not check my pocket.” A factfindenust consider this language,vasll as plainiff's tone and
behavior during the incidentio resolve the ambiguity.

Moreover, this portion of the colloquy beten plaintiff and Officer Ward cannot be

“acquiescence” calls for an evaluatiof the facts and thus is not appropriate for a decision on
summary judgment.

" Defendants assert that plaintiff admittedvritten discovery that Officer Ward had
probable cause to search himaiBRliff contends thathis response was taken out of context, as
plaintiff intended to admit that there was proleatéuse to search plafhafter he was placed
under arrest. Plaintiff proffers a declaration frbim counsel attesting this fact, to which
defendants object. While the Coig wary of attempts to cldy discovery responses after the
fact, there is suf@iient evidence in the record to sugges$actual dispute over probable cause
regardless of the admission.

8
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viewed in isolation. Defendanggnphasize that plaintiff went da repeatedly state, “[y]ou can
check me for weapons or whatever man.’essentially the samedath, however, plaintiff
repeatedly stated that the officers were perfogfian illegal search andigere.” Plaintiff also
continued to say “no,” to ask what he had dameng, and to state, “if I'm under arrest, put me
under arrest.” In short, plaintiff's words andians raise disputed ises of fact regarding
whether he voluntarily consentealthe search. The Court thdsnies defendants’ motion for
summary judgment as to plaintifftdaim of an unlawful search.

C. Fabrication of Evidence

A plaintiff may bring a sectiof983 claim on a theory thateligovernment violated [his]
due process rights by subjectifigm] to criminal charges based on deliberately-fabricated
evidence.” Bradford v. ScherschligB03 F.3d 382, 386 (9th Cir. 2015) (citiDgvereaux v.
Abbey 263 F.3d 1070, 1074-75 (9th Cir. 2001)). o‘firevail on a [section] 1983 claim of
deliberate fabrication, a pl#iff must prove that (1) the defendant officiaeliberately fabricated
evidence and (2) the deliberate fabrication cdulse plaintiff's deprivation of liberty."Spencer
v. Peters857 F.3d 789, 798 (9th Cir. 2017) (citation omitted). Deliberate fabrication can be
established by circumstantial evidendd. at 793. For example, evidence that officials
“continued their investigation ¢& person] despite the fact tltaey knew or should have known
that he was innocentPevereaux263 F.3d at 1076, can raise the mefece that the investigator
has an “unlawful motivationto frame an innocent persddgstanich v. Dep’t of Soc. & Health
Servs,. 627 F.3d 1101, 1111 (9th Cir. 2010). Delibefatwication also can be shown by direct
evidence, for example, when “an interviewer deliberately mischaracterizes witness statemen
in her investigative report.1d. In cases involving direct evedce, the plaintiff need not prove
that there was knowledge or reasokmow of the plaintiff's innocencéd.

In his fourth cause of actidor deliberate fabrication of evidence, plaintiff alleges that

Officer Ward knowingly and intgionally submitted a false poe report and probable cause

declaration in which he statedattplaintiff consented to the sear Defendants contend that ther¢

is no evidence to support plaintsfdeliberate fabrication claim berse plaintiff consented to the

search, or at a minimum, because any reason#flderavould have objectively believed plaintiff
9
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had so consented. As explained in SectioB I, the Court is not pasaded that plaintiff's
conduct reasonably would beeswed as giving consent.

However, not all inaccuracies in a police rémgpve rise to a constitutional claim.
Spencer857 F.3d at 798 (citing cases). Mécareless[ness]” is insufficienGausvik v. Perez
345 F.3d 813, 817 (9th Cir. 2003), a® mistakes of “toneCostanich 627 F.3d at 1113. Here,

Officer Ward states ithe police report that plaintiff “sailde did not have problem with [a

search].” While technically inaccurate, the staént does not include quotation marks, nor doe$

plaintiff proffer any evidence to suggest Offia&ard deliberately framed him, misrepresented hjs

words, or otherwise fabricated evidence. Withemy evidence to suppdrtis claim,plaintiff's
fourth cause of action for fabritan of evidence is dismissed.

D. Malicious Prosecution (Fifth Cause of Action)

“To maintain a [section] 1983 aon for malicious prosecution,@aintiff must show that
the defendants prosecuted [him] with malice aitlout probable cause, and that they did so for|
the purpose of denying [him] a sjfecconstitutional right.” Smith v. Almada640 F.3d 931, 938
(9th Cir. 2011) (internal quotation marks and kets omitted). The alm also requires “the
institution of criminal proceedings against anotvlo is not guilty of the offense charged’ and
that ‘the proceedings have terminated in favor of the accuskdcey v. Maricopa Cty693 F.3d
896, 919 (9th Cir. 2012) (quoting Restatarh(Second) of Torts § 653 (1977)).

There is “a rebuttable presumption that aggcutor exerciseadependent judgment
regarding the existence of probalsiause in filing a complaint.Smiddy v. Varne\803 F.2d
1469, 1471 (9th Cir. 1986). “The presumption camwercome, for example, by evidence that th
officers knowingly submitted fagsinformation,” which caused the filing of the complaird.
Unless overcome, however, the pn@ption “insulates the arresg officers fromliability for
harm suffered after the prosecutor initiated forpralsecution.”ld.

Here, plaintiff asks the Cauto rule in his favor based @onclusory statements in his
opposition that defendants acted “malicsly and with reckless disregiof [p]laintiff's rights.”
However, the Ninth Circuit has held thatpkintiff’'s account of tle incident in question, by

itself, does not overcome the presumptiomokpendent [prosetarial] judgment.” Newman v.
10
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Cty. of Orange457 F.3d 991, 994 (9th Cir. 2006). Eveificer Ward submitted an inaccurate
report to the prosecutor, there is no evidendbearrecord that this was done with malice,
recklessness, or even sufficient knowledge. Thus, plainiigffer short of rebutting the
presumption that his case was properly prosecuités fifth cause oéction for malicious
prosecution is dismissed.

E. Qualified Immunity

Qualified immunity is a questn of law, not of fact.Torres v. City of Los AngeleS48
F.3d 1197, 1210 (9th Cir. 2008). The qualified imntydoctrine shields a government official
performing discretionary functiorisom liability for civil damayes if the officer’'s conduct does
not violate a “clearly established statutory or constitutional right of which a reasonable perso
would have known.”Kisela v. Hughesl38 S.Ct. 1148, 1152 (2018) (quotthite v. Pauly137
S.Ct. 548, 551 (2017)). “Because the focus is oetladr the officer had fair notice that [the]
conduct was unlawful, reasonablenissgidged against the backdroptbé law at the time of the
conduct.” Brosseau v. Haugeb43 U.S. 194, 198 (2004). “[S]peditly is especially important
in the Fourth Amendment context, where the €bas recognized thatig sometimes difficult
for an officer to determine how the relevant legal doctrine . . . will apply to the factual situatio
officer confronts.” Mullenix v. Luna136 S.Ct. 305, 308 (2015n{ernal quotation marks
omitted). While the doctrine “does not requirease directly on point fa right to be clearly
established, existing precedentshbave placed th&atutory or congutional question beyond
debate.” White, 137 S.Ct. at 551.

Plaintiff cites two casesialoi v City of San Diego823 F.3d 1223 (9th Cir. 2016) and
United States v. Rei@26 F.3d 1020 (9th Cir. 2000), to arghat defendants’ conduct was clearly
unlawful. Both cases, however, are easily distinguishabl&ialoi, over 20 officers responded tg
a report of two armed black malen a parking lot. 823 F.3at 1227-28. They arrived on the
scene armed with assault rifles and proceedeetain, handcuff, and seéwrmembers of a large
Samoan family who were celetting a child’s birthdayld. at 1228.Reidinvolved the search of
an apartment based on the alleged consenhohaesident. 226 F.3d 4023-24. This case is

markedly different from both.
11
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Nevertheless, defendants amitled to qualified immunity only if, assuming the detentio
search, and arrest were unlawfilgfendants acted with a reasbleathough mistaken, belief that
under established case law, their conduct wasnedde. Drawing all reasonable inferences in
plaintiff's favor, and for the reasis discussed in the previossctions, genuine disputes of
material fact exist with respect to whaffiCer Ward saw when arriving on the scene and
examining plaintiff's pocket. Given these factdaputes, qualified immunitis not appropriately
decided on summary judgment.

If the jury believes plaintiff'sersion of events, that is,ahthe only factors supporting the
detention and search were pldiidi presence in an area with vganarcotics activity and plaintiff
putting a white package in his pockeé¢fendants’ conduct was unreasonaitolder clearly
established lawSee United States v. J&¥1 F.3d 852, 861 (9th Cir. 2017 }rom the record
available, it appears that OfficBedonato only observed: (1) Jobadbcation where the officers
were conducting either an arrestamfother person . . . ; (2) Jabd Holt open the garage door as
the police were arriving; (3) Jappear surprised and nervousgd4) Job wearing baggy clothes,
‘with the pockets appearing to bhdl of items.” These facteaken together do not support the
conclusion that the officers had reasonable suspicion that Job was engaged in criminal activ
United States v. I.E.\V705 F.3d 430, 438 (9th Cir. 2012) (“[W]dnawith our sistercircuits that
have refused to allow police officers to justiffarry search based on mere nervous or fidgety
conduct and touchingf clothing.”); Brown v. Texad43 U.S. 47, 52, 99 S.Ct. 2637, 61 L.Ed.2d
357 (1979) (holding that officersdinot have reasonable suspicfonan investigatory stop when
they detained two men who were walking awayrfreach other in an alley in an area known for
drug trafficking because the “activity was no diffaréom the activity of othepedestrians in that
neighborhood”). If, on the other hérthe jury believes Officer Wardigrsion of events,
including that plaintiff watandling something in his handslesstood in the alcove, the other
man kept watch, the men immediately walkecdgpwhen Officer Ward approached, and later,
Officer Ward saw narcotics packag material through holes inghtiff's pockets, then probable

cause exists and the Court need not reach the issue of qualified immunity.
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F. Monell Claim

In his opposition, plaintiff abandons Wonell claim. As such, defendants’ motion to
dismiss this claim i&SRANTED.

V. CONCLUSION

For the foregoing reasons, defengantotion for sumrary judgment iSSRANTED as to
plaintiff's claims for fabrication oévidence, malicious prosecution, avidnell liability, and is
DENIED as to all other claim.

Further, in light of the Unite&tates District Court for the Mdern District of California
General Order 72-3 (IN RE: Coronavirus Disease Public Health Emergency), the Court provi
notice that the jury trial $&duled for August 31, 2020VsACATED . At this time, the Court
intends to reset the jutyial date to some poi on or after November 2, 2020, subject to the
parties’ and their counsel&vailability. Thus, the parti€SHALL meet and confer with respect to
any conflicts they and their cowgisnay have as to any potentites on or after November 2,
2020.

A compliance hearing is set 801 a.m.calendar orirriday, July 3, 2020 Five (5)
business days prior to the date of the complidn@aeing, the parties shadintly file their and
their counsel’s availability for a potential jutiyal date on or afteNovember 2, 2020. If
compliance is complete, the parties need rettednically appear, and the compliance hearing
will be taken off calendar. P&t should check the docket fdetails on how to access any
electronic heang, if required.

This Order terminates Docket Number 53.

T 1SS0 ORDERED.

Dated: June 3, 202 W /oL

&
UYVONNE GONzALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

A4

8 In their reply, defendantsbject to certain other evidenpeoffered by plaintiff: (i) the
report of plaintiff's expert, Rogetlark; and (ii) a declaration froplaintiff. As to the expert
report, insofar as Mr. Clark f&rs improper legal conclusiorisis opinions are excluded for
purposes of rendering this decisimm summary judgment. With resg to plaintiff's declaration,
this evidence was refiled with pidiff's signature, mooting the objection.
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