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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DENNIS BRUCE ALLUMS, Case No. 4:19-cv-04906-YGR

Plaintiff,

ORDER GRANTING DEFENDANTS BAY
V. AREA RAPID TRANSIT’S AND FEDERAL
DEFENDANTS’ MOTIONS TO DISMISS
PLAINTIFF DENNIS BRUCE ALLUMS’
SECOND AMENDED COMPLAINT

Re: Dkt. No. 41, 42

DEPARTMENT OF JUSTICE, ET AL .,

Defendants.

Plaintiff Dennis Bree Allums bringgpro sethis second amendedraplaint for violation
of civil rights against defendanBepartment of Justice, the FedeBureau of Investigation, John
Does 1-99 (collectively, the “Federal Defentit), and Bay Area Rad Transit (‘BART”) (Dkt.
No. 38.) Mr. Allums brings 8ivensclaim based on criminal consacy, defamation, invasion of
privacy, and harm based on ings including a herniated digiad torn ligaments.Id. at 5.)

Now pending before the Court are BAREBd the Federal Defendants’ motions to
dismiss Mr. Allums’ second amerdieomplaint. (Dkt. No. 38.Having carefully considered the
pleadings and the papers suliedt and for the reasons set fomore fully below, the Court
herebyGRANTS the motions to dismiss.

L EGAL FRAMEWORK

A complaint that falls short of the Rule 8(aarstiard may be dismissédt fails to state a
claim upon which relief can be giad. Fed. R. Civ. P. 12(b)(6YDismissal under Rule 12(b)(6)
is appropriate only where the complaint lacks a cognizable legal theory oresuffacts to

support a cognizable legal theoryMendiondo v. Centinela Hosp. Med. C&21 F.3d 1097,

1 As explained herein, although the seconéraed complaint does not identify BART as
a party to this litigatn, BART is identified as party against which@aim is asserted.SgeDkt.
No. 38 at 21 (allegatioma claim regarding BART).)

Dockets.Justia.c

pm


https://dockets.justia.com/docket/california/candce/4:2019cv04906/346566/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2019cv04906/346566/56/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

1104 (9th Cir. 2008). For purposes of rulingsoRule 12(b)(6) motion, the Court “accept[s]
factual allegations in the complaint as trmel @onstrue[s] the pleadja in the light most
favorable to a nonmoving partyManzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025,
1031 (9th Cir. 2008). Mere “conclusory allegais of law and unwarranted inferences are
insufficient to defeat a motion to dismissRdams v. Johnso355 F.3d 1179, 1183 (9th Cir.
2004). In other words, the operative complamist plead “enough facts to state a claim [for]

relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A claim

is plausible on its face “when theapitiff pleads factual content that allows the court to draw the

reasonable inference that the defendshable for the misconduct allegedAshcroft v. Igbal
556 U.S. 662, 678 (2009).

Moreover, a defendant may motgedismiss a complaint fdack of subject matter
jurisdiction under Rie 12(b)(1). See Savage v. Glendaleithm High Sch., Dist. No. 205,
Maricopa Cty, 343 F.3d 1036, 1039- 40 (9th Cir. 2003). Coudssider the issue as a threshold
matter before addressing the merits of a c&teel Co. v. Citizens for a Better En23 US 83,
94 (1998). Plaintiffs bear the twlen of establishing jurisdictidmecause, by filing a complaint in
federal court, they seek to invoke Kokkonen v. Guardian Life Ins. Co. of Amill U.S. 375,
377 (1994).

Finally, the Court construédr. Allums’ pleadings liberdy, as he is proceedirgo se
See Erickson v. ParduS51 U.S. 89, 94 (2007) (*A document filptb seis to be liberally
construed . . . and@o secomplaint, however inartfully pleaded, must be held to less stringent
standards than formal pleadingysfted by lawyers|.]” (interal quotation marks omitted)).

ANALYSIS

The Court in a prior Order dismissed Mr. Allums’ first amended complaint because of
defects in the complaint against then defendatyt of Berkeley. (DktNo. 28.) Mr. Allums
thereafter filed the operative sg@ amended complaint, which asedrtauses against the Feder:
Defendants and BART. (Dkt.d\N38.) Although Mr. Allums wapermitted another opportunity
to amend his complaint, the gravamen of se@ndnded complaint is as unclear as the first

amended complaint which the Court dismissedshiort, the second amended complaint seems
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concern events commencing in and around 2002 or 2004 through the present. More specifigally.

Mr. Allums alleges that he Warted a conspiracy againsivall-known celebrity, and claims
writing credit for a formerly popular television@h. Because of these actions, Mr. Allums
alleges that he was subject ttat@tion from the Fedel®efendants, whose agents have sought|to
defame and discredit him through interactionthaBay Area, including on BART trains and in
the city of Berkeley. Specifically, Mr. Allums gvides allegations regardj several interactions
with individuals — mostly women — which he centls, based on their behavior and interactions
with him, demonstrates human trafficking anditoaued harassment as Mr. Allums alleges that
these individuals are agents oéthederal Defendants. Mr. Allurasso alleges that his privacy
has been invaded, and that Federal Defendanfgatecting a dangerous man local in the city of
Berkeley.

With this context, the Court analyze®e two motions to dismiss before it:

BART’s Motion to Dismiss.GRANTED. The second amended complaint does not list

BART as a party in this actiobpt it does contain allegationsatireflect an interaction Mr.
Allums had on a BART train withn individual he alleges waschild molester. (Dkt. No. 38 at
21.) In his opposition to BART’s motion to dismis4. Allums clarifies tfat this claim is not
madeagainstBART, but rather is a pattern of practiog the Federal Defendants. (Dkt. No. 48 at
4 (“The first and second amendmésic] complaints a not against them. That is why their
names are taken off. . . . They are no longergfatie complaint. . . . IT IS NOT A CLAIM
AGAINST BART. IT IS A CLAIM AGSINT [sicl FEDERAL AGENTS.”), 5 (“Again, the
plaintiff is referring to federahgents, not SFBART."), 6 (“In condion, despite the fact that this
suit is no longer/currently about [BAR it is clear that there is@ugh to add them back at a latef
date yet | choose not at thime.”).) As the second amerdleomplaint does not otherwise
contain any allegations as to BART, this is nib third complaint Mr. Allums has filed in this
matter, and Mr. Allums does notherwise argue that BART &ppropriately included in this
action, BART’s motion to dismiss {SRANTED. BART isDisSMISSED from this matter.

Federal Defendants’ Motion to DismiS&RANTED. Federal Defendants aver that

dismissal is appropriate becauseBiensactions against federal egcies are barred by the
3
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doctrine of sovereign immunitand (2) the John Does shoulddismissed because the complain
fails to identify specifically John Does to eaahconstitutional action, and the complaint is
otherwise incoherent, nonsensgj@nd rambling. Mr. Allums oppes both of these requests for
dismissal, citing as authority the Federal Torts Claim ActBimdnsactions against officials
instead of federal agencies.

First, with respect to whether Mr. Allumefaims are barred by the doctrine of sovereign
immunity, Mr. Allums does not persuade. “The Uni&dtes can be sued only to the extent that
has waived its sovereign immunityBaker v. United State817 F.2d 560, 562 (9th Cir. 1987),
cert. denied487 U.S. 1204 (1988). “Absent a waivesyereign immunity shields the Federal
Government and its agcies from suit."FDIC v. Meyer 510 U.S. 471, 475 (1994). “A claim for
damages against a federal ageisdyarred by sovereign immunitynless Congress has consente(
to suit.” Gilbert v. DaGrossa756 F.2d 1455, 1460, n.6 (9th Cif85). “Where a suit has not
been consented to by the United Statesndisal of the actiois required.”ld. at 1458. “Thus,
the United States may not be sued withoutotssent and the terms of such consent define the
court’s jurisdiction.” Baker, 817 F.2d at 562. “A waiver of tradnal sovereign immunity is not
implied but must be umglivocally expressed.United States v. Testa#24 U.S. 392, 399 (1976).
Waivers of immunity must be “construsttictly in favor of the sovereignMcMahon vUnited
States 342 U.S. 25, 27 (1951), and not “enlarge[d] beyond what the language requires,”
Eastern Transp. Co. v. United Stgt2g2 U.S. 675, 686 (1927).

“The guestion whether the United States haiw@ehits sovereign immunity against suits
for damages is, in the first instancegueestion of subject matter jurisdictionMcCarthy v. United
States 850 F.2d 558, 560 (198&)ert. denied489 U.S. 1052 (1989). “A party bringing a cause d
action against the fedeémgovernment bears the burdensbibwing an unequivocal waiver of
immunity.” Baker, 817 F.2d at 562. “It is incumbent upor thlaintiff properly to allege the
jurisdictional facts . . . ."McNutt v.General Motors Acceptance Corp. of India@@8 U.S. 178,
182 (1936).

Bivens‘created a remedy for violations of constitutional rights committed by federal

officials acting in theiindividual capacities.”Consejo De Desarrollo Economico De Mexicali,
4
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A.C. v. United State€82 F.3d 1157, 1173 (9th Cir. 20d@mphasis supplied). “In a
paradigmatiBivensaction, a plaintiff seeks to impose perabimbility upon a federal official
based on alleged constitutional infringement®hshe committed against the plaintifid.

(citing Balser v. Department diustice, Office of U.Srustee 327 F.3d 903, 909 (9th Cir. 2003).
“[A] Bivensaction can be maintained against a defenohahis or her indridual capacity only,
and not in his or hesfficial capacity.” Id. (citing Daly-Murphy v. Winston837 F.2d 348, 355
(9th Cir. 1987)). “This is becauseBavenssuit against a defendant in hishar official capacity
would merely be another way of pleadiag action against the United States, whicluld be
barred by the doctrine sbvereign immunity.1d. (citing Nurse v. United State226 F.3d096,
1004 (9th Cir. 2000)). “Therefore, ti&ipreme Court hagfused to extenBivensremedies from
individuals to agencies.Id. (citing Meyer, 510 U.S. at 484 (1994)%tine v. Bureau of Prisons
No. 2:18-cv-0684 KJN P, 2018 WL 2771332, at *3 (E.D. Cal. June 7, 2018i{’f@nsaction

will not lie against the United States,agencies of the United States.” (citilgyer, 510 U.S. at
484)).

Here, Mr. Allums seeks to bringBivensaction against the Fedg Defendants — the
Department of Justice and FeddBareau of Investigations — doof which are agencies of the
United States. The law is clear. The Coadkls subject matter j&diction over the second
amended complaint as it pertatosthe Federal Defendants amdst dismiss them from this
action with prejudiceSeeg.g., Sting2018 WL 2771332, at *3 (dismissing the BOP, Western
Regional Office; the Federal BOP; the DOJ; #ral SIU/Sacramento, BOP as defendants in a
Bivensaction without leave to amend)askalakis v. FBINo. 4:10-CV-221-BLW, 2011 WL
1900439, at *5-6 (D. Idaho Apr. 28, 2011) (dismisdBigensclaims against the FBI and the U.S.
Drug Enforcement Agency with prejudice).

Next, Mr. Allums argues that sltovery should be permitted tasthe John Doe defendants
Again, Mr. Allums does not persaude. “As a geher, the use of ‘JahDoe’ to identify a
defendant is not favoredGillespie v. Civiletti629 F.2d 637, 642 (9th Cir. 1980) (citikgltsie v.
California Department of Correctiond06 F.2d 515, 518 (9th Cir.19683ge alsd~ed. R. Civ. P.

10(a) (“The title of the complaint must namethk parties . . . .”). “However, . . . where the
5
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identity of alleged defendants will not be knopaior to the filing of acomplaint. . . ., the
plaintiff should be given an opportunity tugh discovery to identifthe unknown defendants.”
Id. But a court need not pait discovery if “it is clear thatliscovery would not uncover the
identities, or that th complaint would be dismissed on other grounids.(citations omitted).

Here, it is not clear that discovery wouldcover the identities and the complaint is
appropriately dismissed on other gnals. Mr. Allums has failed fglead a sufficient factual basis
showing that any federal official, acting under thiocof law, took part irthe events alleged in
the second amended complaiii.similar circumstaces, other courts have not permitted any
discovery. See Martinez v. Daveio. 1:16-cv-1658-AWI-MJS (PC), 2018 WL 898153, at *5
(E.D. Cal. Feb. 15, 2018) (“Before Plaintiff gpnangage in discovery as to the unknown
defendants, he first must linkaaof them to a constitutionalalation. He must address each
defendant separately, i.e., Doe 1, Doe 2, Doec3, &td must set fortlacts describing how any
Doe defendant personally participated in theatioh of his constitutinal rights.”) (citinglgbal,
556 U.S. at 676-77Columbia Ins. Co. v. seescandy.cd®5 F.R.D. 573, 578 (N.D. Cal. 1999)
(“[T]he plaintiff should identifythe missing party with $ficient specificitysuch that the Court
can determine that defendant is a real pers@mtity who could be ®d in federal court.”
(citations omitted)).

Moreover, the second amended complaiatthough more concise than the prior
complaint before it — is still mainljpcomprehensible and filled wiilrelevant ramblings and text.
“While ‘the proper length and levef clarity for a pleading canndte defined with any great
precision,” Rule 8(a) has ‘beenlti¢o be violated by a pleadirigat was needlessly long, or a
complaint that was highly repgtius, or confused, or consisteflincomprehenble rambling.”
Cafasso v. Gen. Dynamics C4 $¢87 F.3d 1047, 1059 (9th Cir. 2011) (quoting 5 Charles A.
Wright & Arthur R. Miller, Federal Practice & Procedurg 1217 (3d ed. 2010)). “A complaint
may be dismissed for violating RU8 even if ‘a few possiblea@ims’ can be identified and the
complaint is not ‘whollywithout merit.” Atherton v. Beverly Hills Pub. LibrajyNo. CV 19-
10167-CJC (KK), 2020 WL 94508, at *2 (C.D. Cal. Jan. 8, 2020) (qudtictdenryv. Renng84
F.3d 1172, 1179 (9th Cir. 1996)).
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Thus, the Federal Defendants’ motion to dismi$€SR&NTED. The Federal Defendants are

DismisseD from this matter.
CONCLUSION

Accordingly, for the foregoing reasons, the CdsRANTS BART’s and the Federal
Defendants’ motions to dismisslt is well-established that court may dismiss an entire
complaint with prejudice where plaintiffs Vefailed to plead @perly after repeated
opportunities.Destfino v. Reiswigh30 F.3d 952, 959 (9th Cir. 2011) (internal quotation marks
omitted). Mr. Allums has now had three opport@stio file a complaint, each one suffering the
same defects as the prior compila- namely, that # pleadings contain mabling, irrelevant, and
incomprehensible text that fail to state a cogrizalaim against the apmpriate defendants, even
when read as liberally as possible. Althoughdbmplaints have beentjag relatively more
concise, none of the complainiedl to date have satisfied Ru& requirements. The Court finds
that dismissal with prejudice is now@opriate. Accordingly, this matterX8SMISSED WITH
PREJUDICE.

The Clerk of the Court is dicged to close this matter.

This Order terminates Docket Numbers 41 and 42.

T 1SS0 ORDERED.

Dated: September 15, 2020

WW

Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE
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