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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MIKHAIL FEYGENBERG, CaseNo. 20-cv-00825-YGR

Plaintiff,

ORDER GRANTING IN PART MOTION TO
VS. Dismiss;, REMANDING CASE TO STATE
COURT

Re: Dkt. Nos. 9, 21

MCROSKEY MATTRESS COMPANY,

Defendant.

On June 14, 2019, plaintiff Mikhail Feygenbditgd a first amended complaint in San
Francisco County Superior Coagserting state law claims for age discrimination, intentional
infliction of emotional distress (“lIED”), wrongful terination in violation of public policy, and
retaliation. Defendant McRoskey Mattressn@pany removed the action on February 4, 2020,
maintaining that plaintiff's clans for wrongful termination andtadiation were intertwined with a
collective bargaining agement between defendant andpg@ater’'s Union Local 2236 (“CBA"),
and thus, were preempted by section 301 of &#ir Management Relations Act (“LMRA”), 29
U.S.C. section 185(a).

Now before the Court are plaintiff's moti to remand the actido state court and
defendant’s motion to dismissiaving carefully consideretie pleadings and the papers
submitted, and for the reasons settfartore fully below, the Court (GrRANTS defendant’s
motion to dismiss the wrongful taination and retaliation claim&1TH PREJUDICE, and (4)

REMANDS the remaining claims to the S&rancisco County Superior Codrt.

! Defendant’s request for judal notice of the CBA i$SRANTED. See Wood v. Marathon
Ref. Logistics Serv. LL@QNo. 19-CV-04287-YGR, 2019 WL 6612252, at *2 n.1 (N.D. Cal. Dec.
2019) (taking judicial notice of collective bargaining agreemenemployment dispute).
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l. BACKGROUND

The operative complaint alleges as follows:

Plaintiff began working for defendant in a aniposition in or arounti995. Plaintiff later
was promoted to a non-union engineering position2017, defendant told plaintiff that his
position as senior engineer was being eliminatdintiff was demoted to a production position,
which resulted in a loss of seniority, compenggtand benefits. Plaintiff rejoined the union.
Defendant told plaintiff that omcdemoted, he was not to perfoemgineering work because it was
outside the scope difie production job.

Shortly after demoting plairftj and notwithstanding its eagli representations, defendant
began demanding that plaintiff perform engineering work himselfteain a much younger
employee in the engineering watkat plaintiff performed in hiprevious role. Defendant told
plaintiff that if he did not train the other erogke, he would be disdiped. Plaintiff raised
concerns about performing non-uniork. Shortly thereafter, fendant placed defendant “on
warning.” On June 30, 2017, just before his pravery status to formallyin the union ended,
defendant terminated plaintiff. d&htiff was 62 years old at the time.

. PREEMPTION UNDER SECTION 301 OF THELMRA

As an initial matter, the Court considersetier the wrongful termation and retaliation
claims are preempted, such that the Courfjdvésdiction to review the motion to dismiss.

Section 301 of the LMRA provides federatigdiction over “[s]uits for violation of
contracts between an employer and a labor orgéion.” 29 U.S.C. § §a). The “preemptive
force of [section] 301 is so powelas to displace emgly any state cause attion for violation
of contracts between an employad a labor organizationFranchise Tax Bd. v. Constr.
Laborers Vacation Trusg63 U.S. 1, 23 (1983) (internal quotatimarks omitted). To determine
whether a claim is preempted bysen 301, the Court must firsbosider “whether the asserted
cause of action involves a righardferred upon an employee by virtolestate law, not by a CBA.”
Burnside v. Kiewit Pac. Corp491 F.3d 1053, 1059 (9th Cir. 2007).tHé right existsolely as a
result of a CBA, the claim is preempteld. If, however, the right exis independently of a CBA,

the court must consider “whethieis nevertheless ‘substarijadependent on analysis of a
2
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collective-bargaining agreement.Id. (quotingCaterpillar, 482 U.S. at 394). If so, the claim is
preempted.ld. at 1059-60. If not, the claim m@roceed under state lawd.

In the operative complaint, plaintiff allegtsat he worked for defendant for over 20 years
before he was demoted from samengineer to a union productiposition. Plaintiff alleges that
thereafter, while he was on “probation statwgh the union, defend# demanded that he
continue performing non-union engiering work and later terminatédn. In his causes of action
for wrongful termination in viol&on of public policy and retaliadn, plaintiff alleges that he was
terminated for “asserting that he had to honor upiglities, rules and proderes.” Plaintiff does
not dispute that these policies, rules, anatgdores, which are thedndation for his claims,
derive from the CBA. Indeed, pldiff does not point to anyndependent state law basis for
claiming that he was wrongfully terminatedldeexperienced retaliation. Because the right
asserted exists “solely as a resflthe CBA,” the claim is preempte&ee Allis-Chambers Cor.
v. Lueck471 U.S. 202, 213 (1985) (holdingatha suit alleging a violatioof a labor contract must
be brought under Section 301).

Additionally, the claims are pregited because they require aisad of the CBA. Plaintiff
alleges that his demotion and terminationatelpublic policy becauskefendant “demand[ed]
that he violate union policiesind retaliated against him fors'serting his need to honor union
policies and procedures.” Plaititirther alleges that defendantrtenated him “right before his
probationary status to formaljgin the union ended.” Resolutiarh these factual issues requires
interpretation of the CBA, including any termedated to whether uan employees can perform
non-union work, whether defenatamay assign non-union wot& union employees, which
employees qualify as “probationary,” and the extent to wiielCBA'’s provisions apply to
“probationary” employees.

Plaintiff's sole argument against preemptisrthat plaintiff wasa “temporary employee”
on “probation status” when he was terminatetj by its own terms, the CBA does not apply to

such employees. In supporttbfs argument, plaintiff pois to three CBA provisions:

3.1 Right to Discharge. The Employer shall have ehright to discharge any
employee for just cause. In the evany new employee is adjudged unsatisfactory

3
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by the Employer, the Employer resenibg right to discharge such employee
during a probationary period which shall biee first (90) days of said employment

A written notice will be given to an employee and to the Union when an employee’s
employment is terminated.

3.2Right of Appeal. Itis agreed that in cas@y employee is discharged after the
probationary peria or feels that he has been ust]y dealt with, the matter shall
be adjusted by a Shop Steward and thelyer. In case said Shop Steward and
the Employer are not able to dispose @&f thatter to the mutual satisfaction of the
parties, it shall be adjustadrough the procedure proed in Section 5 of this
Agreement. The employee affected miiist the complaint in writing with the
Shop Steward or Business Representatiwe the Employer within four (4)
working days from the date of discharg&erwise the right ohppeal is lost.

SECTION 24
The Employer resees the right to hiréeemporary employeesr engage
temporary workergcollectively ‘temporary workersfor up to 90 calendar days
. The Employer may discipline oisdharge any such temporary worker at its
discretion with or without just cause, asdch action will not be subject to the
grievance and arbitration predures of this Agreement

(Emphasis supplied.)
Plaintiff's argument fails to persuade. Wt plaintiff was a “temporary worker” exempt

from the CBA'’s “grievance and arbitration proceekirrequires interpretation of the agreement,

especially given his admission that he workeddfeflendant for 20 years. Further, even assuming

plaintiff was a “temporary worker,” the above-referenced provisions demonstrate only that ce
processes related to discipline, discharge,agmetal may not applyBy arguing that he was
wrongfully terminated and expenced retaliation for assertihgs right to comply with union
policies set forth in the CBA, plaintiff puts patis of CBA at issue even if the disciplinary
provisions do not apply.

Finally, Young v. Anthony’s Fish Groft830 F.2d 993, 998 (9th Cir. 1987), on which
defendant relies, is in accord. Yioung the Ninth Circuit determined that a probationary
employee’s claims for breach of a CBA weregmpted by the section 301 notwithstanding “the
fact that Young’s probationaryattis might ultimately bar agffective remedynder the CBA.”
With respect to plaintiff's clian for wrongful termin&on in violation ofpublic policy, the court
found the claim preempted because plaintiff failed “to identify any state statute or other relev

public policy of California protecting” the assedtright. Similarly, hee, although plaintiff may

4
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not have the ability to grieve his dischargeler the CBA, that does nareclude preemption of

claims that are intertwined with the CBA. Plaintiff also has not identified any California publi¢

policy that protects his right tollow union rules and procedures.
I11.  MoOTION To DisMmiss?

Because plaintiff's claims are preempted urgkxtion 301, the Court has jurisdiction to
consider defendant’s motion to dismiss.

A motion to dismiss under Federal Rule@¥il Procedure 12(b)(6) tests the legal
sufficiency of the claims alleged in the complail&to v. Glock, InG.349 F.3d 1191, 1199-1200
(9th Cir. 2003). “Dismissal can be based on the tdekcognizable legal theory or the absence
sufficient facts alleged undercagnizable legal theory.Balistreri v. Pacifica Police Dep/t901
F.2d 696, 699 (9th Cir. 1990). All allegations of miglefact are taken asue and construed in
the light most favoralkel to the plaintiff. Johnson v. Lucent Techs., In@53 F.3d 1000, 1010 (9th
Cir. 2011). To survive a motion thsmiss, “a complairmust contain suffient factual matter,
accepted as true, to ‘state a claim teefehat is plausible on its face.’Ashcroft v. Iqbal556
U.S. 662, 678 (2009) (quotirigell Atlantic Corp. v. Twomblh50 U.S. 544 (2007)).

Defendant avers that plaintiff's claims for wrongful terminatiorigiation of public
policy and retaliation are timealred under section 301 of the B. In response, plaintiff
reiterates the arguments raised in its remantiomonamely, that theseatins are not preempted
by section 301. As previously explained, plaffgibrguments on this issue fail to persuade.
Thus, the Court construes plaffis wrongful termination and taliation claims as section 301
claims, which are subject to agnonth statute of limitationsSee Allen v. United Food &
Commercial Workers Int'l Unigrd3 F.3d 424, 426 (9th Cir. 1994A section 301 claim “accrues
when the plaintiff knew, or should hakeown, of the defendant’s wrongdoing and can

successfully maintain a suit in courtd. at 427. Here, plaintiff alges that he experienced

2 Defendant’s reply argues that the Calrould grant its motion to dismiss because
plaintiff failed to fileits opposition in a timely manner. Sinilg plaintiff's sur-reply argues that
the motion to dismiss should be stricken for faltw comply with CivilLocal Rule 7.2(a), which
requires 35-day notice for a hearing on a motidrthile both parties appear to have made
procedural errors, these errare trivial here. The Court finds it appropriate to consider the
motion on the merits.

5
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retaliation and was wrongfully teimated on June 30, 2017. Plaiffifed his complaint nearly
two years later, on June 14, 2019. As sucanpff's claims for wongful termination and
retaliation are untimely. Further, because amendment would be futile, the claibhs\aigsED
WITH PREJUDICE.?

V. PERMISSIVE REMAND

Defendant removed this aoti to federal court based dre wrongful termination and
retaliation claims only. That,islefendant contendehat these claims were preempted, which
established federal jurisdiction, and that @wurt thus had supplemtahjurisdiction over
plaintiff’'s claims for age discmination and IIED. Having disséed with prejudice the wrongful
termination and retaliation claimihe Court considers whether to retain plaintiff's supplementa
state claims or remartdem to state court.

“[1]n the usual case in which all federal-lavatchs are eliminated before trial, the balanceg
of factors . . . will point toward declining txercise jurisdiction over the remaining state-law
claims.” Acri v. Varian Associated.14 F.3d 999, 1001 (9th Cikr997) (en banc) (citation
omitted). Factors the Court considers wheniding whether to retajurisdiction over
supplemental state claims include judi@abnomy, convenience, fairness, and comiity. Here,
apart from ruling on the instant motions tongnd and dismiss, ti@ourt has had limited
involvement in this case. Furthdris preferable aa matter of comity foa state court judge to
apply state law to plaintiff's reaining state law claims. Thushile the factors of convenience
and fairness appear neutral, the Court finds thkesdip in favor of rmand. As such the Court
ORDERS that the remaining claims bemanded back to state cou@iven the Court’s decision to
remand, the Court will leave the state court to resolve the issugth respect tdhe state claims.
V. CONCLUSION

For the foregoing reasons, defendant’s omoto dismiss the wrongftermination and

retaliation claims i$SRANTED WITH PREJUDICE. Further, in light of tB Court’s dismissal of the

3 Because the Court finds the wrongful terntiora and retaliation elims fail, the Court
need not consider defendant’s argumentspfaantiff failed to exhaust his administrative
remedies or failed to pleadg@isite elements of the claims.

6




United States District Court
Northern District of Califorra

© 00 N o o A~ w DN PP

N NN N N N N NN P P R P R PR P R
o ~N o 00~ W N P O © 0O N 0o 00 b~ W N B O

Case 4:20-cv-00825-YGR Document 29 Filed 07/16/20 Page 7 of 7

wrongful termination and taliation claimsthe CourREMANDSthe remaining claims to San

Francisco County Superior Courthe Clerk of Court is directetd remand the case and close th¢

file.

This Order terminates Docket Numbers 9 and 21.

WW

UYVONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: July 16, 2020
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