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County of Lake Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHINONYE UGORJI, CaseNo. 4:20-cv-01448-YGR

Plaintiff,

ORDER GRANTING IN PART AND DENYING
VS. IN PART DEFENDANTS’ MOTION TO STRIKE
AND DENYING MOTION TO DISMISS

Re: Dkt. Nos. 16, 18

COUNTY OF LAKE,

Defendant

Plaintiff Chinonye Ugorju, an attorney foemly employed by the @inty of Lake, brings
this action against her former phayer, County of Lake (the ‘@inty”), and former co-workers,
Trang Jensen, Nicholas Rotow, and Does 1 thr@@ghin the complaint, plaintiff alleges that
defendants violated her civilghts under California and feide law; the County and Rotow
defamed her; and the County faile® pay minimum wage, reimburaerk expenses, or provide
personnel records upon termination. Defendants rtdesmiss plaintiff'sclaims under Federal
Rule of Civil Procedure 12(b)(6) and further mdwestrike the defamation claim pursuant to
California Code of Civil Procedure section 4Z5.Which codifies California’s law curtailing
“strategic lawsuits against public participation” (the “anti-SLAPP statute”).

Having considered the papers and pleadingiis action, the Gurt finds the motion
appropriate for resolution withootal argument and the matterdeemed submitted. Fed. R. Civ
P. 78(b); Civ. L. R. 7-1(b). The CouBRANTS IN PART andDENIES IN PART defendants’ motion
to strike andENIES the motion to dismiss.

l. BACKGROUND

The following facts are alleged in the complaint.

Plaintiff worked at the County’s Districttforney’s office as anisdemeanor prosecutor

beginning in April 2018.(Dkt. No. 15 (“FAC.”).)1 10.) Plaintiffinitially worked under District
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Attorney Don Anderson, who spoke positively of plaintiff's professionalism and performance.
(Id. 911 10, 12.) Eight months into her teniBasan Krones became the District Attornegl.
12.) Prior to stepping down, Anc®n warned plaintiff that Kronesas planning to fire her based
on her supervisor's recommendation befteend of her probationary periodd. (1 12-13.)

Plaintiff claims that she never had aabke to obtain fulline employment. I¢. 1 13.)
From the start of her tenure, plaintiff's sugsor, Trang Jensen, wasdeliand condescending to
her. (d. Y 11.) Jensen did notguide training to plaintiffdespite doing so for her white
coworker, Nicolas Rotow.Id.) After hearing of Rotow’s traing, plaintiff requested to receive
the same training, but was deniettl.) Jensen further refuseddaswer plaintiff’'s questions,
telling her to “rese@h it” instead. Id.) In addition to the hosé@lwork environment, the County
paid her hourly rate for only 40 hours per weelgpite plaintiff working ggnificant overtime, and
failed to reimburse her cellphesrelated work expensedd.(1 46, 50.)

At the same time, Rotow made disparagingestents about plaintiffPlaintiff's former
co-worker, Grey Cohen, states that Rotow héhdsed him not to attempd learn anything from
plaintiff because “it would likel be wrong” and plaintiff wouldnot be with the office much
longer.” (d.  20.) Rotow also told Cohen thatrieeed not be concerned with the pronunciation
of plaintiff's name because it ‘ouldn’t make any difference.”ld.) Finally, Cohen states that
Rotow had disparaged plaintiff to a judgéd.Y While discussing caseload in the judge’s
chambers, Rotow had indicatedtihe judge that “she would not\veto put up with [plaintiff]
much longer.” Id.) Several defense attorneys confidne Cohen that Rotow had disparaged
plaintiff for weeks, wich they believed helped engier plaintiff's termination. If.) Cohen
brought up his concerns regardiRgtow’s disparagement to Krogsieout Krones dismissed those
concerns. Ifl.) Jensen similarly made effort to stop Rotow.Id. 1 11.)

Plaintiff was terminated and replacleg a caucasian male in April 2019d.(T 13.) Upon
her termination, plaintiff requested the Couttdyprovide her personheecords pursuant to
California Labor Code 119.8, but the County prodidaly partial records, without Anderson’s
job evaluation of plaintiff. Ifl. § 55.) Plaintiff filel a complaint with the California Department

of Fair Employment and Housing and rieeel an immediate right to sueld( 21.)
2
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Plaintiff now alleges seven causes of@atti (1) a claim under 42 U.S.C. § 1983 for
violation of the Equal ProtecticdBlause against Jensen, (2) disgnatory termination in violation
of Title VIl and the California Fair Employment and Housing Act (“FEHA”) against the County
(3) failure to prevent discrimination in vidlan of FEHA against the County, (4) defamation
against the County and Rotow, (5) failurgory minimum wage under California law by the
County, (6) failure to reimburdsusiness expenses pursuant to the California Labor Code § 28
by the County, and (7) failure tomely provide personnel records puant to the California Labor
Code § 1198.5 by the County.

I. SPECIAL MOTION TO STRIKE

A. Legal Standard

California enacted its anti-SLAPP statute afteticing “a disturbing inrease in lawsuits
brought primarily to chill the valid exercise oktlonstitutional rights of freedom of speech and
petition for redress of grievances.” Calv@Proc. Code 8§ 425.16(a). To encourage “continued
participation in matters of publggnificance” that is not “chillethrough abuse of the judicial

process,’id., the anti-SLAPP statute provides that:

[a] cause of action against arpen arising from any act of thaérson in furtherance of the

person's right of petition or feespeech under the United State€alifornia Constitution

in connection with a puie issue shall be subject to aegal motion to strike, unless the

court determines that the plaintiff has édithed that there is a probability that the

plaintiff will prevail on the claim.
Id. § 425.16(b)(1).

This Court, sitting in diversity, follows éCalifornia courts' two-step process for
analyzing an anti-SLAPP motiorilton v. Hallmark Cards599 F.3d 894, 903 (9th Cir. 2010).
First, the moving party must maka threshold showing . . . thtiie act or acts of which the
plaintiff complains were takenrifurtherance of the right of pton or free speech under the
United States or California Constitution in cootien with a public isse,’” as defined in the
statute.” Equilon Enters., LLC v. Consumer Cause, 186.Cal.4th 53, 67 (2002) (quoting Cal.
Code Civ. Proc. § 425.16(b)(1)). The moving party does so byispalat the act underlying the

complaint fits one of the categes defined in section 425.16(e)avellier v. Sletter29 Cal. 4th
3
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82, 88 (2002) (citing@raun v. Chronicle Publishing Cdb2 Cal.App.4th 1036, 1043 (1997)).
Where a cause of action arigesm both protected and unprotedtactivity, “the unprotected
activity is disregarded at this stageBaral v. Schnittl Cal. 5th 376, 396 (2016).

Second, once the moving party makes a ariatie case, the burden shifts to the
complainant to show that there is a ptobty of prevailing on the complaintNavellier,29 Cal.
4th at 88. To do so, the complainant must statesubstantiate a ldbasufficient claim. Wilson
v. Parker, Covert & ChidesteR8 Cal. 4th 811, 821 (2002). In otlveords, the cmplainant must
demonstrate “that the complaint is both legallffisient and supported by sufficient prima facie
showing of facts to sustainfavorable judgment if the evidea submitted by the plaintiff is
credited.” Id. In evaluating the seconcept the court does not weigh the evidence, but conside
only “whether the plaintiff's showing, if accepted the trier of fact, would be sufficient to sustaif
a favorable judgment.Baral, 1 Cal. 5th at 39Gee also Sweetwater Union High Sch. Dist. v.
Gilbane Bldg. Cq.6 Cal 5th 931, 940 (2019) (explainin@tithe court considers defendant’s
evidence “only to determineiif defeats the plaintiff's claim as a matter of law”).

The court strikes a claim onlytiie cause of action “satisfiesth prongs of the anti-
SLAPP statute—i.e., [it] arisesoim protected speech or petitioniagd lacks even minimal
merit.” Navellier, 29 Cal. 4th at 89 (emphases in orad)n The purpose of the Anti-SLAPP
statute is not to immunize protecteshduct—only to preverftivolous claims. Sweetwater6
Cal. 5th at 940Navellier, 29 Cal. 4that 93-94 (“[T]he statute poses obstacle to suits that
possess minimal merit.”)But if the complainant fails to metttat burden, the allegations of the
protected activity and claims based thereorsateken from the complaint “unless they also
support a distinct claim on which plaintifhs shown a probability of prevailingBaral, 1 Cal.
5th at 396. The cause of action as a whonhy remain based on unprotected activge id. The

Court analyzes each prong.

B. Analysis
1. First Prong: Protected Activity
An act constitutes protected activity undert®er425.16 if it is undertaken “in furtherance

of [a] person’s right of petition or free speech under the United States Constitution or the
4
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California Constitution in connection withpublic issue.” Cal. Civ. Proc. Code §

425.16(b)(1). Section 425.16(e) defs that activity to include:

(1) any written or oral statemeor writing made before a legéglve, executive, or judicial
proceeding, or any other offadiproceeding authorized bywa(2) any written or oral
statement or writing made gonnection with an issue undmnsideration or review by a
legislative, executive, or judicial body, amaother official proceeding authorized by law,
(3) any written or oral stateent or writing made in a place ap# the public or a public
forum in connection with an issue of public irgst, or (4) any otheronduct in furtherance
of the exercise of the constitutional right of petition or the constitutional right of free
speech in connection with a public issar an issue of public interest.

Id. 8 425.16(e)(1)-(4). TherBt three categories deé protected activity solely by its context.
See FilmON.com Inc. v. DoubleVerify In¢.Cal. 5th 133, 144 (2019). For those categories, the
Legislature &quateda public issue with authorized officiptoceedings to which it connects.”
Briggs v. Eden Council for Hope & Opportunity® Cal. 4th 1106, 1117 (1999) (emphasis in
original). The fourth categogyrovides a “catch-all” that pretts not only free speech but “all
conduct in furtherance” of free spedbifat is made “in connectiontith a public interest issue.
See FilmON.conv Cal. 5th at 145 (citation omitted).

To evaluate this issue, courts consider ‘¢heaments of the challenged claim and what
actions by the defendant supply taadements and consequentlynicthe basis for liability.”
Park v. Bd. Of Trs. of Cal. State Unif.Cal. 5th 1057, 1063 (201'Nled. Marijuana, Inc. v.
ProjectCBD.com64 Cal. App. 5th 869, 883 (2020). HePdaintiff bases hedefamation claim on
four alleged acts: (1) Rotow told Cohen dunveyv employee orientationahplaintiff “would not
be with the office much longegnd that he “shodlnot try and learn githing from [plaintiff]
because it would likely be wrong,” (2) Rotow tdldhen that pronunciation of plaintiff's name
“wouldn’t make any difference ithe future” and Cohen “needrse concerned with it,” (3)
Rotow indicated to a judge in chambers that ‘stould not have to puip with [plaintiff] for
much longer” during a misdemearwalendar in court, and (4)aHollowing week, when Cohen
was in court covering the calendar, two defeatsarneys indicated to Cohen that Rotow “had
been making negative comments about [plaintiffjfe@eks and that in thebpinion, he helped

engineer her termination.” (FAC { 20.)
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Defendants contend that each of theseyalleacts constitute protected conduct under

section 425.16(e)(1), (2), and (4)Each is reviewed.

a. Section 425.16(e)(1)

Defendants first argue that ®@’'s in-chambers statementttee judge that she would “not
have to put up with [plaintifff muclonger” constitutes an “oral statemt . . . before a . . . judicial
proceeding.” Cal. Civ. Proc. Code § 425.16(e)@alifornia courts haventerpreted “judicial”
and “official” “proceeding” broadly.See, e.gGuarino v. City. Of Siskiyq21 Cal. App. 5th
1170, 1181 (2018) (finding that an internal wodq# harassment investigation constitutes an
“official proceeding”);Kibler v. N. Inyo Cty. Local Hos. DisB89 Cal. 4th 192, 1999 (2006)
(finding hospital’'s peer review proce@uqualifies as “official proceeding”)Statements made
during these proceeding have been protecteduisecd]ny matter pendg before an official
proceeding possesses some measure of ‘publidisarie’ owing solely to the public nature of
the proceeding, and free discussiorsoéh matters furthers effea exercise of petition rights
section 425.16 was intended to proteddriggs 19 Cal. 4th at 1118.

Plaintiff counters thaa statement made beforgudgedoes not necessitate it being a

statement beforejadicial proceeding In particular, plaintiff egues that Rotow may have made

the statement in connection walprivate discussion or after official discussions had concluded.

However, plaintiff does not persuade. Fi&gtction 425.16(e)(1) defines protected conduct sole
by its context and does not requitefendants to “separately daemstrate the statement concernec
an issue of public significanceBriggs 19 Cal. 4th at 1123. Even if Rotow’s statements were
unrelated to any official mattethey are subject to protectioedause they occurred “before” a
judicial proceeding.See idat 1110. Second, plaintiff expregsllleges that Rotow made the
statement to the judge while @ourt for the misdesanor calendar and during discussions of

caseload. (FAC 1 20.) Plaintiff cannot now disa\eer allegations to alm that the judicial

! Plaintiff argues that defendants failed ttabtish a prima facie case because they rely ¢
plaintiff's allegations ad produce no evidence of protected attivHowever, “a motion to strike
does not impose an initial burden obguction on the moving defendantVlindys Cosmetics,

Inc. v. Dakar 611 F.3d 590, 599 (9th Cir. 2010) (citifigchscher Dev. Enters., Inc. v. San Diegq
Unified Portal Dist, 106 Cal. App. 4th 1219, 1238-40 (2003pg also Bel Air Internet, LLC v.
Morales 20 Cal. App. 5th 924, 938 (2018).
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proceeding morphed into unofficial discussionge plaintiff's caseload came up. Accordingly,
defendants make a prima facie cts# plaintiff's claim based oRotow’s statement to the judge

constitutes protected activity.

b. Section 425.16(e)(2)

Defendants next argue that eadleged statement was mdaeconnection with an issue
under consideration” by both the District Attegrs office (an executive body) and the courts
(judicial proceedings). Cal. Civ. Proc. CodéZ.16(e)(2). “A statement is ‘in connection with’
litigation under section 425.16, sutadion (e)(2) if it relates tthe substantive issues in the
litigation and is diected to persons having someenest in the litigation.”Neville v. Chudacoff
160 Cal. App. 4th 1255, 1266 (2008)ypically, that requires theaements to be “aimed at
achieving the objects of the litigationAnderson v. Geis36 Cal. App. 4th 79, 89 (2015). Here
Defendants do not identify any specific “issuaider investigation, lhroadly claim that
Rotow’s statements relate to plaintiff's coet@nce to prosecute pendicriminal cases.

Defendants’ argument fails. Under California I8l is insufficient to assert that the acts
alleged were ‘in connection withn official proceeding.”"McConnell v. Innovative Artists Talent
& Literary Agency, InG.175 Cal. App. 4th 169, 177-78 (2009hstead, defendants must show
that the statements “relate[] to thebstantive issuas the litigation.” Neville, 160 Cal. App. 4th
at 1266 (emphasis supplied). California cobgse rejected the thgothat “any activity by
public employees in connection with a mattedemconsideration by an executive agency, [such
as] the district attorney, is peated” and have required thencluct to relate tthe underlying
issues.See Andersqr236 Cal. App. 4th at 88 (rejectiagti-SLAPP protection for unrelated
police statements made duringeention of a search warranBrediWave Corp. v. Simpson
Thatcher & Bartlett LLR 179 Cal. App. 4th 1204, 1225-28 (2009) (denying anti-SLAPP maotior
for attorney malpraate claim based on impper litigation conduct)Paul v. Friedman95 Cal.
App. 4th 853 (2002) (denying anti-SLAPP protectiondtatements derived from arbitration that
were irrelevant to any disputed issue).

The Court find$aul v. Friedmarinstructive in this respect. BPaul, an attorney

representing former clients arbitration conducted an intrusiuevestigation into a defendant
7
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broker, including through officiadiscovery, and then revealddmaging details to the broker’s
clients. 95 Cal. App. 4th at 858. The brokeed, and the attorney moved to strikeé. at 866.
The court denied the attorney’s motion: theetnents were not matie@” or “before” the
arbitrators, and the inves#ijon was not connected tcetissues under arbitratioid. at 865-68.
Even though the attorney had trigedinject the issues into arlation by claiming that the broker’s
judgment was impaired—and thengh permitted testimony on thepic—the issue was ultimately
irrelevant to the issuedd. at 867-68 & n.27 (calling the ingggation “a distraction”).

The same result follows here. aitiff's fitness as a lawydras no direct connection to the
guilt or innocence of any criminal defendant. Even if Rotow had tried to “inject” such topic in
some discussion, the issue remaindésrant to the underlying proceediAgvioreover, even if the
topic was relevant, defendants failshow that Rotow’s statememt&re made in connection with
any particular criminal matter. Plaintifalleges that Rotow disparaged her competence (1) duri
“new employee orientation” to Cohen, (2) wheahen asked how to pronounce plaintiff's name
and (3) in unknown circumstancesdwn to defense attorneys. (FAC Y 20.) These allegations
insufficient to show that Rotow’s statemergfated to any issue in a criminal proceeding
prosecuted by the District Attorney’s office wumder consideration byelcourts. Accordingly,

defendants fail to show protectadtivity under se@n 425.16(e)(2).

C. Section 425.16(e)(4)

Finally, defendants claim that each alleg&tement was made “in furtherance of the
constitutional right of petition or . . . free speech” and “in connection with a public issue or an
issue of public interest.” CaCiv. Proc. Code 8§ 425.16(e)(4).o@ts apply a two-part analysis
under this subdivision: 1Bt, the court determines the “publésue” or “issue opublic interest”
by evaluating the contenf the speech; and sewh the court analyzes the “functional relationshi

. . . between the speech and the public conversabout some matter pliblic interest.”

FilmOn.com 7 Cal. 5th at 149-50. The speech must Hagme degree of closeness” to the issug

of public interest to be protectett. at 150. Specifically, “the stement must in some manner

2 Notably, defendants do not stathat plaintiff was so incompetent as to affect the
outcome of any misdeganor prosecution.
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itself contribute to the public debate” on the isswat,merely “refer t@ subject of widespread
public interest.”1d. (quotingWilbanks v. Wolk121 Cal. App. 4th 883, 898 (2004)).

Beginning with the first part, ‘@ublic issue or issue of plib interest” has been found
where speech concerns a person or entity “ipthiic eye,” conduct that affects a large number
of people, or a topic of Wespread public interesRivero v. Am. Fed. Of State, Cty. and Mun.
Empl., AFL-CIQ 105 Cal. App. 4th 913, 924 (2003). On the other hand, statements about
“private, anonymous” persons or ttes that concern a “small, epfic audience'typically do not
qualify. Weinberg v. Feisell10 Cal. App. 4th 1122, 1132 (2003). Even statements that implig
public policy may not riséo the level of a public issue or igsaf public interest if they fall
“below some threshold level of significanceRiverq 105 Cal. App. 4th at 924.

For example, irRiverg a former janitor supervisor apablic university sad a union that
publicly accused him of mistriag staff and soliciting bribes105 Cal. App. 4th at 916, 924.
The court found that the anti-SIP® statute did not apply becatise statements “concerned the
supervision of a staff of eigletustodians by . . . an individuaho had previously received no
public attention or media coverage” andyodirectly affected those individual$d. at 924. The
court further rejected the argument that bec#lnsetatements concerned employee conduct at
publicly-financeduniversity, they assurdegoublic importanceld. at 925. Under that argument,
“every alleged inappropriate usepmiblic funds,” such as “thineft of a single pencil,” would
constitute a matter of public interestl. Rejecting that interpretian, the court held that the
moving party “failed to establish that the actiofs supervisor of eiglcustodians rose to the
level of a public issue.’ld.

Here, defendants claim that Rotow’s stag@tmimplicate a public issue, namely the
functioning of government. Defidants do not persuade. Rotow’s statement concerned the
competence of a single, low-level misdemeagosecutor who had worked at the District
Attorney'’s office for less than a year. Retdid not opine on rampant incompetence in the
District Attorney’s office or fdure to prosecute some notorioergminal. The statements appear
to be of interest only to the limited audierafeplaintiff's coworkersand others who come in

professional contact with heln these circumstances, defenddatsto show that the issues
9
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implicated by Rotow’s statements rigethe level of a public issue.

Moreover, even assumingrguendo that defendants corregtidentify a public issue
under the first step, they fail ghow that statements contributecthe debate on that issue under
the second step. Rotow appears to have dispdnalgintiff in essentially private settings to
essentially private audiences without any comnoengovernment functioning as a whole. Rotow
did notmake the statements to anyone who had poevaddress prosecutorial “incompetence,”
but only to a new employee (Cohen) andi¢dense attorneys who had no power over
prosecutorial conduct. His statents thus failed to contribute the debate over government
functioning even if plaiff's individual competene implicated that issue.

Defendants’ remaining arguments alsb fBefendants rely on out-of-context excerpts
from cases to argue that “litigation-related atig” further the constitutional right to petition.
Their argument conflates litigation asagtivity and litigation as éopic. Rotow’s statements did
not further his own litigation activitbecause they were unrelated to his caseload. They also did
not further the County’s right fpetition because Rotow’s privadésparagement of plaintiff was
not designed to affect how sheopecuted the case. In other wagrglaintiff does not allege that
Rotow disparaged plaintiff to try to give advioeshape the litigation—haid it to get plaintiff
fired. To the extent that the statents concerned litigation as a tymefendants fail to show that
plaintiff's prosecution of those caseses to the level of a publissue or that Rotow’s statements
contributed to the public disssion of that issue, fdine reasons stated above.

Accordingly, defendants fail to showqtected activity underestion 425.16(e)(4) and
make a prima facie case that the anti-SLAPRiapplies for all bubne allegation. With
respect to that allegan, the Court reviews the secondsdf the anti-SLAPP analysis.

2. Second Prong: Probability of Success

The second prong of the anti-SLAPP test haen compared to “reverse summary
judgment” where plaintiff mst demonstrate the existenof a triable claim.See Tuchscher Dev.
Enter, 106 Cal. App. 4th at 1237-38pllege Hos. Inc. v. Sup. C8 Cal. 4th 704, 719 (1994).
California courts require pldiiffs to produce admissible evidem demonstrating minimum merit

under this prongSweetwater6 Cal. 5th at 940. However, flanned Parenthood Federal of
10
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America, Inc. v. Center for Medical Progresise Ninth Circuit foundhat this requirement
conflicts with the Federal Rules of CiRrocedure. 890 F.3d 828, 833 (9th Cir. 2018).

Accordingly, federal courts in this cint@apply a different standard depending on the
nature of defendants’ anti-SLAPP challendg. at 834. “[W]here an anti-SLAPP motion to
strike challenges only the legal sufficiency of @irtl, a district court shuld apply the Federal
Rule of Civil Procedure 12(b)(6) standard and consider whetbaealdim is properly stated.ld.
But “when an anti-SLAPP motion &irike challenges thactual sufficiency of a claim, then the
Federal Rule of Civil Procedure 56 will applyld. Here, defendants’ mion challenges both the
legal sufficiency and the factualsa of plaintiff's claim. Becausie Court findghat plaintiff
fails to state a claim, it anales plaintiff's claim under thRule 12(b)(6) standard without
considering the faall challenge.

Defamation involves “(a) a pubhtion that is (2) fals€c) defamatoy, and (d)
unprivileged, and that (e) has a natural tendeéadyjury or that causes special damagédus v.
Loftus 40 Cal. 4th 683, 720 (2007). “The sine qua noreobvery for defanteon is the existence
of falsehood.” GetFugu, Inc. v. Patton Boggs L P20 Cal. App. 4th 141, 155 (2013). The
critical question for falshood is “whether a reasonable fitler could conclude the published
statement declares imnplies a provably false assertion of factd. (citation omitted). The
totality of the circumstances informs this inquingl.

Here, Rotow’s statement to @dge that she “would not havegat up with [plaintiff] for
much longer” makes a representatof fact—plaintiff would sooeave the District Attorney’s

office. However, that representation is neitfadse nor disparaging. Considering the totality of

the circumstances, the Court candetermine that Rotow made any defamatory or false statement

in this context. Although Cohen allegedly drew thference that Rotow had disparaged plaintiff
he admits that Rotow “did not give . . . sp®s about the details @dhe conversation” and
provides no factual foundation forshinference. (FAC 1 20.) ockordingly, plaintiff's defamation
claim based on the protected statement to theejtaits to rise above mere “possibility” of
liable conduct and thusifato state a claimAshcroft v. Igbgl556 U.S. 662, 678 (2009).

Accordingly, the CourSTRIKES the following statement from the complaint: “On April
11
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15 we were in court on the misdemeanor caleaddrhe came out of the judges chambers after
some discussion with the judgkeasked him what took sorg, as | was curious about the
caseload, he advised me thawwees discussing Matters concemgiyou and your caseload with the
judge and he indicated to thelge that she would not havepot up with you for much longer.
While he did not give me specifics about the detaf the conversation éinference | drew was
that he was disparaging you in&hbers to the Judge.” The ranger of defendants’ motion to
strike iSDENIED.

1. MoOTION TO DisMmiss

C. Legal Standard

Under Federal Rule of Civil Procedure 12(B)@ complaint may bdismissed for failure
to state a claim upon which reliefay be granted. Dismissal fiailure under Rle 12(b)(6) is
proper if there is a “lack of abgnizable legal theory dhe absence of sudfent facts alleged
under a cognizable legal theoryConservation Force v. Salaza&46 F.3d 1240, 1242 (9th Cir.
2011) (quotingBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1988)). The
complaint must plead “enough factsstate a claim [for] relief thas plausible on its face.Bell
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claimgkusible on its face “when the

plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the

=

defendant is liable for thmisconduct alleged.Igbal, 556 U.S. at 678. If the facts alleged do no
support a reasonable inference abllity, stronger than a mepmssibility, the claim must be
dismissed.ld. at 678-79see also In re Giled Scis. Sec. Litig536 F.3d 1049, 1055 (9th Cir.
2008) (stating that a court is meiquired to accept as true “alléigas that are merely conclusory,
unwarranted deductions of fact, umreasonable inferences”).

If a court dismisses a complaiittshould give leave to aend unless “the pleading could
not possibly be cured by thdeaation of other facts.'Cook, Perkiss & Liehe, Inc. v. N. Cal.
Collection Serv. In¢911 F.2d 242, 247 (9th Cir. 1990).

D. Analysis

Defendants move to sliniss each claim und&womblylgbal. The Court first analyzes

plaintiff’'s discriminatory termination claimsnd then the remaining claims in turn.
12
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1. Discriminatory Termination Claims

Plaintiff alleges that her tenination violated 42 U.S.C. § &9, Title VII, and FEHA. To
state a claim under section 1983 valation of the Equal Protectn Clause, plaintiff must show
that “defendants acted with artent or purpose to discriminasgainst the plaintiff based upon
membership in a protected class, and that pitwas treated differently from persons similarly
situated.” Lam v. City and Cty. Of San Francis@&68 F. Supp. 2d 928, 951 (N.D. Cal. 2012),
aff'd 565 F. App’x 741 (9th Cir. 2014) (citation andamal quotation marksmitted). Plaintiff
may satisfy this standard by ajlag: “(1) that the @intiff was treated differently from others
similarly situated; (2) this unequal treatment Wwased on an impermissibleskification; (3) that
defendant acted with discriminayantent in applying this cksification; and (4) the plaintiff
suffered injury as a result ofahdiscriminatory @ssification.” Id. In an employment disparate
treatment case under section 1983, “a distoctrt is guided by Title VII analysis.Id.

Under Title VII, plaintiff mayallege employment dcrimination by showing(1) that the
plaintiff belongs to a class of persons protectedibdg VII; (2) that the phintiff performed his or
her job satisfactorily; (3hat the plaintiff suffered an adversmployment action; and (4) that the
plaintiff's employertreated the plaintiff differently thaa similarly situateé&@mployee who does
not belong to the same protetigass as the plaintiff. Cornwell v. Electra Cent. Credit Unipn
439 F.3d 1018, 1028 (9th Cir. 2006). CalifornigHElaw, which mirrors Title VII claims,
applies the same frameworkam 868 F. Supp. 2d at 952.

Here, defendants do not dispute that pitiibelongs to a protected class (African-
American) and that she suffered an adversployment action (termination). However,
defendants challenge that this treatment eissriminatorycompared to employees outside of
plaintiff's protected class or that defendantedavith the requisite tent. The Court finds
plaintiff's allegations sfiicient. Plaintiff adequately aliges disparate treatment based on her
white co-worker receiving trainingvhile she did not. (Compl. 1 11Blaintiff also alleges that
she was terminated despite penfiing her job competently, whileger similarly situated white
coworker continues to be employedd. (11 7, 24.) Discriminatomtent may be inferred from

these circumstances even if plEf fails to allegeany direct evidence of racial animuSee

13
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Surrell v. Cal. Water Serv. G&18 F.3d 1097, 1107 (9th Cir. 2008) (finding plaintiff met prima
facie case for discrimination by alleging that defentddrefused to train her for the position” but
trained “a younger, white wan with less seniority”see also Vasquez v. Cty. Of 1.249 F.3d
634, 640-41 (9th Cir. 2003) (consideringDonnell Douglagramework as an alternative to
direct or circumstantial evehce of discrimination).

Defendants argue, in main pattat plaintiff was terminated for incompetence and that
plaintiff cannot show this reasavas pretextual. However, def@ants put the cart before the
horse. Plaintiff adequately afjes that she was competent by alleging statements from former
coworkers and the District Attoey attesting to her professionatisand legal skills. (FAC  15-
20.) Since she alleges a prima facie case uidBronnell Douglasdefendantfiave the burden
to produce admissible evidenaka show a non-discriminatpreason for terminationSee St.
Mary’s Honor Center v. Hick$09 U.S. 502, 506-07 (1993). Omdfter defendants show a non-
discriminatory reason does plaintiff haveetstablish that the reason is pretextu#te id. Hawn
v. Executive Jet Management, In&15 F.3d 1151, 1158 (9th Cir. 20X@xplaining that the first
and third step of the analysisvblve different burdenand analysis). The determination of prete
at a motion to dismiss stage is therefore premature.

Accordingly, the Court does not disssithe discriminatory termination clairhs.

E. Failure to Prevent Discrimination

Section 12940(k) of the Califoila Government Code makesrtlawful “for an employer .
.. to fall to take all reasonable steps neagsteaprevent discrimirteon and harassment from
occurring” in a workplace. Toate a claim under the statute, ptdfrmust allegethat (1) “[she]
was subjected to discrimination, harassmenttatiation,” (2) “defendantailed to take all
reasonable steps to prevent disgnation, harassment ogtaliation,” and (3) “this failure caused

plaintiff to suffer injury,damage, loss or harmAlejandro v. ST Micro Elecs., Ind78 F. Supp.

3 Defendants argue in passingtiplaintiff failed to exhaust her remedied because she d
not obtain a right-to-sue letter from the EgEeployment Opportunity Commission (EEOC).
However, plaintiff alleges thathe timely obtained a right to sue from the California Departmen
of Fair Employment and Housing, wh satisfies this requiremengee Surre/l518 F.3d at 1105.
Defendants’ related time-bar argurhenwaived as raised for the first time in the reply brief.

14
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3d 850, 864 (N.D. Cal. 2016) (citation omitted)efendants challenge the first and second
elements: discrimination and faik to take reasonable steps.

For the reasons stated in {hevious section, the Court finds that plaintiff adequately
alleges that she was subjectedligcrimination. The Court aldonds that plaitiff adequately
alleges that defendants failed to prevent discriminatibe complaint states that Cohen talked td
District Attorney Krones about @intiff's treatment and specifidglwarned against terminating
the only person of color in thdfege, but that Krones did so anyway. (FAC § 20.) Accordingly,
the Court does not dismiss plaint#fsection 12940(k) claim.

F. Defamation

Defendants move to dismipfaintiff’'s defamation clainon the grounds that (1) the
allegations are too vague, (2gthlleged statements are non-agdiole opinion, (3) the statements
are protected by the judicial mreeding (litigation) privilege, (4he statements are protected by
the common interest privilege, and (5) theestegnts are protected Balifornia Government
Code § 821.6. Only the first otngrounds challenge plaintif’pleading—the remaining three
grounds are affirmative defenseattkdefendants must establishaasatter of law. The Court
considers each.

1. Sufficiency of the Pleading

To state a defamation claim, the defamatoayeshents must be “specifically identified”
and “the substance of the defanmgitstatement must be allegedSilicon Knights, Inc. v. Crystal
Dynamics, InG.983 F. Supp. 1303, 1313 (N.D. Cal. 1997nhder this standard, courts have
dismissed claims that do notegpfy “to whom the st&ments or when they were made, does not
identify the person who is allege¢o have said which wordspé alleges only that someone made
vague comments” about an unfavorable toitarlson v. DHR Int'l Inc.No. C 14-3041 PJH,
2014 WL 4808851, at *5 (N.D. Cal. Sept. 26, 2058, e.gHardin v. Mendocino Coast Dist.
Hos, No. 17-cv-05554-JST, 2018 WL 6331009, at *4 (Ndal. Dec. 4, 2018) (dismissing claim
based on general allegationsstdtements that plaintiff “@aged in wrong doing, violated
policies, and rules, that Plaintiff’'s performamnas deficient, and inditiag that Plaintiff would

no longer be employed”ressett v. Contra Costa CtNo. C-12-3798 EMC, 2013 WL
15
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2156278, at *30 (N.D. Cal. May 17, 2013) (dismissiieflamation claim wherplaintiff did not
connect statements to specific persons or tifiggn Global LLC v. Organo Gold Int’l, IncNo.
12-CV-2104-LHK, 2012 WL 6019285, at **10-1N.D. Cal. Dec. 2, 2012) (dismissing
statements based on general allegations that deferattentked plaintiff's “quality . . . reliability .
. . competence . . . and cooperation”).

Here, plaintiff alleges that Rotow toldb@en on March 25, 2019 not to attempt to learn
anything from plaintiff because “it would likely be eng.” (FAC | 20.) Plaintiff also alleges tha
defense attorneys Edward Savin and Scott Exkésld Cohen on April 23, 2019, that Rotow had
been disparaging plaintiff for weeks amad helped engineer her terminatioid.)( Although the
latter allegation does not plead specific suligplaintiff elsewhere alleges Rotow disparaged
her competence), the Court findesle allegations sufficient. Tiparpose of notice pleading is to
give defendants sufficient notite build a defense. Here, pléfhprovides a clear factual basis
that makes her claim “plausible” and allows ahefents to build a defense—as, indeed, they do i
the rest of their motionNothing more is required.

Accordingly, the Court does not digsa the defamation claim on this ground.

2. Statement of Opinion

Defendants next challenge takeged statementss inactionable opinion. “[S]tatements
that cannot reasonably be interpreted amstactual facts[] arprotected by the First
Amendment and, as a result, cannot bessshzt a state-law defamation claimWeiner v. San
Diego Cty, 210 F.3d 1025, 1031 (9th Cir. 2000). Undés gtandard, “rhetorical hyperbole,
vigorous epithets, lusty and imagiive expressions of contempticalanguage used in a loose,
figurative sense have all been accorded protectiblygard, Inc. v. Usi-Kerttulal59 Cal. App.
4th 1027, 1048 (2008). The court comsglthe totality of the circustances to distinguish facts
from opinion. Weiner 210 F.3d at 1031.

Here, defendants claim that Rotow’s statet®eonstitute opinion because he made then
to coworkers and used hyperbolic languagefebaants’ argument fails. The suggestion that
Cohen not try to learn anythingofin plaintiff because “it would li&ly be wrong” implies specific

facts—plaintiff's lack offithess for her job. Statesmts that “[tjends direly to injure [a person]
16
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in respect to his office, profession, tradéasiness,” including by “imgting to him general
disqualifications in those respects which thigcefor other occupation peculiarly requires,” are
defamatory per seMcGarry v. Univ. of San Diegd 54 Cal. App. 4th 97, 113 (2007) (quoting
Cal. Civ. Code § 46(3)). Accordingly, plaintiff eguately pleads defamatory statements of fact
3. Judicial Proceeding Privilege

Defendants next assert the jcidi proceeding (litigation) privilege. Under California
Civil Code § 47(b), the litigatioprivilege protects statements (hade in judicial or quasi-
judicial proceedings; (2) by litigés or other participaa authorized by law; (3) to achieve the
objects of the litigationand (4) that have some connectioragical relatiornto the action.”
Rusheen v. CoheB7 Cal. 4th 1048, 1057 (2006).

Defendants argument fails for thesens stated in Section Il.8jpra See Neville160
Cal. App. 4th at 1263 (noting thanti-SLAPP statuteral litigation privilege serve similar policy
interests and may be used as an aid to therpt While Rotow’s sitement to a judge was
“before” a judicial proceeding Hiis remaining statements igemade during “new employee
orientation” and other circunestces unrelated to Rotow’s peasition activities. Defendants fall
to show that any of the latter statements hadcanyection to an issue disputed in litigation or
that Rotow aimed to achieve any object of th@ation. Indeed, th€ourt fails to see how
disparaging a fellow prosecutanudd possibly advance the interesf prosecution in any case.
Accordingly, defendants have notadished this affirmative defeass a matter of law, and the
Court does not dismiss on this ground.

4. Common Interest Privilege

Defendants assert the commotenest privilege undeCalifornia Code of Civil Procedure
8 47(c). The common interest privilege proteaxsmunications “to a person interested therein,
(1) by one who is also interested, or (2) by one sthads in such relation to the person interestg
as to afford a reasonable ground supposing the motive for theraonunication to be innocent.”
Cal. Code Civ. P. 8 47(c). However, statememtsle with “actual nmee” are exempt from the
privilege. Id. Actual malice may be alleged by show either (1) “th&the publication was

motivated by hatred or ill will towards the plaffit or (2) “that the déendant lacked reasonable
17
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grounds for belief in the truth of the publication and therefore actextkless disregard of the
plaintiff's rights.” Taus 40 Cal. 4th at 721.

Here, plaintiff adequately alleges that Retmade the disparagg statements without
reasonable grounds for belief in tieth of the statements. Innpaular, plaintif alleges that
multiple coworkers and the formBistrict Attorney attested to h@rofessionalism, legal research
ability, and skills as a lawyer. o&ordingly, the allegations are safént to withstand a motion to
dismiss. See Umamoto v. Insphere Ins. Solutions, Mo. 13-CV-0475-LHK, 2013 U.S. Dist.
LEXIS 68622, at *18 (N.D. Cal. May 13, 2013) (findiagtual malice allegedhere plaintiff pled
that she was “consistently ramk#1 nationally” and receed accolades for sales contrary to
defendants’ disparaging statemenkdgcKinnon v. Logitech Inc15-cv-05231-THE, 2016 U.S.
Dist. LEXIS 65677, at **12-13 (N.D. Cal. May812016) (denying motion to dismiss where
plaintiff alleged she had high salaumbers and received congratulatory emails while defendar
disparaged her work performance).

Defendants have not established this affirneatefense as a matter of law and the Court
does not dismiss on this ground.

5. Prosecutorial Immunity

Defendants last assert prosecigiammunity under Califorima Government Code § 821.6.
Prosecutorial immunity applies to public empey for injuries “caused by his instituting or
prosecuting any judicial administrative proceeding within tiseope of his employment, even if
he acts maliciously and withoptobably cause.” Cal. Gov. Code § 821.6. The privilege does
apply to “acts that are not dommefurtherance of an investigah/the prosecution processHill v.
Clovis Police Dep’tNo. 1:11-cv-1391 AWI SMS, 2011 WL 5828224, at *6 (E.D. Cal. Nov. 18,
2011). Moreover, the Ninth Circuspplying the law o€California’s highestourt, has rejected
section 821.6 immunity outside ofalicious prosecution claims$See Sharp v. Cty. of Orandgir1
F.3d 901, 921 (9th Cir. 2017).

Defendants’ argument thereforel$a First, plaintiff does nastate a malicious prosecution
claim. Second, defendaritsl to show that Rotovg statements were made in furtherance of any

investigation or prosecution. Viemg all facts in favor of plainf, Rotow’s statements were
18
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made during “new employee orientation” andther contexts outside of any litigatioBee
supraSection. II.B. The Court ther@e does not dismiss on this ground.

G. Minimum Wage Claim

Defendants next move to digs plaintiff's minimum wagelaim on the ground that she is

an exempt professional employe&alifornia law requires employers to pay mandatory overtiny

unless exempted by the Industrial Welfare Corsiais (IWC). Cal. Lab. Code 88 510(a), 515(a);;

Campbell v. PricewaterhouseCoopers, L1682 F.3d 820, 824 (9th Cir. 2011). The IWC wage
order provides a “profsional exemption” foemployees who work in professions and meet
specified criteria. Cal. Code Regs. tit. 8, 811Q3@)(3). That exemption applies to employees
who are (1) licensed and primargygaged in the practice of la{®) “customarily and regularly
exercise[] discretion and indepaent judgment in the performamof duties,” and (3) earn a
monthly salary equivalent to no less tha times the state minimum wage for full-time

employment.id.

Plaintiff does not dispute thateslsatisfies the first two critexri but argues that she was nog

paid a monthly “salary” because she was paitlanly rate. A “salary” is “generally understood
to be a fixed rate of pay asstinguished from an hourly wageNegri v. Koning & Assoc216

Cal. App. 4th 392, 397 (2013). California courts fallthe federal “salary Is#s” test to analyze
this requirementSee idat 398 (noting that #hCalifornia Labor Commission has adopted the
federal test iropinion letters)Kettenring v. L.A. Unified Sch. Disl67 Cal. App. 4th 507, 513
(2008). Under the “salary basis’stean employee is “consideredie paid on a ‘salary basis’ . . .
if the employee regularly receives . . . a predained amount constitaiy all or part of the
employee’s compensation, wh amount is not subject to redion because of variations in the
guality or quantity othe work performed.”29 C.F.R. § 541.602(a).

In Negri, the court found that an employee paidaorhourly basis did not meet the salary

4 Defendants seek judicial notice of the wagger and plaintiff's collective bargaining
agreement (“CBA”). The wage ordersubject to judicial noticeVasserman v. Henry Mayo
Newhall Memorial Hos.65 F. Supp. 3d 932, 944 (C.D. Cal. 2014) (collecting cases). Howeve
defendants seek to introduce the C8#ely to show that it callslaintiff an exempt employee.
Because this fact is disputeddicial notice is inappropriateSee Khoja v. Orexigen Therapeutics
Inc., 899 F.3d 988, 999 (9th Cir 2018).
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basis test because his pay theoretically vaa@abrding to the numbers bburs worked. 216 Cal.

App. 4th at 399-400. Although, agpeactical matter, the employee always worked 60 hours pef

week, the pay nevertheless varfadcording to the amount of terhe put in” and was therefore
not “predetermined.ld. at 399. In so holding, th¢egri court distinguishe&ettenring which
found that teachers paid on an hourasis were salaried becauseaditipulation that the pay was
not subject to reduction based quentity of time workedld. (citing Kettenring 167 Cal. App.
4th at 514). Absent such amssions, an hourly rate implidtht compensation was “subject to
reduction because of variations in the quantity of thevork performed.”ld.; see also Conley v.
Pacific Gas & Elec. C.131 Cal. App. 4th 260, 267 (2005) (&zang “salary basis” test by
examining the effect of paal day absences on pay).

Here, plaintiff alleges that she was p&RI7.89 per hour “for maximum of 40 hours a
week.” (FAC 1 46.) Drawing all inferences irvéa of plaintiff, her pg was subject to reduction
based on quantity of work performed becausenshdd have been paid less if she worked less
than 40 hours per week. Evermpl&intiff in practice worked morthan 40 hours, she nevertheless
remains a non-saiad worker undeNegriif her pay was subject to the deduction. Accordingly,
defendants fail to establish thaétphrofessional exemption applieSee Campbelb42 F.3d at
825 (“[O]vertime exemption is aaffirmative defense that rtibe pled and proven by the
employer.”).

Defendants also argue that pl#if pleads insufficient fastbecause she would have to

work more than 80 hours per week to be paid less than the minimum wage. However, defendan

argument appears to rely on the federal law model of averaging the pay for all hours worked
determine a minimum wage violation, whidoes not apply under California laBee Ridgeway
v. Walmart Inc. 946 F.3d 1066, 1084 (9th Cir. 2020) (citidignenta v. Osmose, Ind.35 Cal.
App. 4th 314, 323 (2005)). Accordingly, the Cadmes not dismiss the mimum wage claim.

H. Expense Reimbursement Claim

Defendants move to dismiss the expense reisdment claim. California Labor Code 8
2802(a) requires an employeritalemnify its employee’s “necesyaexpenditures” incurred “in

direct consequence of the disoip@ of his or duties.” The pvision does not apply to “general
20
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law counties” that constitionally set their own lawkr employee compensatioikee Wellpoint
Health Networks v. Sup. C&9 Cal. App. 4th 110, 124 (1997).

Here, Defendants provide no evidence that@ounty of Lake ia general law county.
Instead, defendants boldly assert that such conclusion is “clear” “without requiring it to subm
evidence.” Defendants are wrong-etGourt has no basis to conclutiat the County of Lake is
a general law county. Absent a factual bas@igmiss on this ground, the Court does not do so.
Defendants also claim, with gt additional detail, that plaifit used her cell phone for her own
expediency while other prosecutalis not do so. The Court findsathplaintiff adequately alleges
that cell phone use constituted “necessary expged” because she had to contact witnesses,
policy officers, and supervisoaatside of working hours. (FAE51.) Accordingly, the Court
does not dismiss plaintiffsxpense reimbursement claim.

l. Personnel File Claim

Defendants last move to dism@gintiff's personnel file clan. Plaintiff bases her claim
under California Labor Code § 1198.5 on defenddatkire to provide Andersen’s positive job
evaluation for plaintiff. Defendants contend that nachujob evaluation exists. That is a dispute
of fact not properly resolved omaotion to dismiss. Drawing allfierences in favor of plaintiff,
the report exists becausaderson told plaintiff thait does. (FAC  55.)

Defendants also cite Californiaabor Code 8§ 1198.5(n) to argtiat plaintiff's right to
inspect or copy her personnel records “ceases duringehdency of the lawsuit” that “relates to
personnel matter.” However, tetatute expressly states tlagiormer employer may “bring an
action for injunctive reéf to obtain compliance with thislssection.” Cal. Lab. Code § 1198.5(])
Defendants do not defend their amgent in reply and appear torecede that plaintiff may sue for
compliance even if she cannotf@me it “during” the lawsuit.Accordingly, the Court does not

dismiss on this ground.

5> Defendants again seek judicial noticeake County Personnel Rules to supply this
disputed fact. Such use of jadil notice is inappropriate. The doctrine cannot be used to defe
the well-pled allegations of a complairfee Khoja899 F.3d at 999.
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V. CONCLUSION

For the foregoing reasons, the CdDENIES defendants’ motion to dismiss. The Court
herebySTRIKES the following allegation from the complaint aD&NIES the remainder of
defendants’ motion to strike: 1OApril 15 we were in court othe misdemeanor calendar and hg
came out of the judges chambergasome discussion with thedge. | asked him what took so
long, as | was curious about the caseloadgdwsed me that h@as discussing Matters
concerning you and your caseload with the judgehanithdicated to theugdge that she would not
have to put up with you for much longer. Whiledié not give me specds about the details of
the conversation the infaree | drew was that he was disparggyou in Chambers to the Judge.”

This Order terminates Docket Numbers 16 and 18.

T 1SS0 ORDERED.

Dated: July 6, 2020 W W

C/ Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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