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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

CURTIS LEE ERVIN CaseNo. 00-CV-01228+ HK

Petitioner ORDER GRANTING RESPONDENT'’S

MOTION FOR SUMMARY JUDGMENT
ON CLAIMS 32 AND 33

RON DAVIS, Warden, California State Re: Dkt. No. 213
Prison at San Quentin,

V.

Respondent.

In 1991 ,Petitioner Curtis Lee Ervin (“Petitioneriyas convicted of the murder of Carlene
McDondd and sentenced to deatlbn September 7, 200/¢titionerfiled an amended petition
for awrit of habeas corpus before this Court, which included 37 claims in total. ECF No. 97
(“Pet.”). Responderftled amotion for summary judgmeissto all 37 claimdn Petitionets
amended habeas petition. ECF No. 213 (“MotPgtitioneropposed Respondent’s motion and
requeste@n evidentiary hearing on 15 Bétitioner’'s37 claims. This Court has ruled on 23 of thg
37 claims.

This Order addresses clai®® and 33 irPetitioneis amended habeas petitiomhich

pertain to the alleged ineffective assistancBetitioner'sappellate counselPetitioner requests
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an evidentiary hearingn both claims 32 and 33. For the reasons discussed below, Responds
motionfor summary judgmerdasto claims32 and 33s GRANTED, andPetitioneis request for
an evidentiary hearing as ¢taims32 and 33s DENIED.

l. BACKGROUND
A. Factual Background'

On February 21, 1994, jury convictedPetitionerof first degree murdewith the special
circumstance finding of murder for financial gain. Evidepeesentedt Petitioner’s trial

established that Robert McDonglt¥icDonald’), the former spouse of Carlene McDonald

(“Carlene”), hadhired Petitioner and Arestes Robinson (“Robinson”), to kill Carlene for $2,500.

At trial, Armond Jack“Jack”) testified that he had driven with Petitioner to meet
McDonald to negotiate the price for killing Carlene. Jack also testified thatchdriven
Petitioner and Robinson to Carlene’s apartment on November 7, 1986, the night of the murd
While Petitioner, Robinson, and Jack were driving to Carlene’s apartmetigrigetasked for
and received a knife from Robinson. With the assistanc@&8f gun,PetitionerandRobinson
kidnappedCarleneand usedCarlene’s vehicléo takeCarlene to Tilden Park, wheRetitioner
stabbed Carlene to deatlith Robinson’s assistancé patrol officer found Carlene’s body the
following afternoon.

Petitionerand Robinson met with McDonald the d&fter Carlene’smurderandpresented
McDonald withCarlene’s driver’s license as proof of timeirder. McDonald paid Petitioner
$2,500, whicHPetitionershared with Robinson and others to purchase cocaifiew weeks after
Carlene’s murdeiMcDonald paidPetiioner an additional $1,700Sharon Williamg“Williams”) ,
Petitioner’s girlfriend, testified that Petitiongaive her a watch anthg later identified as
belonging to Carlene.

In addition to the physical evidence linkiRgtitionerto Carlene’s murdeiPetitioneralso

! The following factsare drawn fronthe California Supreme Court’s opinion on Petitioner’s
direct appeal Peoplev. Ervin, 990 P.2d 506, 513-14 (Cal. 200€0);Miller-El v. Cockrell, 537
U.S. 322, 340 (2003) Factual determinations by state courts are presumed correct absent cle
and cawvincing evidence to the contraty
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admitted various incriminating aspects of the crime to David Wiléllis”) , Zane Sinnott
(“Sinnott”), and the investigatingolice officer, Sergeant Dana Weay&WNeaver”). According to
these witnesse®etitioneradmitted that he andobinson had confronted Carlehedpointed the
BB gunat her, hadorced her into her car, and had driven her to Tilden Park. Petifiotieer
admitted to stabbing Carlet@ deathat Tilden Parkwhile Robinson held her. The prosecution
also introducedestimony fromRobinson’s girlfriend, Gail Johnson (“Johnson”), who stated tha
Robinsorhadadmittedto participating in Carleneswurder.

Robinson, McDonaldcandPetitionerwere tried togetherPetitionermade no claims of
innocencebut sought to impeach the testimony of prosecution witnesses Jack, Sinnott, and \
In addition Dr. Fred RosenthdtRosenthal”) a psychiatrist, testified that Petitionec@caine
consumption mighbave impairedPetitionets thought process and that Petitioner thus did not
appreciate the seriousness and finality of killing someone for maitey/juryfound Retitioner’s
defenses unavailingnd convictedPetitioner of first degree murder.

During the penalty phas# Petitioner’s trial the prosecution introduced evidence of a
prior bank robbery conviction and some jail disciplinary probleRetitionerintroduced
mitigating evidence regarding his character, employment, family, drygaliggous involvement,
and musical skillsMcDonald and Robinson also introduced mitigating evidefit¢e jury
returned death verdicts f@etitionerand McDonald, but chose life imprisonment without parole
for Robinson.

B. Procedural History

On January 6, 2000, the California Supreme Court affifAegdioneis conviction and
sentencen direct appealPeoplev. Ervin, 990 P.2d 506, 537 (Cal. 2000yhe United States
Supreme Court denied certiorari on October 2, 2@®in v. California, 531 U.S. 842 (2000).

On November 12, 200Petitionerfiled afederal habeagetitionbeforethis Court. ECFNo. 32.
On January 22, 200B¢titionerfiled a corrected federal habgaetition. ECF No. 45. That same
day, the Court stayed déderal habeas proceedings so tetitionercould exhaushis claimsin

state court Petitionerfiled a state habeas petition on October 1, 2688 m December 14, 2005,
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the California Supreme Court deniBdtitionets state habegsetition.

Following the California Supreme Court’s decisiBetitionerfiled an amendetéderal
habeagpetition ECF No. 97. Respondent filed a response on March 7, 2008, ECF No. 110, i
Petitionerfiled a taverse on November 13, 2008. ECF No. 133.

On February 14, 2012, Respontléled the instanmotion for summary judgmenOn
Januaryg, 2013 Petitionerfiled an opposition and a requést an evidentiary hearingn claims
7-10, 19-20, 25-30, and 32—-34. ECF No. 249 (“Opp’n”). Respondent filed a reply on May 1
2013, which included an opposition to Petitioner’s request for an éxadehearing ECF No.
259(“Resp.Reply”). On August 16, 201Fetitionerfiled a reply to Respondent’s opposition to
Petitioners request for an evidentiary hearingCFNo. 266(“Pet. Reply”)

On January 7, 2015 instant actiorwas reassigneflom U.S. District Judge Claudia
Wilken to the undersigned judge. ECF No. 268. On March 16, 2015, the Court stayed
Petitioner’s penaltphase clans pending the Ninth Circuit’s decisioh an appeal filed idones
v. Chappell, 31 F. Supp. 3d 1050 (C.D. Cal. 2014). ECF No. 269. The Ninth Circuit decided
Jones on November 12, 2015, adétermined that the district colnad erred in finding
California’s post-coniction system of reviewn violation of the Eighth Amendmentlones v.

Davis, 806 F.3d 538 (9th Cir. 2015)n the wake othe Ninth Circuit’s decision idones, all of
Petitioner’s claims are now ripe for review.

On December 11, 2015, this Court issued an order granting Respondent’s motion for
summary judgment as to claims5L. ECF No. 271. On March 28, 2016, this Court issued an
order granting Respondent’s motion for summary judgment as to claims 14—15 and ECF18.
No. 281. On March 29, 2016, this Court issued an order granting Respondent’s motion for
summary judgment as to claimsIB. ECF No. 282. On June 14, 2016, this Court issued an
order granting Respondent’s motion for summary judgment as to claims 21, 35, and 36. ECI
283. On June 15, 2016, this Court issued an order granting Respondent’s motion for summa
judgment as to claims 6 and 16. ECF No. 284. On June 16, 2016, this Court issued an ordg

granting Respondent’s motion for summary judgment as to claims 22 and 23. ECF No. 285.
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. LEGAL STANDARD
A. Antiterrorism and Effective Death Penalty Act (28 U.S.C. § 2254(d))

BecausdPetitionerfiled his originalfederal habeas petition in 2002, the ARé@rrorism
and Effective Death Penalty Act of 1996 (“AEDPAspplies to the instd action See Woodford
v. Garceau, 538 U.S. 202, 210 (2003) (holding that AEDPA applies whenever a federal habes
petition is filed after April 24, 1996). Pursuant to AEDPAederalcourt maygranthabeas relief
on aclaim adjudicated on the meritsstate courbnly if the state court’s adjudication “(1)
resulted in a decision that was contrary to, or involved an unreasonable applicationlgf, clea
established Federal law, as determined by the Supreme Court of the Unigsgd @té) resulted
in a decision that was based on an unreasonable determination of the facts in lightidetieee
presented in the State court proceeding.” 28 U.S.C. § 2254(d).

1. Contrary To or Unreasonable Application of Clearly Established Federal Law

Asto 28 U.S.C. § 2254(d)(1), the “contrary to” and “unreasonable application” prongs
have separate and distinct meaningélliamsv. Taylor, 529 U.S. 362, 404 (2000)Section
2254(d)(1) defines two categories of cases in which a state prisoner may etaahlabeas
relief with respect to a claim adjudicated on the merits in state’§oukt state court’s decision is
“contrary to” clearly establishe@derallaw “if the state court arrives at a conclusion opposite to
that reached bfthe U.S. Supreme Courthaa question of law or if the state court decides a cas
differently than [the U.S. Supreme Courfs on a set of materially indistinguishable fa4ctsl. at
412-13.

A state court’'slecisionis an“unreasonable applicatidof clearly establishetederallaw
if “the state court identifies the correct governing legal principle . . . butsomahly applies that
principle to the facts of the prisoner’s caséd! at 413.“[A] n unreasonable application of federal
law is different from amncorrect appication of federal law.”Harrington v. Richter, 562 U.S. 86,
101 (2011). A state court’s determination that a claim lacks merit is not unreassiodbleg as
‘fairminded jurists could disagree’ on [its] correctneskd’ (quotingYarborough v. Alvarado, 541

U.S. 652, 664 (2004)).
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Holdings of the U.S. Supreme Court at the time of the state court decision arethe sol
determinanbf clearly establishetederal law.Williams, 529 U.S. at 412. Althoughdistrict
court may “look to circuit precedent &scertain whether [the circuit] has already held that the
particular point in issue is clearly established by Supreme Court precedardtiall v. Rodgers,
133 S. Ct. 1446, 1450 (2013) (per curiam), “[c]ircuit precedent cannot refine or sharpema ge
principle of [U.S.] Supreme Court jurispremce into a specific legal ryleLopez v. Smith, 135 S.
Ct. 1, 4(2014) (per curiamfinternal quotation marks omitted).

2. Unreasonable Determination of the Facts

In order o find that a state court’s decision was based on “an unreasonable determinati

of the facts,”28 U.S.C. § 2254(d)(2a federal court “must be convinced that an appellate pane
applying the normal standards of appellate review, could not reasonably coneluithe fimding

is supported by the reod before the state courtlurlesv. Ryan, 752 F.3d 768, 778 (9th Cir.
2014) (irternal quotation marks omitted)[A] statecourt factual determination is not
unreasonable merely because the federal habeas court would have reached a diftdusitdrcon
in the first instance.’Burt v. Titlow, 134 S. Ct. 10, 15 (2013)rhat said, “where the state courts
plainly misapprehend or misstate the record in making their findings, and thgpreisansion
goes to a materiahttual issue that is central to petitioner’s claim, that misapprehension can
fatally undermine the fadtnding process, rendering the resulting factual finding unreasonable
Taylor v. Maddox, 366 F.3d 992, 1001 (9th Cir. 2004).

In examining whether a petitioner is entitled to relief under 28 U.S.C. § 2254(d)(1) or &
2254(d)(2), a federal court’s review “is limited to the record that wasdéhe state court that
adjudicated the claim on the meritCullen v. Pinholster, 563 U.S. 170, 181 (2011). In the even
that a federal court “determinel[s], considering only the evidence beforatbeasurt, that the
adjudication of a claim on the merits resulted in a decision contrary to or involving an
unreasonable application of clearly established federal law, or that theatete decision was
based on an unreasonable determination of the facts,” the federal court evatiptdgioner’s

claimde novo. Hurles, 752 F.3d at 778. If error is found, habeas relief is warranted if that errg
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“had substantial and injurious effect or influence in determining the jurytiotgr Brecht v.
Abrahamson, 507 U.S. 619, 638 (1993).eftioners “are not entitled to habeas relief based on tr
error unless they can establish that it resulted in ‘actual prejtidi. at 637 (quotindgJnited
Satesv. Lane, 474 U.S. 438, 449 (1986)).

B. Federal Evidentiary Hearing (28 U.S.C. § 2254(e))

UnderCullen v. Pinholster, habeas review under AEDPAslimited to the record that was
before the state court that adjudicatieel claim on the merits.563 U.S. at 180-81. The Ninth
Circuit has recognized th&inholster “effectively precludes federal evidentiary hearings” on
claims adjudicated on the merits in state coGulbrandson v. Ryan, 738 F.3d 976, 993 (9th Cir.
2013) seealso Qully v. Ayers, 725 F.3d 1057, 1075 (9th Cir. 2013) (“Although the Supreme Co
has declined to decide whether a district court may ever choose to hold an evideararg
before it determines that 8254(d) has been satisfied an. evigentiary hearing is pointless once
the district court has determined that § 2254(d) precludes habeas relief.”) (igtextadion marks
and citation omitted)

C. Summary Judgment

Summary judgment is appropriatewfhenviewing the evidence and drawing all
reasonable inferences in the light most favorable to the nonmoving party, there are ne genui
issues of material fact, and the movant is entitled to judgment as a matter éeldvR. Civ. P.
56(a);Celotex Corp. v. Catrett, 477 U.S. 317, 322—-23 (1986At the summary judgment stage,
the Court “does not assess credibility or weigh the evidence, but simply detewhatber there
is a genuine factual issue for trialHouse v. Bell, 547 U.S. 518, 559-60 (2006A fact is
“material” if it “might affect the outcome of the suit under the governing law,”aadidpute as to
a material fact is “genuine” if there is sufficient evidence for a reasonable trastabfdecide in
favor of the nonmoving partyAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

The moving party bears the initial burden of identifying those portions of the pleading
discovery, and affidavits that demonstrate the absence of a genuine issueiaf faateCelotex

Corp., 477 U.S. at 323Whereaghe party opposing summary judgment will have the burden of

7
Case No0O-CV-01228LHK
ORDER GRANTINGRESPONDENT'SVOTION FOR SUMMARY JUDGMENT ON CLAIMS 32 AND 33

al




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

proof at trial, the party moving for summary judgment need only point out “that there is an
absence of evidende support the nonmoving pargytase.”ld. at 325. If the moving party
meets its initial burden, theonmoving party must set forthpecific facts showing that there is a
genuine issue for trial.’/Anderson, 477 U.S. at 250.

1. DISCUSSION
A. Claim 32

In Claim 32 of Petitioner's amended habeas petition, Petitmaens that he “was
deprived of the right to effectivassistance afounsel on appeal.” Pet. at 356. Specifically,
Petitioner argues thais temporarily appointed attorney through the California Appellate Proje
(“CAP”) experienced conflict of interest stemmingdm another CAP attorney representing
Petitioner'scodefendant, RobeMcDonald(“McDonald”). Id. Petitionerstateghat CAP knew
McDonald “had a terminal illness” and “wanted to give testimony favorable tedRetif’ butthat
Petitioner’'stemporarily appointed counsel “would not arranggféecDonald’s] deposition.” Id.
Additionally, Petitioner alleges th&AP failed to preserve McDonald’s filetespite being “on
notice that tfis] material was of potential exculpatory value” to Petiéo Id.

Petitioner presented this claim in his state habeas petition, and the Califggrean8u
Court denied Petitioner relief without an opinion. ECF No. 278-11 at 2 (“The petition for writ
habeas corpus. .is denied. All claims are denied tre merits.”). UndeRichter, the California
Supreme Court’s agsion constitutes a merits adjudication subject to AEDPA deference. 562
U.S.at 98 (“Where a state court’s decision is unaccompanied by an explanation, the habeas
petitioner’s burden stilnust be met by showing there was no reasonable basis for the state cq
to deny relief.”).

1. Conflict of Interest

a. Background
Both Petitioner and McDonald were sentenced to death in 29@t .their sentencing,
CAP assigned staff attorneys Aundré Herftterron”) and Jeannie Sternberg (“Sternberg”) to

represent Petitioner and McDonald, respectively, on a temporary basis. lifomi@s&Supreme
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Court eventually appointetbhn Doyle (“Doyle”) a$etitionels permanent appellate counsel on
July 27, 1994. ECF No. 278-5 at 126. McDonald died terminal illnesen December 31,
1993, before receiving permanent appellate counsel. ECF No. 278-6 at 99.

While beingrepresented by HerroRgtitioner contends that a conflaftinterestarose
after Petitioner advised Herron in multiple letters that McDomasthed to give a deposition “as
to whatreally happened in this caseECFNo. 278-6 at 91emphasis in original)Petitioner also
claims that he informed CAP attorneys in these letters that McDonald was tgrifljrend that
any statements from McDonald should be taken in a timely manner.

Petitioner contends that, had McDonald been deposed, McDonald would have implicg
Armond Jack (“Jack”), a prosecution witness, as Cartaatual killer. Pet. at 369%Petitioner
relies on the transcript froamin camera hearing heldtthe guilt phasérial, where McDonald
complainedhathis trial attorneytold him not to testify ECF N0.278-7 at 4.At that hearing,
which occurred nedy two weeks into jury deliberations, McDonathtedthat he felthat he was
“denied the right to testify Id. McDonald stated that he did not testify because his attorney
assured McDonalthat the attorney would expound: ¢f) threats against Carlene before
Carlenés murder; (25innott,Jack and Petitioner'&xtortionor attempted extortioof money
from McDonaldrelated tahe killing of Carlengincluding Sinnott$ attempted extortion of money
from McDonald by hireaening McDonalds chidren; and (3McDonald’s “noninvolvement in
Carlene’s death.'ld. at4-5, see ECF No. 277 at 44, 73-75 (Sinnott’s guilt phasa testimony);
ECF No.276-3 at87 (Jack’sguilt phasdrial testimony) McDonaldstated a desire toelay to
the jury what Armond Jack said to [McDonald]admitting[Jack] caused Carlene’s death while
[Jack]was continuingJack’s]extortion demands. ECF No. 278-7at5. After observinghat this
was therial court’s first notice of McDonald’seaskire to testifythe trial court denied McDonald’s
request for a mistrial or to reopen the guilt phase evidence as untildedy.6-7.

In addition to hiseéttersto Herron Petitioner marshalkseveralbtherpiecesof evidence to
support his contentions, includin@) an internal CAP memorandysneparedy Herron; )

declarationdy Doyle and Doyle’snvestigator related to Herron’s perception of a conflict of
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interest and (3)declarations by Greta Ervin (“Greta”) and Chauncey J. Veasley (“Veasley”)
related to McDonald’s desire to provide a deposition exculpating Petitioner.

In Herron’s internal memorandum, written on January 11, 1994, Herron explained to I
CAP supervisor why she did natraply with Petitioner’s request that shepdse McDonald.
According to this memorandum, Herrbadexplained to Petitioner that a conflict of interest
prevenedher from “talking directly to” Sterrdrg, McDonald’'s CARassigned attorneyECF
No. 278-6at 107. In light of this conflict of interestiHerron ecommended to Petitioner that
Petitionerinsteadreach out to McDonald personally aoiotain a written statement from
McDonald. Despite multiplesfforts, Petitionercould not obtain such a statemé&oim McDonald
Herron recalled asking Petitioner “abdBttitioner’s]efforts to get McDonald to give [Petitioner]
something in writing, but each timi@etitioner]indicatedhe had no success in doing sod:
Although Herron did not recall “the exact nature” of Petitioner’s effét&titioner indicatetb
Herronthat Petitionef' hadbroached the issue on more than one occasidn

Next, according tdoyle, Petitiones permanent appellatounsel Herronadmittedto
Doylein a meetingthat it was known that Mr. McDonald had no real chance of recdiem
his terminal illness] ECF No0.278-5 at 108. An investigator hired by Doyle recalled Herron
admitting, in that same meetirighat McDonald was aware of his impending demise and wantg
to give a deathbed deposition exonerafPetitioner]” Id. at112. Neither Doyle noDoyle’'s
investigator explainedow Herronknew ofMcDonald’s allegedlesire to provide a deposition
exonerang Petitioner. Herron did not represent McDonald, never spoke with McDonald, and
never discussed McDonald with McDonald’s CAP attorney. ECF No623t807—-08. Based on
the record, it appeatlatHerron’s knowledgevas basean Petitioner’s letters asserting that
McDonald had a desire to provide an exonerating deposition. ECF No. 278-6 at 91-95, 103.

Finally, Petitioner’s sisterGreta,declared that Herron, in Greta’s preserfeguld
reassure [Petitioner] thfilerron]would make the necessary arrangements to take the depositi
of Mr. McDonald before he died ECFNo. 278-5 at 122. A fellow death row prismnVeasley

also stated that McDonald was “frustratéiddt CAP did not arranger McDonalds deposition
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and that McDonald had toMeasley that[Petitioner] did not commit the murder, or have
anything to do with it.”Id. at 116.
b. Analysis

Although a state need not provide criminal defendants the right to a direct &ussal,
Moffitt, 417 U.S. 600, 611 (1974 ,state that chooséo do so must ensure that defendants are
provided effective assistance of appellate coufsatts v. Lucey, 469 U.S. 387, 401 (1987).
California guarantees criminal defendants sentenced to-dékéhPetitioner—a right to an
automatic appeasee Cal. Penal Code 8§ 1239(b), and thus also guarantees such indittduals
right to effective assistance of appellate counsel.

The U.S. Supreme Court has held that the general rule for evaluating afolagfiective
assistance of appellate counsel is enunciat&tiickland v. Washington, 466 U.S. 668 (1984).
Smith v. Robbins, 528 U.S. 259, 285-89 (2000). To prevail dirackland claim, Petitioner must
establish two things. First, he must establish that cowreplesentatiowas deficient, i.e., that
it “fell below an objective standard of reasonableness” under prevailing poofEssorms.
Srickland, 466 U.Sat687-88. Second, he must establisit tie was prejudiced by counsel’
deficient performance, i.e., that “there is a reasonablegility that, but for counsal’
unprofessional errors, the result of the proceeding would have been diffderat 694. A
reasonable probability is a probability sufficient to undermine confidence outbeme.” Id.

Petitioner supports his claim of ineffective assistance of appellate coyrredyibhg on
Cuyler v. Sullivan, 446 U.S. 335, 351 (1980). Pet. at 3@Alllivan held “that an actual conflict of
interest” may violate the Sixth Amendment right to effective assistance of aselowhere the
conflict of interest “adversely affected [defendant’s] lawyer’s peréoroe.” Sullivan, 446 U.S. &
348. If a defendant proves that such a conflict of interest exists, then prejyshiesusied. Thus,
the U.S. Supreme Court has recognidaidivan as “an exception” to the “general rule” that
otherwise requires defendants to show prejudice uBtdekland. Mickensv. Taylor, 535 U.S.
162, 166 (2002).

Petitioner’s reliance upo®ullivan, however, is unavailing. The U.S. Supreme Court has
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not extendedullivan beyond conflicts involving multiple concurrent representatairisal.
Mickens, 535 U.Sat174-76. Indeed, iMickens, theU.S. Supreme Court explicitly stated that
the extension ofullivan beyond concurrentrial representation conflicts “remains, as far as the
jurisprudence of this Court is concerned, an open questldndt 176.

In applying Mickens, the Ninth Circuit, inFoote v. Del Papa, 492 F.3d 1026, 1029, 1030
(9th Cir. 2007), rejected petitioner’s assertion of a “Sixth Amendment right epbesented by
conflict-free appellate counsel” because “[tlhe [U.S.] Supreme Couriéhas held that the
Sullivan exception applies either to a defendant’s ‘irreconcilable conflict’ wigtappointed
appellate counsel or to such counsel’'s conflict of interest.” Consistent/nakiens andFoote,
this Court finds that there 130 clearly established fedetaiv holding thatSullivan applies toa
conflict of interesfor appellate counselTo obtain relief under § 2254(d)(Betitioner must
therefore establisthat the California Supreme Court unreasonably ap@iedkand in rejecting
Petitioner’s claim of ineffective assistance of appellate counsel.

The California Supreme Court did not unreasonably afpigkland becausé¢he record
did not show that McDonaldctuallywanted to providan exoneratingleposition. Without
establishingMcDonald’s desire to provide an exonerating deposition, Petitioner cannot éstabl
any prejudice from CAP’s failure to obtain a deposition from McDonRletitioner’s evidence
consisedmostly of Petitioner's own letteesxpressing McDonald desireto provide an
exculpatory deposition. Although Herron admitted to Doyle’s investigator thBioliald desired
to provide a depgition exonerating Petitionethe only basis for Herroaknowledge ppears to
be Petitioner'sown assertions. Only fellow death row prison inmate Veasley corroborated
Petitioner’'sassertiondy statingthat McDonald was “frustratedhat CAP did not arrandger
[McDonalds] deposition and that McDonald had told Veagslet “[Petitioner] did not commit

the murder, or have anything to with it.”> ECF No.278-5 at 116.

2 Petitioner has attempted to supplemenii&@m 32argumentsvith evidence obtained during

discovery granted in federal court by Judge Wilken. Opp’n at 148€E&CF No. 161 at 9-10

(granting Petitiones motion for discovery to depose CAP employees). However, a federal

court’s habeas review “is limited to the record that was before the state etadjidicated the
12
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Petitioner and Veasley's assertiafdvicDonald’s desire to provide a deposition, howeve
conflictedwith Herron’s account that Petitioner could not obtain a written statement from
McDonald despite Petitioner “broach[ing]” the topic more than once. ECF No. 278-6 atl@07.
evidence in the record contradicts Herron’s account of Petitiomediple failed attemptso
obtain a written statement from McDonalHaving no evidence from McDonald himself and an
uncontradicteéccount of Petitioner's multiple failures to obtain a written statement from
McDonald the California Supreme Court was not unreasonable in rejddgingpners claim,
which relieson Veasley and Petitioner’s assertigdghat McDonald desired to give a deposition
exonerating PetitionerCf. Herrera v. Collins, 506 U.S. 390, 417-18 (1993) (observing that
Petitioner’'shearsay affidavits in support of actual innocence claims, givenaaftgital trial and
after thealleged perpetrator is dead, are “particularly suspect” and must also be widigéd of
evidence presented Retitioner’s guilt phaswial). Moreover,Veasley and Petitionsrassertions
that McDonald desired to provide a deposition of Petitioner’s “noninvolvénsentlict with the
ample evidence at the guilt phase trial that Petitioner was involved in negadingtipgyment
price forCarlene’s murdewith McDonald; showed Carlene’s drivedicense, watch, and ring t
Willis after Carlene’s murdegave Carlen's watch and ring to Petitionergirlfriend and was
involved in attempts to obtain additional money from McDonald after Carlene’s murder.
Compare ECFNo. 2786 at 95 and ECF No0.278-5 at 116with Ervin, 990 P.2d at 513, 522-27.
Under these circumstancéise California Supreme Court did not unreasonably afpigkland
when it rejectedPetitioner’s clainof ineffective assistance of appellate courseded on
McDonald’s alleged desire to provide a dapos exonerating Petitioner.

Even if McDonald desired to provide a supporting depositigalicating Jack, Petitioner

still has not established thiie California Supreme Court unreasonably apteidkliand such

claim on the merits.’Pinholster, 563 U.S. at 181. This limitation “applies even véhthere has
been a summary denildby a state courtld. at 188 (citingRichter, 562 U.S. at 101). This Court
is therefore limited to the evidence before the California Supreme Courty dtaiie habeas
proceedings. Petitioner’s reliance upon inforomagproduced at a later time in federal discovery
is thus unavailing.
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that no fair-minded jurist could agreétiwthe court’s rejection of Petitioner’s clain®ee Richter,
562 U.S. at 101 Specifically Petitioner cannot establish that the California Supreme Court
unreasonably failed to find prejudice un@aickland based orCAP’s conflict of interest.
Whether McDonald’s deposition would have created a reasonable probability of endifésult
depends in part atihe evidencsupporting Petitioner’s convictiortsee Srickland, 466 U.S. at
696 (“[A] verdict or conclusion only weakly supported by the record is more likelgwe been
affected by errors than one with overwhelming record support.”).

Here, anplephysical evidenceonnected Petitioner to Carlene’s murdBefore Carlene’s
murder, Petitioner was spotted with the knife used to kill Carl&ngn, 990 P.2d at 522After
Carlene’s murdeRetitionergave Carlene’s watch and ring to Petitioner’s girlfriand retained
Carlene’s vehicle, parking it and seeking to have it stripped, cleaned, or bianatl514.

Additionally, evidencerom fourwitnesses-Willis, Sinnott, Weaver, and Jacka
supported Petitioner’s role in the murder of Carlene for Petitioner’s filayaa In a recorded
statement, Willis stated that Petitionen the night of the murdétadmitted killing a woman and
showed Carlene’s driver’s license, watch, and ring to Will&:¥in, 990 P.2d at 524Willis also
stated that, on the next mornimgtitioner admittetb stabbing Carlene while Robinson held her
Id. At the guilt phasérial, Sinnott testified that he overheard Petitioner admit to “killing a wom
with a knife, after using a toy gun to abduct hdd’ at 526. Sinnott also testified that he heard
Jack and Petitioner discuss their efforts to obtain more money from McDddald/eaver
testifiedthatwhen Weaver showdeetitioner a toy gurPetitioner stadthatthetoy gun
resembled the onetitioner and Robinson used to force Carlene into her car to abdubd.rer.
527. Jack testified that he and Petitionerdtiger learned that McDonaldould pay to have
McDonald’'sex-wife killed. Id. at 522. Jack further testifiedboutPetitioner’sinvolvement in
negotiations with McDonald about paymént Carlene’s murdeisearching for Carlene’s car in a
BART parking lot, and driving to Carlene’s apartmelt. At Carlene’s apartment, Jack observe
Petitioner ask for a knife and receive one from Robinsdn.Jack testifiedhat Petitioner

admitted to Jackhat “[Petitioner] did it.” Id. On two occasions, Jack received from Petitioner
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portions of McDonald’s payment for the killing of Carleriel.

Weighed against tis ample evidencehe California Supreme Court did not unreasonably
applyStrickland in rejecting the argument thatdaposition from McDonald wouldave a
reasonable probability @fffecting the outcome of Petitioner’s direct appedPetitioner’sstate
habeas petition. Even if McDonald intended to state in a depoifbfl) Jack extorted
McDonald; (2) Jack admitted tausing Carlene’s death while makihgse extortion demands
and(3) Petitioner did not have anything to do with Carlene’s deatth statements wouldot
havecreatel a reasonablprobabilityof a different result McDonald wasot present durinthe
events on the night of the murder, much less duhagctual killing. Depositionstatements by
McDonaldcould only relay an allegeatimissiorby Jack in the context dfackattemping to
extort more money from McDaifd.

Moreover, the jury already had an opportunity to consider Jack’s involvement in Garle
murder. The jurgvasaware of Jack’s involvement in the murder pdawalhis grant of immunity
from the prosecutionSee ECF No.282 at 7—11.Jack was present at the negotiation with
McDonald about payment for Carlene’s murdErvin, 990 P.2d at 522Jack helped Petitioner
and Robinson search for Carlene’s car in a BART parking tbt. Jack then drove Petitioner and
Robinson to Carlene’s apartment. The jury remained free to weigh Jactéstimonythat he
drove away after leaving Petitioner and Robinson at Carlene’s apartragrgtdge thorough
impeachment of Jack at the guilt phase triaPl¥itioner and McDonald’s trial counsel, during
which Jack admittedhat he had previously lied when speaking to police about Carlene’s murd
Defense counsel alsargued that the jury should disbelieMack]because [Jackjad been given
immunity for perjury’ Ervin, 990 P.2d at 523After consideringhe evidenceand arguments, the
jury nonetheless convicted Petitioné&tetitionerfails to show hovanydepositionstatementérom
McDonaldon direct appeal or state habeasuld have further undermined Jack’s already
guestionable testimorgt the guilt phasérial, much less how McDonaldgatementsvould have
undermined th@hysical evidence artéstimony ofthreeother witnesses agairietitioner.

The Court need not address whether Petitioragirellatecounselwas deficient because
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Petitioner hasot establiskedthat the California Supreme Court unreasonably failed to find
sufficientprejudice. See Srickland, 466 U.S. at 697 (“If it is easier to dispose of an
ineffectiveness claim on the ground of laclksafficient prejudice, which we expect will often be
so, that course should be followed.Accordingly,the California Supreme Cotstrejection of
Petitioners conflict of interest clainvas not contrary to, or an unreasonable application of,
clearly esablished éderal law

2. Failure to Preserve Fileson McDonald

Petitioneralso arguethat he received ineffective assistance of appellate counsel becad
of CAP’s failure to preserve files relatedvzDonald. Pet. at 368. Petitioner relies primarag
the declaration of Michael MillmaftMillman”) , CAP’s Executive Director. ECRo. 2785 at
130. Millman statedn this declaratiorthat CAP provideall of the “documents and files we have
located” on Petitionerld. Millman furtheracknowledges th&@ AP “completed” their search for

“any additional files regarding petitioner or Robert McDonald” but could loctte any files for

Robert McDonald.”ld. Based on Millman’s statements, Petitioner concludes that “the full exte

of exculpatory information [McDonald] possessed will never be known'tlzaidthe harm to
Petitioner is irreparable.” Pett 371.

Thesearguments lack meritPetitioner does naven describe whatformationwas
containedn McDonald’s CAP fileswhichCAP apparently failed to preservBetitioner does
not, for instance, allege that CAP failed to preserve evidemeerningVicDonald’s willingness
to provide Petitioner with a supporting deposition. Moreover, evtiesieallegedly missing files
did support Petitioner’s assertions—that McDonald would have implicated Jack dtethe i
supporting deposition—such evidence would not establish that the California Supreme Court
unreasonably appliegtrickland in rejecting Petitioner’s claim of ineffective assistance of
appellate counselAs discussed abovim light of the physical and testimonial evidence against
Petitioner the California Supreme Court was not unreasonabtejgctingPetitioner’'s argument
that a supporting deposition by McDonald had a reasonable probability of genewifiegest

result for Petitioner’s appeal or tgdhabeas petitionSee supra at 13-16.
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Petitioner’s failure to preserve argumenthisreforeakinto Petitioner’s conflict of interest
argument. Both address evidence that McDonald could have—but digprestenion
Petitioner’s behalf.Thesearguments fail, as Petitioner has not demonstrated how the Californ
Supreme Court’s decisiomgerecontraryto or an unreasonbgapplication of federal law.
Accordingly, Petitioner’s motion for summary judgment as to claim 32 is GRANTED.

B. Claim 33

Petitioneralsoclaims thahis constitutional rights were violated on the basithef
following defects in the state appellate process: (1) delay in the appointment of appatiaed;co
(2) ineffectiveassistance of appellate counsetause couns#hiled to file a state habeas
petition;” and (3 “the loss of material evidentbecause oflefectsn the state appellate process.
Pet. at 37F. Petitioner presentetiese argumenis his state habeas petition, and the California
Supreme Court denied Petitioner relief without an opinion. ECF Nol12#8-2 The Court
addresses ea@rgument in turn.

1. Delay in Appointment of Appellate Counsel

Petitionerfirst contends that the delay in appointment of appellate counsel violated his
constitutional rights. Pet. at 371. Petitioner was sentenced to death on June 28, 1991, and
appointed permanent appellate counsel on July 27, 19G&.No. 278-5 at 126.

Petitioner howeverfails to cite any clearly established federal Evsupport his argument
that such a delay, standing alone, violated tt& Constitution. In Barker v. Wingo, 407 U.S.
514, 530 (1972), the U.S. Supreme Court adopted a balancing test for resolving claimgiaf de
violation of a defendant’s Sixth Amendmeight to a speedy trialHowever, the U.S. Supreme
Court has not extended this balancing test to daflegppeal, asoted by the Ninth Circuit in
Hayesv. Ayers, 632 F.3d 500 (9th Cir. 2011).

3 Petitionerin fact allegegour defects in the state appellate process. Pet. at 371. Hofeever,
one of these defectBgtitionerduplicates the arguments addressed in Claim 32 when contendi
that a defect “in the state appellate process” whas ihterim representation of Petitioner by the
California Appellate Project, a statentraced agency which labored undecanflict of interest
due to its simultaneous representation of a codeferidbht The Court has already addressed th
argumentas discussed above.
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In Hayes, for instancepetitioner argued that a nearly elewarar delay between his
sentencing and the filing of his opening brief on direct appeal violated due prtatess523.
The Ninth Circuit rejected this contention. As thayes court notedBarker applies to delay in
the appointment of trial counsel, and “[t]imerest in a prompt initial adjudication of a
defendant’s rights, which underlies thehtigo a speedy trial, is plainly not the same as the inter
in having a trial court conviction reviewed quickly on appgeddl. “No [U.S.] Supreme Court
decision ‘squarely addresses’ the right to a speedy appeal, nor does the rgeadyatrial
‘clearly extend’ to the appellate contextid. (quotingWright v. Van Patten, 552 U.S. 120, 123,
125 (2008). Thus the Ninth Circuitdeniedthe petitioner inHayes habeas relief on his claim
“because nalearly established Federal law, as determined by theeBwgpCourt of the United
State§] recognizes a due process right to a speedy appehlinternal quotation marks
omitted).

Following Hayes, the Court finds that the California Supreme Court’s rejection of

Petitioner’'s argument regarding appellate delayneaontrary to or an unreasonable application

of clearly established federal lawhus, Petitionersrgumentoesnot warranthabeas relief.

2. Failure of Appointed Counsel to File aState Habeas Petition

Petitionemext assertthat his appointed couns@oyle,was ineffective in failing to file a
statehabeas corpus petition. Pet. at 3Tmyle failed to file atimely state habeas petition by the
state deadlinewhich was 90 days after the final date forfiheg of Petitioner’s reply brief on
direct appeal See California Supreme Court Policies Regarding Cases Arising From Judgnient
Death,Policy 3,Standardl-1.1 (1998)amended 2 2005) Pet.at 375—-76. According to
Doyle, Doyle’sfailureto file a timely petition stemmed frohis needto furtherinvestigate
Petitioner’s claimsas well asunforeseen personal and mediciatumstancethataffected Doyle
andDoyle’s paralegal and support staff. ECF No. 27&-20-23.

Petitioner fails to establish prejudice resulting from the late filing of his stateshabea
petitionbecausehe California Supreme Court nonetheless reviewed Petitianaiaely state

habeas petition in full and rejected all of Petitioner’s claims on the mehiss,Petitioner’s
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contention that Doyle was ineffective because of Doyle’s failure to filaelistate habeas
petition does not warrant habeas relief.

Moreover,Pettioner’s assertion is unavailing because thermislearly established
federal lanestablishinga constitutional right to the appointment of habeas coutséhct, the
U.S. Supreme Court hagpresslyefused to extenBvitts, whichguarantees defendis the right
to effective assistance of appellate coumse&ertain situationdp state habeas proceedindgss
the U.S. Supreme Court notedHannsylvaniav. Finley, 481 U.S. 551, 558 (1987the
substantive holding dgvitts—that the State may noticoff a right to appeal because of a
lawyer s ineffectiveness-depends on a constitutional right to appointed counsel that does not
exist in state habeas proceediiig§heFinley rule applesto both ‘tapital cases” anthoncapital
cases.”Murray v. Giarratano, 492 U.S. 1, 10 (1989).

3. Loss of Material Evidence from Delays

Finally, Petitioner claims to suffer prejudice because Zane Sinnott (“Sinnott”); Gail
Johnson (“Johnson”); Petitioner’s biological father Woodrow Dunkley, Sr. (“Dunklayd;
Pditioner's moher Narcissi Ervin (“Narcissi”Jlied before Petitioner could file his state habeas
petition. Pet. at 381. Petitioner contends thedterial prosecution and mitigation witnesses hay
been lost due to the passage of timil” As discussedbelow, thesargumens lack merit.

Petitioner fails teexplain why the death &innott who testified against Petitionerthe
guilt phasdrial, prejudiced Petitioner in his appeal and state habeas proceeBetgst 381-83.
Nor does Petitionespecifyto what Sinnott would hav&atedin a deposition durinthe state
habeagproceedings Petitioner'sentireargument with respect to Sinnott is as follo¥a]s a
result of the delayed state process and appointed counsel’s failure to fildygpitition, material
prosecution and mitigation witnesses have been lost due to the passage of timene Sinott
(informant) .. ..” Pet. at 381. Based on the Court’s review of Sinnott’s guilt piiaséestimony
and Petitioner’s claims on appeia his state habegsetition and in hifederal habeagetition,
Sinnott mighthaveprovided a deposition on two topics: (1) how the prosecution’s decision to

provide Sinnott benefits constituted outrageous governmental cond(&};3nnott’s testirany
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that Sinnott and McDonald knew Petitioner as “TurECFNo. 277 at 92—-97ECFNo. 2764 at
447;Ervin, 990 P.2d at 526-27; Pet. at 162, 169.

However, Petitionerdoes not contend that Sinnott, were he available, would have
contradicted his guilt phaseal testimonyacknowledgingis receipt of benefitsincluding “food
and lodging ($700),for testifying at Petitioner’s guifbhase trial.Ervin, 990 P.2d at 526FC
277at 93-97. Moreover, this Court, in its order dated March 29, 2016, has already rejected
Petitioner’s claim of outrageous governmental cahdased orbenefits that Sinnott receivéar
his testimony ECF No. 282 at 19-21. Petitioner has failed to show a deposition statement
from Sinnott about the benefits he received for his guilt ptreddestimonywould have created a
reasonablenobability of a different resulh Petitioner’s direct appeal or state habeas petition.
Thus,Petitionerhas not established that the California Supreme Court was unreasonable in fa
to find prejudicestemming fromSinnotts death. See Richter, 526 U.S. at 101Srickland, 466
U.S. at 694.

Petitioneralsodoes noargue thasinnott, were he availablejould have contradicted his
guilt phase testimony th&innott and McDonald knew Petitioner as “Turl&e ECFNo. 276-4

at 447. This testimony, when linked with tape recording of a conversation whidiekbonald

made“oblique references tdr'urk’ as being involved in some undefined way in the scheme to Ki

Carleng’ implicated Petitionem Carlene’s deathErvin, 990 P.2d at 527. effitioner has failed to
showthat Sinnott would have changed any of his guilt phase trial testimbmys, Petitioner has
not established that the Califea Supreme Court was unreasonable in failing todineasonable
probability of a different result iRetitioner’s appeal or state habeas petitiohfor Sinnott’s
death

As to JohnsorRetitioner repeats his arguments from Clairh&@Petitionerwas unable to
effectively crossexamine Johnson at the guilt ph&sa&l and that Johnson was “tricked” into
testifying at the preliminary hearing by the police and the district attofpelyat 154—61, 381—
82. During Johnson’s preliminary examination, Johnson stated that she oli3etitieder,

Robinson, and Jack together on the night of Carlene’s mukdeim, 990 P.2d at 525. Johnson
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also implicated Robinson’s involvement in the murder based on Robinson’s verbal admissior
Johnson.ld. At the guilt phase trial, however, Johngestifiedthat“she recalled none of her
preliminary examination testimony and none of the events surrounding the affeltsedohnson
also claimed that she could not identify either Retgr or Robinson, the father of her sdd.
Johnsortestified“that she was probably under the influence of drugs when she spoke to the
police.” Pet. at 160. Robinson and the prosecution stipulated to the introduction of Johnson
preliminary examination testimony as a prior inconsistent statement. Petitionet ghchrihe
stipulation and therefore the staigal court redacted all specific references to Petitiokevin,

990 P.2d at 527-28.

Petitioner has not established that he suffered prejudice from Johnson’s lackatilayai
duringPetitioner’sdirect appeal and state habeas proceedings. This Court has already reject|
Petitioner’s claim that he was unable to effectively cesamire Johnson at the guilt phasial
in its March 29, 2016 order. ECF No. 282 at 15-18. In that order, the Court observed that
“Petitioner’s trial counsel crossxamined Johnson at length at triald. at 18. The jury therefore
received two different @ounts of Johnson’s testimony: the prosecution’s account, based on
Johnson’s preliminary hearing testimony; and Petitioner’s account, basedoposisisxamination
of Johnson at the guilt phasel. Id. at 17. Petitionerdoes not contend that, Johnseereshe
availabde duringPetitioner’sappeal or state habeas proceedimgsild havedstifieddifferentlyin
a deposition than Johnson did durirgfifoners guilt phasdrial. Thus, Petitioner has not
established that the California Supreme Court was unreasonable in failing acd&asonable
probability of a different result but for Johnsodesath.

Next, Petitioner argues that the deaths of Dunkley and Narcissi “defffiegtoner]of
crucial background and mitigation witnesses.” Pet. at B8fatedly, Petitioner argues that his
trial counsel failed to properly investigate Petitioner’s family history and tegtiti was thus
“not provided with an accurate picture of Petitioner’s dysfunctional and abusiig fée.” Id.
Petitioner contends thatdse circumstances at the penalty pliaglewere compounded on appea

becausd®oyle also apparentlfailed to properly investigate Petitioner’s social background.
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These arguments anmavailing. As an initial point, Petitionerimother,Narcissj and
sister, Gretatestified during Petitionés penalty phase trial afqulovidedmitigating evidence.
ECF No.277-4 at 55-79 Petitoner fails to explain whyhe mitigation evidence fromarcissi
and Gretawas insufficient to provide the jury an accurate picture of Petitioner'gyféfa.
Moreover, Petitioner fails to discuss what specific mitigation evidence Dyrikétitioner’s
biological father, would havefferedhad he been calldd testifyat Petitioner'spenalty phase
trial or been deposddr purpose®f Petitioner’'s state habeas petitidn.light of Narcissi and
Greta’s mitigation testimony #te penaltyphrasetrial, the California Supreme Court was not
unreasonable in rejecting Petitioner’s claim of prejudice uBilezkland stemming from the
deaths of Narcissivho testified at Petitiones penalty phase trigdnd Dunkley.

To conclude, Petitioner’'s arguments concerning delay of the appointment of hasypatm
appdlate counsel, the failure to file a timely state habeas petition, and the deasin®o$ v
witnesses and potential witnesslesnot demonstrate that the California Supreme Court’s decis
was contrary to or an unreasonable application of clearly established taderakccordingly,
Respondent’s motion for summary judgmasto claim33is GRANTED.

IV.  CONCLUSION

For the foregoing reasons, Respondent’s motion for summary judgstentlaims32
and 33is GRANTED. In addition, because Petitioner’s arguments as to claims 32 and 33 are
unavailing, Petitioner’s request for an evidentiary hearing as to claime323as also DENIED.
See Qully, 725 F.3d at 1075 (“[A]n evidentiary hearing is pointless once the district court has
determined that § 2254(d) precludes habeas relief.”).

IT IS SO ORDERED.

Dated:July8, 2016 :ﬁ # Kﬂ
[}

LUCY H.G@OH
United States District Judge
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