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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

DAVID A. GAUNTLETT, Case No.5:11<cv-00455EJD
Plaintiff, ORDER GRANTING DEFENDANT’S

MOTION FOR SUMMARY

V. JUDGMENT AND DENYING
PLAINTIFF'S C ROSSMOTION FOR
ILLINOIS UNION INSURANCE COMPANY, RECONSIDERATION

Defendant. (DocketltemNos. 32, 34, 51)

Pending before the court is Defendant lllinois Union Insurance Companiitsofd

Union”) motion for summary judgment, seeking an order that it did not have a duty to defend {
underlying lawsuitSeeDocket No. 32. Also pending before the court is Plaintiff David A.
Gauntlett's (“Gauntlett”) Crosmotion for Reconsideration of the court’s November 1, 2011 Ord
Denying Plaintiff's Motion for Partial Summary Judgment (“November 1, 2011rQrdgee
Docket No. 34.

Having reviewed the parties’ submissions, the court previously fthimdhatter appropriate
for decision without oral argument. @iL.R. 7-1(b). For the reasons discussed below, the court
GRANTS lllinois Union’s motion for summary judgment and DENIES Gauntlettsion for

reconsideration.
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. BACKGROUND
A. The lllinois Union Policy
lllinois Union issued Employment Practices Liability Insurance Pdlioy 1262658 to
Gauntlett, as the named insured, effective July 10, 2006 through July 10, 2007 (the “Padiey”).
Docket No. 10-1The Policy Dedhrations Page states that it is an “Employment Practices

Insurance Coverage Claims First Made and Reported” pddicgt 1-3. It further provides:

THIS IS A CLAIMS-MADE AND REPORTED POLICY- PLEASE READ IT
CAREFULLY.

NOTICE: THIS IS A CLAIMSMADE AND REPORTED POLICY. EXCEPT AS
OTHERWISE STATED, THE COVERAGE PROVIDED BY THIS POLICY IS
LIMITED TO LIABILITY FOR EMPLOYMENT -RELATED DISCRIMINATION,
EMPLOYMENT-RELATED HARASSMENT AND INAPPROPRIATE
EMPLOYMENT FOR WHICH CLAIMS ARE FIRST MADE AGAINST THE
INSURED WHILE THE POLICY IS IN FORCE AND THAT ARE REPORTED TO
US DURING THE POLICY PERIOD OR ANY LIMITED OR EXTENDED PERIOD.

* k k% %

EMPLOYMENT PRACTICES INSURANCE

* k k Kk *

This policy covers Claims allegirigmployment-related Discrimination,
Employment-related Harassmentandinappropriate Employment Conduct

liability in accordance with the terms, conditions, limitations and exclusionsretrio
this policy. . . .

* %k k% %

|. COVERAGE: WHAT IS COVERED

A. We will pay Loss amounts that tiresured is legally obligated to pay on
account of a Claim because of an Insured Event to which this policy
applies. ..

B. This policy applies only if:

1. A Claim is first made against the insured in accordance with Sdttion
WHEN COVERAGE IS PROVIDED ;

2. The Claim is first reported in accordance with SecibrwWHEN
COVERAGE IS PROVIDED section and the CONDITIONS section
X. A. Duties in the Event of a Claim and

* k k% %

C. Defense We have the right and duty to defend any Claim made or
brought against any Insured to which this policy applies . . ..

* k k% %
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E. Duty to pay. We have the duty to pay any Loss that results from any
Claim made or brought against any insured to which this policy applies....
We have the duty to pay Defense Costs incurred for the defense of any
Claim which is controlled by us.

* k k% %

EXCLUSIONS: WHAT IS NOT COVERED

* k k% %

C. Employee Retirement Income Security Act and Othetaws. This
policy does not cover any Loss imposed on the insured under:

* k k% %

2. The Fair Labor Standards Act (except the Equal Pay Act);

* k k k%

7.Rules or regulations promulgated under any of such statutes or laws,
amendments thereto or similar provisions of any federal, state or local
statutory law or common law;

* k k% %

J. Gain or Profit. This policy does not cover any Loss based upasing
out of, or attributable to an insured gaining in fact any profit,
remuneration or financial advantage to which such insured was not
legally entitled.

* k k k%

lll. WHEN COVERAGE IS PROVIDED

A. This policy applies only to Claims arising out of an Insured Event that are
first made or brought during the Policy Period and reported during the
Policy Period or, if applicable, during the Limited or the Extended
Reporting Period. A Claim is considered to be first made on the date a
Management or Supervising Employee is served or first receives notice
of a Claim. The date of Claim arising from a fact, situation or
circumstance reported in accordance with the Notice of Potential Claim
Condition will be the date notice is given under the policy.

B. Limited Reporting Period means the thirty (30) day period after the
policy ends, during which Claims first made or brought during the Policy
Period can be reported.

* k k k%
XI. DEFINITIONS
A. Claim(s) means:

1. A written demand for monetary damages;

2. A civil proceeding commenced by the service of a complaint or similar
pleading . . . . against any insured, . . .

* k k k %k
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B. Defense Costmean those reasonable and necessary expenses that result
from the investigation, settlement or defense of a specific Claim including
attorney fees and expenses, . . .

* k k k %k

F. First Party Insured Event means actual or alleged actsEmhployment
related Discrimination, Employmen¢lated Harassment, or Inappropriate
Employment Conduct by an insured against an Employee, former Employee
or applicant for employment with an insured entity.

G. Inappropriate Employment Conduct means any acal or alleged:

* k k k %k

3. Employment+elated misrepresentation tohumiliation of, or retaliation
againstan Employee. . ..

* k k k%

6. Employment related libel, slander, defamation of charactmyor
invasion of right of privacy of an Employee. . . .

H. Insured Eventincludes a First Party Insured Event . . .

* k k k %k

l. Loss

1. Loss means the amount the insureds become legally obligated to pay on
account of eaclklaim . . . made against thefor . . . Inappropriate
Employment Conduct for which coverage applies, including, but not limited
to, damages . . . settlements and Defense Costs.

2. Loss does not include . . . amounts owed ufetkral, state, or local
wage and hour laws.

Id. at -5 — 1-13 (emphasis added.)
B. The Tarzi Action

On May 9, 2007, Mariam Tarzi (“Tarzi”), a longne Gauntlett employee, wrote a letter to
Gauntlett demanding unpaid overtime wages, plus interest, for libatshe claimed thave

worked as a noexempt employee. Tarzi’s letter stated:

“As you know,during my Nine (9) years of employment with the Firm, there
have been numerous instances when | had to work more than eight (8) hours in one day
or more than forty (40) hours in a week. The time records in the Firm’s computer
system confirm this fact. Hower, | have never been paid any overtime.

Although | have been classified as an exempt employee throughout my
employment, | have since learned that | am not an exempt employee bassghunea
of factors, including but not limited to, the nature of my job duties and functions. In
view thereof, | am entitled to and hereby request immediate payoneait of my
unpaid overtime wages. As evidenced by the attached chart, | am owed unpaid overtime
wages, plus interest. Please confirm your intent to hgmarobligation regarding my
overtime pay by this Friday, May 10, 2007, 9:30 a.m.”
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SeeZaroski Decl. Ex. B, Docket Item No. 16-2.

Gauntlett responded to Tarzi’s letter on May 25, 2007, addressing her “claim for unpaid
overtime wages,” and denying that she was an exempt employed. EgeA at 8, Docket No.
16-1. On June 25, 2007, Gauntlett notified Illinois Union offthezi claim arising from her May
9, 2007 letter and submitted (1) a copy of a Supplemental Claim Information form saimgna
Tarzi's clam for unpaid overtimevages(2) the letter from Gauntlett to Tarzi dated May 25, 200]
and (3) correspondence from the Employment Development Department regandirg) T
unemploymentlaim. Seead. T 3,Ex. A, Docket No. 16-1.

On August 16, 2007, Tarfiled suit against Gauntletin an action entitledarzi v. Gauntlett

& Associates, et glConsolidated Superior Courts of California, County of Orange, Central

District, Case No. 0GC-08999 (the Tarziaction”). SeeGauntlett Decl. Ex. 2, Docket No. 10-2.

The complaint in th&arziaction raised the following allegations:

5. Plaintiff became employed by defendant as a file clerk in June of 1998. From
the onset of her employmentefendant classified her as an “exempt” emplpyee
earning a monthly sakaof $3,200. . . .

6. In late 2000, in addition to her duties as defendant’s file clerk, plaintiff was
given additional job duties in that she began acting as defendant Gauntlstisgber
assistant. . . . But for her file clerk duties, defendant Gauasisigned plaintiff her
daily and weekly list of projects to be completed. . . . On many occasions, defendant
Gauntlett required that plaintiff work late hours, on holiday and weekends to complete
her assigned work.

7. In addition to the tasks set forth above, as part of her “exempt” duties,
defendant Gauntlett assigned plaintiff to: . . . [various duties assisting Gaumtlett
personal matters.]

8. As a result of the numerous and diverse tasks Plaintiff was required to perform
by defendant Gauntlett, Plaintiff did not take rest periods, often did not take a lunch, or
would eat at her desk. When Plaintiff did leave the office on a “lunch break,” she often
spent the entirety of her breaks running personal errands for defendant Gauntlett
Plaintiff worked overtime on a daily basis to meet defendant Gauntlett's demanding
needs and deadlines.

* k k% %

10. On May 10, 2007, plaintiff provided defendant Gaundd¢tter regarding
what she reasonably believed to be his choice to misclassify her as an “exempt”
employee. She requested payment for her unpaid overtime hours. When plaintiff
returned to work, she learned that all of her stored email communications, over 3000,
had been deleted from her work compuBaintiff immediately brought this to the
attention of defendant’s Technology Manager who stated that he knew nothing about
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the misingdocuments. He looked at plaintiff's computer and did, however, confirm
thatsomeone had changed her settings and debetestored anails. Plaintiff then

advised defendant Gauntlett that someone had logged into her computer, manipulated
the settings and deleted several thousaniés. Defendant Gauntlett had no response.

11. On May 14, 2007, after no written or verbal response to her demand for
overtime compensation, Plaintiff gave her resignation. On May 17, 2007, defendant
Gauntlettresponded to plaintiff's resignation letter, by stating: “Preliminary, uldo
like to state that the firm absolutely disputes your claims for overtime wage$/a®
25, 2007, he sent a follow up letter stating that Plaintiff was not entitled to overtime
wages.

12. Plaintiff estimates that the total number of straight overtime hours worked
between August 15, 2003 and May 14, 2007 to be in excess of 1131 hours. During this
same time period, plaintiff estimates that the number of hours worked over 12 in a
given work day and/or on legal holidays to be in excess of 117. Within this time period,
plaintiff also estimates that the total number of days wherein plaintiff was eitbedfo
to perform work related tasks or personal ventures for defendant Gauntlett during her
designated meal periods or simply could not take a lunch at all was in excess of 567.
Finally, plaintiff estimates that the total number of missed rest breaks wasesseai{c
1512. To date, and despite her demands, plaintiff has not receivegirmbyrsement
for overtime hours, meal breaks or mileage reimbursement.

SeeDocket Item No. 10-2emphasis added)

Based on the abowaleged facts, Tarzi stated the following causes of action:

1. Failure to pay overtime wage&dl. Lab. Code 88§ 1194, 1199);

2. Failure to pay wages of terminated or resigned employeesL@niCode 8§ 201-203,
1199);

3. Failure to provide Rest Breaks and Meal Periods (Gdd. Code 88 226.7 and 512);

4. Failure to comply with Itemized Employee Wage StaterReavisions Cal.Lab. Code §
226(B)); and

5. Violations of the Unfair Competition lavC@l. Bus & Prof. Code 88 17200-17208).

Gauntlett provided notice of th&rziactionto lllinois Union on or about September 4, 2007
after it had been served withetiummons and complai@eeGauntlett Declf{ 67, Docket No.
10. Gauntlett requested that lllinois Union defend Gauntlett imdna action and provided
lllinois Union with a copy of Tarzi’'s complainid. No additional information or documents were
provided to lllinois Union by Gauntlett in connection with feazi action orTarziclaim. See

ZaroskiDecl. | 7, Docket No. 16-1.
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By letter dated September 27, 2007, lllinois Union declined coverage, claimingehat t
allegations in the Tarzi action could not fall within the Policy’s definition of cal/8ress” or
wereotherwise excluded by the Gain or Profit, the Compensation Earned or Due, and the
Employment Contracts Ekesions. Gauntlett Decl. 18, Ex. 3, Docket No. 10-3. Gauntlett paid fq
its own defense in the Tarzi action, and the matter was resolved through sdttieny& 1011.

On January 28, 201Gauntlett filed the insint declaratory judgment action, seeking to
establish that lllinois Union had a duty to defend Gauntlett in the undeflgirzjaction.See
Compl., Docket Item No. 1. On February 14, 2011, Gaurhklett filed a Motion for Partial
Summary Judgment rétinois Union’s Duty to Defend. On November 1, 2011, this court denied
Gauntlett’smotion forsummary judgment finding thatte Tarzi action idased solely orwage
and hour’claims; Plaintiff faced no potential liability to Tarzi for claimsmofsrepresentation or
invasion of privacy. Since the Policy terms clearly preclude wage andlagus from coverage,
Defendant owed Plaintiff no obligation to defend the Tarzi action.” November 1, 2011 ©Order &
15:10-13.

On January 3, 2012, Illinois Union filed this Motion for Summary JudgnSs®Docket No.
32. On January 13, 2012, Gauntfd#d its CrossMotion for Reconsideration, which as discussed
above the court deems to be a motion for leave to file a motion for reconsidesag®acket No.
34.

II. LEGAL STANDARD
A. Motion for Summary Judgment

The standard applied to a motiseeking partial summary judgment is identical to the
standard for a motion seeking summary judgment of the entire case. A motion feargum
judgment should be granted if “there is no genuine dispute as to any material factraongdheis

entitled to gudgment as a matter of law.” Fed. R. Civ. P. 56(a); Addisu v. Fred Meyer, Inc., 19

F.3d 1130, 1134 (9th Cir. 2000). The moving party bears the initial burden of informing the cq
of the basis for the motion and identifying the portions of the pleadings, depositionersattsw

interrogatories, admissions, or affidavits that demonstrate the absentreable issue of material

7
Case No.: 5:1tv-00455EJD
ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFF’'S CROSSVIOTION FOR LEAVE TO FILE MOTION FOR
RECONSIDERATION

-




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwN B O

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (198Ghe moving party meets this initial

burden, the burden shifts to the non-moving party to go beyond the pleadings and designate
“specific facts showing that there is a genuine issue for tfadldtex 477 U.S. at 324. A genuine
issue for trial exists if the nemoving party presents evidence from which a reasonable jury
viewing the evidence in the light most favorable to that party, could resolve theahigsue in

his or her favorAnderson v. Liberty Lobby, Inc477 U.S. 242, 248-49 (9th Cir. 1991).

Conversely, summary judgment must be granted where a party “fails to raa&eriag sufficient
to establish the existence of an element essential to that party's case, otinatipeinty will bear

the burden of proof at trialCelotex 477 U.S. at 322.

B. Duty To Defend
It is afundamental rule of law that an insurer has a duty to defend an insured if it becomes
aware of, or if the third party lawsuit pleads, facts giving rise to the paitémticoverag under

the insuring agreemereeFood Pro Intern., Inc. v. Farmers Ins. Exchange, 169 Cal. App. 4th

976, 985 (2008)It is the insured’s initial burden to show that a claim potentially falls within the

scope othe insurer’s coverageRoyal Globe Ins. Co. v. Whitaker, 181 Cal. App. 3d 532, 537

(1986).Where the facts create potential for coverage, however, there is no duty to defénd. “
order to establish a duty to defend, an insured need only establish the existence ofah footent
coverage; while to avoid the duty, the insurer must establish seaed of any such potentfal.

Ringler Associatetnc. v. Maryland Casualty Co., 80 Cal. App. 4th 1165, 1186 (206@&rnal

citations omitted)Doubts concerning the potential for coverage, and theref@existence of a

defense duty must be resolved in favor of the insured. Montrose Chemical Corp. v. Superijor (

6 Cal.4th 287, 299-300 (1993
Whether an insurer has a duty to defend its insured against a third party complaint is
determined as of the time the inception of the third party lawsuitld. at 295. The insurer does

so ‘by reference toe policy, the complaint and all facts known to the insurer from any sburce

Id. at 300.As an initial step, the allegations of the complaint are compared with the terms of the

policy. Atlantic Mut. Ins. Co. v. J. Lamb, Inc., 100 Cal. App. 4th 1017, 1033 (20020tS
8
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extrinsic to the complaint also give rise to a duty to defend when they reveallalippssat the
claim may be covered by the policyd. Whether coverage exists does not depend on the labels
given to the causes of action in the tipatty complaint; instead it rests on whetheraheged
facts orknown extrinsic factseveal goossibilitythat the claim may be covered by the polidg.”
at 1034(citing Hurley Constr. Co. v. State Farm Fire & Cas. Co., 10 Cal. App. 4th 533, 538
(1992)).

These facts must b&fown by the insurer at the inception of the third party lawsuit.”

Gunderson v. Fire Ins. Exchange, 37 Cal. App. 4th 1106, 1114 (1995). An insured may not trigge!

the duty to defend by speculating about claims that have notllegad or asserteGolden Eagle
Ins. Corp. v. Cerired Ltd, 148 Cal. App. 4th 976, 988 (2007); Gunders3hCal. App. 4th at

1114; Hurley Constr., 10 Cal. App. 4th at 538V]hile the universe of facts bearing on whether &
claim is potentially covered includes extringcts known to the insurer at the inception of the sy
as well as the facts in the complaint, it does not include made up facts, just beocaadadts
might naturally be supposed to exist along with the known facts. An insuredeistitied to a
defense just because one can imagine some additional facts which wouldhergatetial for
coverage.’Friedman Prof. Mgmt Co., Inc. v. Norcel Mut. Ins. Co., 120 Cal. App. 4th 17, 34-35
(2004).

C. Rules Governing Interpretation of Insurance Policies
In California,insurance contracts are to be interpreted in the same manner as any other
contract, with the fundamental goal of giving effect to the mutual intention ofittiegpBank of

the West v. Superior Court, 2 Cal. 4th 1254, 1264 (1992). To that end, “words in an insurancq

policy are to be read in their plain and ordinary sense. Ambiguity cannot be basedaored s

instead of reasonable interpretation of a policy’s terms .McKee v. State Farm Fire & Cas. Co.

145 Cal. App. 3d 772, 776 (1983) (citation omittesde als@Am. Intern. Underwriters Ins. Co. v.

Am. Guarantee and Liability Ins. Co., 181 Cal. App. 4th 616, 629 (2010) (“An insurance policy i

not rendered ambiguous or uncertain because of a strained or greafiynatcorrect reading of

the policy's terms. . . . strict construction does not mean strained constfyatiennal citations
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and punctuation omitted)). “Any ambiguous terms are resolved in the insureds’ favasterdnsi

with the insuredsteasonablexpectations.Safeco Ins. Co. v. Robe#t, 26 Cal. 4th 758, 763

(2001). Furthermore, policy exclusions are strictly construed, while exceptiexslusions are
broadly consued in favor of the insured. Health Net, Inc. v. RLI Ins. Co., 206 Cal. App. 232, 2
(2012).

lll. DISCUSSION
A. Motion for Leave To File a Motion for Reconsideration
OnJanuary 12, 201 Zauntlett filed itsnotion entitled, Crossmotion for Reconsideration

Pursuant to Rules 59 and 60 Partial Summary Judgment Motion Re lllinois Union’s Duty to

Defend and SettJéseeking reconsideration of the court’s November 1, 2011 Order. Docket Ng.

34.

Gauntlett claims ibringsis motion pursuant to Civil L.R. 7-18. This district, however, does
not have a Civil L.R. 7-18. The court therefore applies Civil L.R. 7-9, which governs motions f
reconsiderations. Pursuant to Rule 7&hy party may make a motion before a Judge reaquesti
that the Judge grant the party leave to file a motion for reconsideration of enhycutory order

made by that Judge on any ground set forth in Civil L.B(@}.No party may notice a motion for

reconsideration without first obtaining leave of Qduorfile the motior’ Civil L.R. 7-9(a)

(emphasis addedT hus, the motion for reconsideration, which was filed without leave of ¢surt,
procedurally impropeand is therefore DENIED.

Gauntlett also claims he bases his motion on Fed. R. Civ. P. 59 and 60. Rule 59(e) allov

a motion to alter or amend a judgment. Here, no judgment has been entered, and therefore np

motion under Rule 59(e) can be filé&imilarly, under Rule 6®), a court may relieve a party

from a“final jJudgment, order, or proceed).” Prudential Real Estate Affiliates, Inc. v. PPR Realt

Inc., 204 F.3d 867, 880 (9th Cir. 200@pwe v. McGrawHill Cos., 361 F3d 335, 343 (7th Cir.

! Additionally, a Rule 59(e) “motion to alter or amend a judgment must be filed nohate2®
days after the entry of the judgment.” Fed. R. Civ. P. 59(e). The motion for recotisideras
filed on January 12, 2012, more than 28 days after the November 1, 2011 Order was issued.
this reason as well, Gauntlett’s motion can not be brought under Rule 59(e).

10
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2004). A denial of summary judgment is not a final or&eeMiller v. Schoenen, 75 F.3d 1305,

1308 (8th Cir. 198) (orders denying summary judgmeratré not final eders in the traditional
sens®); c.f. Padfield v. AIG Life Ins. Co., 290 F3d 1121, 1124 (9th Cir. 2002) (order denying

summary judgmerns reviewable when coupled with grant of summary judgment to opposing
party). Becausen order denying partial summary judgment is interlocutory in nahdes not a
judgment andloes not terminate an action as to all claims and partiesSR(g¢and Rulé0(b)
do not apply to Gauntlett’s cross-motion feconsideration.

Accordingly, Gauntlett’s motion is DENIED on these bases as well.
B. Motion for Summary Judgment

The court therefore turns to lllirmUnion’s motionfor summary judgment th#te
underlyingTarziactiondid not triggeiits duty to defend. Docket No. 32.
1. Estoppel

As a threshold matteGauntlettargueghat Illinois Unionshould be estopped from asserting
lack of coverage for invasion of a right of privacy or misrepresentation assafdragenying its
duty to defend.

To demastrate estoppel, “(1}]pe party to be estopped must know the facts; (2) he must
intend that his conduct shall be acted upon, or must so act that the party assertiiog pled esd
the right to believe that it was so intended; (3) the party assedmrgstoppel must be ignorant of

the true state of facts; and, (4) he must rely upon the conduct to his"igpray, Gould &

Bowers v. Assoc. Intern. Ins. Co., 71 Cal. App. 4th 1260, 1262 (1999). Application of estoppe] i

the insurance context typically arises from some affirmative, misleadimduct on the part of the

insurer.Spray 71 Cal. App. 4th at 1268. Absent such affirmative conduct, estoppel may arise 1

silence when the party haslaty to speak, such as where a legal obligation requires discltksure
Gauntlett does not cite to any evidence in support of any @l¢neentf estoppel The

entirety of Gauntlett’s estoppel argument consists of three sentences:

“Notably, Illinois Union did not initially analyze whether the fact allégrad
supporting the wage and hour claims could support coverage under its EPLI policy fo
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a form of covered invasion @fivacy or a misrepresentatidhis an‘after the fact
construction which followed the denial of any defense or settlement reimbutsieme

the underlying actiorit should be estopped from making any arguments to contest any
evidence brought to its attention in connection with this action as an additional grounds
for declining a defensk.

Opp’n at 7:138:1 (citations omitted)Docket No. 34Because Gauntlett neither cites the standarg
for estoppel nor attempts to demonstrate that that standard is satisfiildiy Union’s conduct,
the court DENIES Gauntlett’s request for estoppel.
2. Wage and Hour Claims

lllinois Union argues that Tarzi’'s wage and hour claim are not covered bylibg. Hhe
Policy only covers “lbss amounts that the Insured is legally obligated to pay on account of a g
becaus®f an Insured Event3eeDocket No. 10t at 15. Wage and hour violations not included
in the definition of anyFirst Partylnsured Event Seeid. at 1-13. Additionally, the definition of
“Loss” excludesa]lmounts owed under federalast or localvage and hour lawsSeeid. at 1-
14. Additionally, the Policy barsoverage for anjoss imposed on the insured under thig Eabor
Standards Act (“FLSA™pr similar provisions of state statutory law, such as the California Labg

Code or Business and Professions C&deid. at 1-6; c.f. TriTech Software Syemsv. U.S.

Specialty Ins. Co., 201WL 5174371 at *6-7 (C.D. Cal. Dec. 13, 2010) (explaining the purpose

an FLSA exclusion and the extent to which it covers similar state claBaghtlettdoes not
dispute that the wage and hour claims are excluded from coverage.

AlthoughTarzi’'swage and hour claims are excluded from coverage, Tarzi could still
maintain a claim for misrepresentation or invasion of privacy claims againstl&@atEven ifan
exclusion applies to a cause of action that is expressly pleaded, the defensk ansg $or other

claims that fall outside the excluded categorges, e.g.National Union Fire Ins. Co. of

PittsburghPA v. Seagate Technology, Inc., 233 Fed. Appx. 614, 616 (9th Cir. 2007). In other

words, claims byrarzi for misrepresentatiaor invasion of privacy again&auntlettcould
proceed and succeed even if Tarzi were not entitled to unpaid wagesodrthereforeconsiders
whether claim®f misregesentation or invasion of privacy were potentially alleged in the Tarzi

action, triggering lllinois Union’s duty to defend.
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3. Invasion of Right of Privacy
Gauntlettandlllinois Union dispute whether the underlying complaint raised allegations th
potentially support a claim for invasion of priva@Gauntlettbases its argument on Tarzi’s
allegationthatsomeone hatbgged into hework computer, manipulated the settingad deleted
3,000 e-mails from her work comput&eeGauntlett Decl. Ex. 2 10, Docket Item No. 10-2.
The Policy states provides coverage farappropriateEmploymentConduct,” which

means “[e]mployment relatdibel, slanderdefamation of character any invasion of right of

privacy of an Employee, . .”. SeeDocket No. 10-ht 1-:13 (emphasis added). The court

previously interpreted “any invasion of a right of privacy” to refer to commendas involving

the invasion of a right of privadyecause,

“California courts have recognized that insurance coverage for ‘offeased claims,
including invasion of privacy, typically relate to one or more types of common law
torts.SeeACS Systems, Inc. v. St. Paul Fire & Marine Ins. Co., 147 Cal. App. 4th 137,
147 (2007)Fibreboard Corp. v. Hartford Acc. & Indem. Ca6 Cal. App. 4th 492,

511 (1993). Pursuant to the doctrinesfsdem generis, this conclusion is reinforced

by the location of the terfimvasion of right ofprivacy next to other torts, such as libel
and slander.”

November 1, 2011 Order at 12:11-16. The cownhttieterminethat theTarzi Complaint alleged
none of the elements of a privacy violation based on intrukloat 13.The court specifically

noted that the Tarzi Complaint did not allege

“that her email communications had been searched, that these communications were
personal, or that she had a reasonable expectation of privacy in the contentsfof any
the deleted -enail communications stored in her work computer. Tarzi also did not
allege that she was offended by the event or suffered mental anguish oreany oth
damage as a reslilt

Id. at 13:11-16. Furthermore, the court found that the allegation alone that )8 were
deleted fronmTarzi’'s work computer did nataisea potential thaa violation of the right of privacy
coverage was being assertkt.at 13-15.

In line with the court’s prior holdindllinois Union moves for summary judgment that the
Tarziaction did notriggerits duty to defend Gauntlefitom liability for invasion ofthe right of
privacy.Specifically,lllinois Union argues that the invasion of privacy language coverage relatg

to common law invasion of privacy torts, and Tregzi Complaint did not allege any of the
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elements of a privactort. lllinois Union further argues that Tarzbuld not claim she had a right
of privacy in her work computer.

Gauntlett argues that thpgain and ordinary meaning o&fiyinvasion of right of privacy” is
not limited to common law privacy torfsGauntlett argues that a layperson would understand th
language to mean coverage for invasion into a right to protection from interfevithaclusion.
SeeOpp’n at 16:10-12 (citing the dictionary definition of privacy). Gauntlett further artinae,
even if coverage welemited to common law tortgheTarzi Complaint raises a potential
“intrusion upon seclusion” tort violatidrand thagll of the elements of a particular tort need not |
pleaded in order to raise a potential for coverage sufficient to trigger and s slutgrto defend.
Id. at 16:14-18:9.

The court agrees with Gauntlett thatdetermining whether a potential for coverage existeq
the test is not whethdrarzi alleged facts sufficient to state a claim for relief under a common la

theory of invasion of privacy. Twin Star Ventures v. Universal UnderwritersClos No. 10-4284

MMC, 2012 WL 948842, at *4 (N.D. Cal. Mar. 20, 201Rather, the test is wheth€arzi’s
allegations raised a “pential for coverage” that a claim for invasion of the right of privacy could

be asserted. S&®allerv. Truck Ins. Exchange, Inc., 11 Cal. 4th 1, 26 (1995); CNA Casualty v.

Seaboard Surety Co., 176 Cal. App. 3d 598, 609 n. 4 (1986) (holding “it is not [the] insurer’s j

to analyze and evaluate the underlying claim of liability in order to rejecefieask ofiny claim

2 Gauntlett cites only one case applying California law in support of this anguimeens

Crafters, Inc. v. Liberty Mutual Fire Ins. C&No. C 04-1001 SBA, 2005 WL 146896, at *10 (N.D.
Cal. Jan. 20, 2005), a court in this Didttheld that the “right of privacy” was not limited to
common law tort claims but also included the California constitutional right to prarat
statutory privacy rights.

% Under California law, a privacy violation based upon “intrusion” consists@glements®First,
the defendant must intentionally intrude into a place, conversation, or matter ashdhehi
plaintiff has a reasonable expectation of privacy. Second, the intrusion must occuanner m
highly offensive to a reasonable persone3dnlimitations on the right to privacy are not
insignificant. Nonetheless, the cause of action recognizes a measureoobpeositrol over the
individual’'s autonomy, dignity, and serenity. The gravamen is the mental anguainedisvhen
both conditioms of liability exist.”Hernandez v. Hillsides, Inc47 Cal. 4th 272, 286 (2009)
(internal citations omitted) (holding that employer’s surveillance system did natevibe plaintiff
employee’s right to privacysee als@hulman v. Group W. Productiorieg., 18 Cal. 4th 200, 231
(1998); Taus v. Loftyst0 Cal. 4th 683, 725 (2007).
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that is not meritoonus”). Wherea potential for coverage existed, the insurer was obligated to

defend, gen if it was aware of a “sufre” defense to the underlying action, such as the “absen¢

of an element of a properly pleaded cause of action.idSe&612 n. 7(internal aqiotation and
citation omitted).

Applying this standard, however, the allegations inTthezi Complaint—that*all of her
stored email communications, over 3000, had been deleted from her work computer;” “someg
had changed her settings and deleted of her stored e-mails;” and “someone hadhtodued i
computer, manipulated the settings and deleted several thous@ait¥’e—do not raise a potential
for a claim for invasion foa right of privacy SeeGauntlett Decl. Ex. 2 1 10, Docket No. 10N&
potential claim is raisetegardless of whether the invasion of a right of privacy coverage is defi
by the intrusion upon seclusion tat by Gauntlett’s proposed plain meaning because Tarzi did
allege facts indicating that she had a right to privacy or a right to protearnrfterference with
seclusion with respect to her work computer or the emails stored on her work comipeiter. T
complaint contains no allegations regarding the nature of those emails, whetherklvemputer
contained any personal or private information, or facts otherwise showingh@dran expectation
of privacy or of seclusion in her work comput@auntlettis not entitled to a defense just because
one can imagine some additional facts which would create the potential forgen\G=a

Friedman Prof. Mgmt Co., Inc., 120 Cal. App. 4tt84-35.

In the court’s November 1, 2011 Order, the court reviewed the absence of anyoaigegat
regarding private, secret, or personal contenfamzi’'s work computer and case law indicating tha
an allegation that an employer accessed an employee’s work comipesaot, by itself, implicate
a right to privacy. The court reiterates its previous findingtti&aifarziComphint does not allege
any facts demonstrating the potential that an invasion of privacy claim coakséeed

Even if theTarzi Complaint does not raise the potential for a privacy cl@auntlett argues
thathadlllinois Union requested additional information before denying the claim, it would have
received evidence suppimg privacy invasion claimsSpecificaly, in May 2007, Gauntlett

employed Talon Executive Services (“Talon”), a computer forensic analysisAfhrmarranged for
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the analysis of aomputer that had been used by Tarzi while employ&aantlett. Alaniz Decl., |
4, Docket No. 35.Talon coped the hard drive from Tarzi’'s computer and inspdit, looking for
email and other Internet traffitd. The analysis of Tarzi’'s hard drive disclosed emails to and fron
Tarzi’s personal web based email accouids 7. Reports of Talon’s activity wouldave been
available tdllinois Union had it requestethat informationid. § 11

Although “[flacts extrinsic to the complaint also give rise to a duty to defend whgn the

reveal a possibility that the ata may be covered by the policy{orace Mann InsCo., 4 Cal.4th

at 1081, those facts must be “known by the insurer at the inception of the third party lawsuit,”

Gunderson, 37 Cal. App. 4811114 (emphasis adde@auntletthas not provided any authority
indicating thathe insurer’s duty to defend alkinges on extrinsic facts that a@t knownby the
insurer and are not tendered to the insurer. Accordingly diiné does not consider the Talon
forensic analysis in determining whethiéinois Union’s duty to defend was triggered in tharzi
action.

In sum, the court concludes that ferzi Complaint did not allege facts that support a
potential claim of invasion of a right of privacy and that Gauntlett has not provideasextri
evidence known tdllinois Union that would otherwise revealpossibility of a privacy claim.

4. Misrepresentation

Gauntlettandlllinois Union dispute whether the underlying complaint raised allegations th
potentially support a claim f@amploymentrelated misrepresentatio@auntlettbases its argument
on Taei's allegatiors thatGauntletthad “misclassif[ied] her as alexempt’ employeébut that
she “was a nomexempt employee” and therefore Gauntlett was required to pay Tarzi cveba®

Gauntlett Decl. Ex. 375, 10, 15, Docket No. 10-2.

* On January 20, 2012, lllinois Union filed a document entitled, “lllinios Union Insurance
Company'’s Objections to Declaration of Robert T. Alaniz in Opposition to lllinaisriJs Motion
for Summary Judgment3eeDocket No. 39. Civil Local Rule 7-3(c) provides that “[a]ny
evidentiary . . . objections to the opposition must be contained within the reply brief or
memorandum.” Civil L.R. B(c). Becase lllinois Union’s separately-filed objections are
procedurally improper, the court does not consider them for the purpabés ©fder.
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The Policy provides coverage for “InappropriataftoymentConduct,” which means
“Employmentrelated misrepresentation to, humiliation of, or retaliation against an Enegl@ee
Docket No. 10-1. Gauntlett previously argueatzi had pleaded a claim for the tort of negligent
misrepresentatigrwhich triggered coverage for an employmegiated misrepresentatioBee
November 1, 2011 Order at 11; PI's Reply to Def.’s Opp’n to Mot. for Partial Summ. Jlirkos: |

Union’s Duty To Defend at 7:15-9:4, Docket No. ’1The courtrejected that argument because,

“The Tarzi action did not allege any affirmative misrepresentations bytiéumor is
misrepresentation a required element of any of the Tarzi causes of actidnylatio

related to wage and hour conditions of employment. To view these allegations as
‘employmentrelated misrepresentatidns a strained interpretation of the Policy
language in light of the facts presented. Saé Diaries, Inc. v. RSUI Indem. Co., 617

F. Supp. 2d 1023, 1050 (E.D. Cal. 2009). For these reasons, the Tarzi action could not
conceivably impose liality against Plaintiff for an ‘employmesrelated

misrepresentatiofi.

November 1, 2011 Order at 11:21-12:5. In line with the court’s prior holding, lllinois Union mo
for summary judgment that ti@rzi action did notriggerits duty to defend Gauntlett from
liability for employmentrelatedmisrepresentatian

Gauntlett argues thabverage foan “employmentelated misrepresentation to. an
employee ..” is not language used in any special or technical s&aatlett contends th#te
tort of negligent misrepresentation need not be pleaded in ortteyger coverage for a
misrepresentation claim. Rath&auntlett arguesmisrepresentson” should be defined by its
ordinary meaning, which i%o represent incogctly, improperly, or falsely.” Opp’n at 8:15-16
(citing the dictionary definition of misrepresentation). Gauntlett arguésiticker this broader
definition of misrepresentatioifarzi’s allegation that she wassclassifed asexemptasserted a
potential claimSeeComplaint Y 10.

In support of his argument that misclassifying an employee is sufficiented agsotential

misrepresentation claim, Gauntlett reliesRynfessioal Security Consultants, Inc. v. U.S. Fire Ins.

® Gauntlett argues théte court erred in its November 1, 2011 Order by interpreting the
misrepresentation coveya to mean the tort of “negligent misrepresentation,” and then finllirig
the Tarzi allegations did not allege such a tort. The November 1, 2011 Order, however, did ng
determine that pleading the tort of negligent misrepresentation was ngdedsigger coverage.
Rather, the court discussed and rejected Gauntlett's argument that it had plegidedine
misrepresentation and that was sufficient under the Policy to trigger gevera

17
Case No.: 5:11v-00455EJD
ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT AND
DENYING PLAINTIFF'S CROSSMOTION FOR LEAVE TO FILE MOTION FOR
RECONSIDERATION

Ves




United States District Court
For the Northern District of California

© 00 N o o b~ wWw N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o0 h~N WwN B O

Co., No. CV 10-04588 SJO SSX, 2010 WL 4123786, at *3 (C.D. Cal. Sept. 22, RD10).

Professional Security, “[tle facts in the Underlying Acticspecifically allege tha@laintiff

‘[d]isseminated falsenformationthroughout [Plaintiff's] facilities and amongst [Plaintiff's]
employeesreciting that, under [Plaintiff's] labor policies and practices and undgo@& law,
the members of the lllegal Wages Class were not entitled to overtime competigatajassional

Security 2010 WL 4123786, at *@mphasis addedhn Professional Securityhe underlying

complaint alleged the employer had made affirmative false statetnetg®mployees
Here,howeverthe Tarzi Complaintdoes not allegthatGauntlett made angffirmative false

statement$o Tarzi Raher, it alleges only that @Gatlett misclassied Tarzi as an exempt

employee, which resulted in Tarzi not receiving all benefits to which shentrdsde The

allegations in th@arzi Complaintaremoresimilar to the allegations made @alifornia Diaries,

Inc. v. RSUI Indem. Co., 617 F. Supp. 2d 1023, 1050 (E.D. Cal. 2B0Galifornia Diariesa

complaint was filed against an insured employer allegiolgtions of various provisions of the
California Labor Code concerning denial of mandated meal periods, rest pegiodsuirsement
for employee uniforms, and wages due at termination. 617 F. Supp. 2d at hé49mployer
argued that these allegations triggered its insurance company'’s duty to algdemst claims
assertingemploymentelated misrepresentati®mo anemployee because the employer had
misrepresented that it would abide by the l&v.The courtheld that the employer’s interpretation
of “employmentrelated misrepresentations/as a strained interpretation of the Policy language
and the underlyingomplaint didnot allege any misrepresentatiolts.at 1050.

Gauntlett argues théte TarziComplaint is distinct from the underlying complaint in

California Diariesbecausenisclassfying an employeas exemptleading to her longerm reduced

compensation,i$ entirely different fronthesimple denial of miscellaneous benefi®pp’n at
13:5-7.From tle allegationthat Tarzi wasnisclassifiedas exemptGauntletiargues that the court
should infer that Gauntlett affirmatively maf#dse representations to Tamcluding “pay stubs as
a method of calculation of wage provided to Tarzi and other alleged statementrtiiat T

complaint assertetlOpp’n at 9:2-3 Gauntlett, however, does not cite to any portion of the Tarzi
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Complaint that alleges statements regarding Tarzi’'s exempt status were medm toeh pay
stubs or otherwise. This type of speculation about what potential false repressntaght have
been made bGauntlettcannot trigger an insurer’s duty to defend. “An insured is not entitled to
defense just because one can imagine some additional facts which wouldhergatetial for

coverage.Friedman Prof. Mgmt Co., Inc., 120 Cal. App. 4tl84-35 Golden Eagle Ins. Corp.,

148 Cal. App. 4tfat 988 (An insured may not trigger the duty to defend by speculating about
claims that have not beafieged or asser.

The court reaches the same conclusion it reached in its November 1, 2011 Order and
concludes thatanstruing Tarzi's allegation that she was misclassdedn exempt employée
bean “employmentrelated misrepresentation to an empldyeeguires a strained interpretation of
the Policy language and speculataiyout claims thawverenat alleged or assertedhus, thelarzi
action does not assert a potential claim for misrepresentation.

V. CONCLUSION

lllinois Union’s motion for summary judgment is GRANTEauntlett’'smotion to file a
statement recent decision (Docket No. 51) is DENIED.

Since this determination is dispositive of the sole cause of action assezteduthwill enter

judgment in favor of lllinois Union. The clerk shall close this file.

=000 s

EDWARD J. DAVIfA
United States Districludge

IT IS SO ORDERED
Dated: September 13, 2012
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