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= ) ORDER GRANTING MOTION S TO
a8 14 Plaintiff, )  DISMISS WITH LEAVE TO AMEND;
Do ) DENYING WITHOUT PREJUDICE
g5 19 V. )  MOTION FOR JUDGMENT ON THE
k= ) PLEADINGS
59 16 GENESIS FLUIDSOLUTIONSLTD. and )
L= MICHAEL K. HODGES )
5¢ 7 )  [Docket Item Nos.62, 65, 71, 72, 90]
- Defendantg Third-party plaintiffs, )
L 18 )
V. )
19 )
BLUE EARTH INC. f/k/a GENESIS FLUID )
20 || SOLUTIONS HOLDINGS INC., U.S. )
01 BANCORP,andU.S. BANK N.A,, )
)
Third-party defendants. )
22 )
23
24 Presently before the court aleeemotions. hird-party defendants U.S. Bank aBtlie
25 EarthIinc. eachmove separateltp dismiss the claims in the thighrty complaint undefederal
26 Rule of Civil Procedure2(b)(6).Plaintiff Press Rentalgc. moves for judgment on the pleadings
27 under Federal Rule of Civil Procedure 12(c) or for summary judgment under Fedleraf Rivil
28 Procedure 56 against Defendants Genesis Fluid Solutiong'Gehesis”) and Michael Hodges.
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For the reasonset forthbelow, the motions to dismissegraned, the motion for judgment
on the pleadings is denied, and the motion for summary judgment is granted in part.
. BACKGROUND
A. Press Rentals’ claims against Genesis
This action arises out tiie alleged breach of a settlement agreement signed by the part

in Eagle North America, Inc. v. Genesis Fluid Solutions, LTD, N.D. Case No08-cv-02060.

The parties in that case, plaintiff Eagle North America and defendansiG&ihad Solutions,
participatedn a settlement conference before Magistrate Judge Patricia Trumbull c24June
2009, and they reached a settlement two days after the cudddader the terms of the
settlement agreement, defendant Genesis Fluid Solutions was required to penitbEdgle

North America, Inc. a total of $152,000. Compl. Ex. A, Agreement 8§ 1. Genesis was required
pay $25,000 on or before July 26, 2008reafter, it was required to pay fifteen monthly
installments of $8,466.67 on the 26th day of each month starting in Augustr2@08ettlement
agreement includes a clause stating that “time is of the essence regarding thet gapedule”
and that “each and every payment must be delivered in hand to Eagle on or before the due d
Id.

Eagle agreed to discige all claims against Genesis as longGasesis made each of the
required payments on timigl. 8 3.Eagle also agreed to dismiss the action against Genesis whil
payments were being made in accordance with the agreement.

The agreement contains@ognovit Clause” that allows for the entry of a judgment by

confessionn the event of a breach by Genesis

In the event that Genesis does not fully comply with the payment provisions
of this Agreement within the time periods stated herein, Eagle is permitted to file
the attached Judgment by Confession documents with the Court. (Exhibits A, B, and
C hereto).The Judgment by Confession will expressly include the principal sum of
One Hundred Fifty Two Thousand Dollars ($152,000.00), less any paymestés ma
by Genesis, plus interest thereon accrued at the legal rate of ten percentgl0%) p
annum from June 26, 2009, plus attorney’s fees and costs—in amount according to
proof—incurred by Eagle prior to June 26, 2009 in the United States District Court,
Northern District of California, San Jose Division, Case No. C08 02060 RMW, plus
any attorney’s fees and costs incurred by Eagle in connection herewitlafie
26, 2009.
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Id. 8 4. In compliance with California Code of Civil Procedure 8§ 1132(b), counsékfoesis
executed a certificate of examination concerningudgmentby-confession provision.

Press Rentals, which was formerly known as Eagle North America, brisgectlon
against Genesignd Michael K. Hodges for breach of contract and for enfezo¢f the
settlement agreement signed by the parBesss Rentals seeks to recotagproximately”
$159,376.35, which is the total of the $152,000 less $101,200.03 in paynatady Genesis,
plusinterestof 10% accrued on the balance due on the principal sum from June 26, 2009
($5,233.09mnd all attorney’s fees and costs incurred by Press Rentals with respatiewith
underlying action and the enforcement of the settlement agreement.

Press Rentals alleges that Genesis failed to make the payh$&66.6that wasdue on
May 26, 2010pn time.Compl. I 20Eaglenotified Genesis of its failure to make the payment on
May 27, 2010. A check from Genesis Water Inc. was delivered to Eagle on June 1h@@h@ck
was dated May 28, 201@l. 1 21.Eagle accepted this check even though it was latéhbutank
would not honor the cheddecause the Genesis Watecount from which it was writtetid not
contain sufficient funddd. § 22.Genesis contactedaBle on June 16, 2010, to acknowledge that
the check it had tender¢a Eaglehad not been honored by the bank, but Genesis digayahe
money it owed to Eagle at this tim@enesis sent a check to Eagle on June 26, 2010, but Eagle
not cash it.

OnJuly 8, 2010, Eagle notified Genesis in writing of Genesis’ breach of the seitleme
agreement for failure tmake a timely payment on May 26 and demanded payment of $159,37
in accordance with the Cognovit Claukk.f 25. Genesis did not acknowledge this demand,;
instead, it sent to Eagéeveral checkfor $8,466.67 on July 26, August 13, August 26, and for
$6,933.34 orSeptembeB, none ofvhich Eagle cashed

On October 13, 2010, District Judge Fogel signed and entered the Judgment by Confe
submitted by EagleCompl., Ex. C. Genesis moved for relief from such judgment on the ground
that the entry of the judgment was procedurally void under the Federal Rules of Greitiere.

On March 28, 2011, District Judge Fogel issued an order granting Genesis’ motiortingdrsta

the Federal Rules of Civil Procedure require a party seeking to enforce ajudgnconfession to
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file a complaint under Rule 3 and to serve a summons under Rule 4. Compl. Ex. 4. This actio
follows. This court has jurisdiction over this action under 28 U.S.C. § 1332.

B. Third -party claims againstBlue Earth, Inc. and U.S. Bank

Genesis alleges that Genesis Fluid Solutions Holdings, which is now Bihe IBa.,
breached its agreementpay for Genesis’s outstanding deltkird-party Compl. 1 17-1&CF
No. 48.

Pursuant to a reverse merger transaction, Genesis Fluid Solutions, Ltd. became the
wholly-owned subsidiary of Genesis Fluid Solutions Holdings, Ithc] 17.0Out of this revese
merger transactio@enesis Fluid Solutions Holdingsgc. agreed to pay outstanding debts and
obligations of Genesigd. at 18 Genesis claim# have informed Blue Earth of its obligations
under its settlement agreement with Eagle, and Blue Batle paymentsf $8,466.6%0 Eagle
pursuanto the settlement agreemdram August 2009 to April 2010Ld. [ 19-21.Blue Earth
failed to make a payment due on May 26, 20401 23. On May 28, 201@enesis gave a check
to Eagle for $9,000 to cover the May 26 payment, but when Eagle tried to cash the check, U.}
Bank refused to honor the check for lack of sufficient fufdisf 27. When Genesis inquired as to
thebank’s refusal to honor the check, U.S. Bank sent to Genesis a letter stating #iatetsof
honor the check was an error because the account at issue had sufficient funtisatahthe
attempted withdrawald. f 28.Genesis sent this letter to Eagle, along with multiple checks to
cover the payments required by the settlement agreeldefif. 29-31. Eagle did not cash any of
the checksinstead, it filed the complaint against Genesis discussed in the previous.section
Genesis claims théecause othe acts oomissionf Blue Earth and U.S. Bank, it has and will
incur significantcosts and attorney’s fees in defendiggiast Eagle’s claimgd. T 41.

Genesis brings three claims against Blue Earth, all of which arise BlueoEarth’s failure
to make the May 26, 2010, payment to Eagle: (1) breach of contract; (2) promissppeksind
(3) negligence. These claims are counts one through three of thpdhiyccomplaintGenesis
also brings three claims against U.S. Bank, all of which arise out of U.S. Baihk's ta honor
the checkGenesis wrote to cover the May 26, 2010, payment: (1) breach of contract; (2) wron

dishonor; and (3) negligence. These claims are counts four through six of the thircopgptgtint.
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All claims in the thirdparty complaint arise out of California laivhe court has jurisdiction over
the thid-party complaint under 28 U.S.C. § 1367.
. LEGAL STANDARDS
A. Motion to dismiss
Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead eaioh wigh sufficient
specificity to “give the deferaht fair notice of what the . . . claim is and the grounds upon whick

rests.”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations omitted).

complaint which falls short of the Rule 8(a) standard may therefore be didnfigsfails to state a
claim upon which relief can be granted. FdCiv. P. 12(b)(6). “Dismissal under Rule 12(b)(6) is
appropriate only where the complaint lacks a cognizable legal theory @ieniffacts to support a
cognizable legal theory.” Mendiondo v. Centinela Hosp. Med, &2d F.3d 1097, 1104 (9th Cir.
2008).

When deciding whether to grant a motion to dismiss, the court must accept as tugd-all

pleaded factual allegationg&shcroft v. Igbal, 556 U.S. 662, 679, 129 S.Ct. 1937, 173 L.Ed.2d

868 (2009). The court must alsonstrue the alleged facts in the light most favorable to the
plaintiff. Love v. United States, 915 F.2d 1242, 1245 (9th Cir. 1988). However, “courts are nof

bound to accept as true a legal conclusion couched as a factual alledatiombly, 550 U.S. at

555. Moreover, anything beyond the pleadings generally may not be examined. EtalSRadios,

Inc. v. Richard Feiner & Cp896 F.2d 1542, 1555 n.19 (9th Cir. 1990). But “material which is

properly submitted as part of the complaint may be considéefFashinbly, 550 U.S. at 555.

“Dismissal with prejudice and without leave to amend is not appropriate unleskedris ¢

that the complaint could not be saved by amendment.” Eminence Capital, LLC v. Aspeon, Ind.

316 F.3d 1048, 1052 (9th Cir. 2003). “A districucts failure to consider the relevant factors ang
articulate why dismissal should be with prejudice instead of without prejudizeonatitute an
abuse of discretionJd.

B. Motion for judgment on the pleadings

“After the pleadings are closeébut earlyenough not to delay trial—a party may move fo

judgment on the pleadings.” Fed. R. Civ. P. 1Xederal Rule of Civil Procedure 7 (@escribes
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when the pleadings are closed for the purposes of a motion for judgment on the pleadings, a
“defines whatfilings are considered pleadings and declares which pleadings shidtbeith the

district court.”See Doe v. United State$19 F.3d 1058, 1061 (9th Cir. 2005) (citation omitted).

Only the following pleadings are allowed under Rule 7@)cdmplainiand an answer; a reply to a

counterclaim denominated as such; an answer to a dass-if the answer contains a cross

claim; a thirdparty complaint, if a person who was not an original party is summoned under the

provisions of Rule 14; and a thighrty answer if a thirgharty complaint is served. No other

pleading shall be allowed, except that the court may order a reply to an answthirdparty

answer Id.
I1l. DISCUSSION
A. Blue Earth’s motion to dismissis grantedwith leave to amend
1. The court hassubject matter jurisdiction over the third party complaint

Blue Earth argues that Genesis and Hodges have not established that thisscaubjdta
matter jurisdiction over this action, as the claims in the 4handy complaint do notatisfy the
$75,000 amounir-controversy requirement for diversity jurisdiction under 28 U.S.C. § 1332. T
court finds that it has jurisdiction of the thipérty complaint under 28 U.S.C. § 1367(a), as the
claims in the thireparty complaint form partfdhe same case or controversy as the claims in the
original complaint brought by Press Rentals. See 28 U.S.C. § 1367(aa(i¥ILivil action of
which the district courts have original jurisdiction, the district courts shedl kapplemental
jurisdiction over all other claims that are so related to claims in the action within sgicialor
jurisdiction that they form part of the same case or controversy under Altticfehe United
States Constitution. Such supplemental jurisdiction shall inclugdesthat involve the joinder or
intervention of additional parti€3.

Although the third party complaint fails to plead enough facts to supports its clam, it
clear from that the third party complaint is of an indemnificatory naturetarsdfalls undethe
ambit of Rule 14. Just because the third party complaint pleads a breach of camtracattier
than “equitable contribution” is not dispositive; the allegations of the third pamtylaint, though

presently insufficient, do support the exercitsupplemental jurisdiction.
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2. The ripenessdoctrine does not bar Genesis from going forward

Rule 14 allows a defendant to implead a third party for indemnification purposes beforg

being held definitively liableSeeFed. R. Civ. P. 14(a)(1). The uncertainty of the nature or amot
of Genesis’s liability does not preclude a third party complaint on ripeness grounds
3. The third party complaint fails to state a claim for lreach of contract
To state a claim for breach of contract under California law, a plaintiff must: §iBdhe
contract, (2) the plaintiffperformance or excuserfoonperformance, (3) the defendarteach,

and (4) the resulting damageghe plaintiff. Careau & Cov. Security PacBus Credit, Inc, 222

Cal. App. 3d 1371, 1389 (Cal. Ct. App. 1990) (citation omitted).

Here, Genesis and Hodges falil to allege the contract with sufficient spgchis
discussed above, a plaintiff must plead “the contract eithis bgrms, set out verbatim in the
complaint or a copy of the contract attached to the complaint and incorporated thesfardnce,
or by its legal effect.North County, 685 F. Supp. 2d at 1122 (citation omitt@é&nesis and
Hodge state conclusorithat “Third-Party Plaintiff Genesis Fluid Solutions, Ltd. and Thiarty
DefendanBlue Earth, formerly Genesis Fluid Solutions Holdings, Inc., entered irdgraement
whereby Blue Earth agreed to pay the financial debts and obligatidisrdfParty Raintiff
Genesis. Third-party Compl. 9 43This allegation is insufficiently detailed to give notice to Blue
Earth of the contract alleged to be breaclkextordingly, count one of the thinarty complaint is
dismissed with leave to amend.

4, The third party complaint fails to state a claim for gomissory estoppel

To state a claim for promissory estoppetlar California lawa plaintiff must pleadi(1) a
promise clear and unambiguous in its terms; (2) reliance by the party to whproithise is
made; (3) his reliance must be both reasonable and foreseeable; and (4ythsspating the

estoppel must be injured by his reliandeaks v. Coast Fed. Sav. & Loan Ass60 Cal. App. 3d

885, 890 (Cal. Ct. App. 1976JA] p romise must be definite enouttat a court can determine the
scope of the duty and the limits of performance must be sufficiently defined to proaitienalr

basis for the assessment of damagé&eh Holly Entertainment, Inc. v. Tektronix Inc., 343 F.3d

1000, 1017 (9th Cir. 2003) (quoting Ladas v. Cal. State Auto. Ass’'n, 19 Cal.App.4th 761, 770
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Ct. App. 1993)):[A] promise that is vague, general or of indeterminate application is not

enforceable.’Aquilar v. Int'l Longshoreme’s Union Locall0, 966 F.2d 443, 446 (9th Cir. 199

(citation omitted).

The third party complaint alleges that as a result of a reverse merger transgatien
Earth, Inc.[] agreed to pay outstanding debts and obligations of Genesis.” TittwBwapl. T 18.
The complaint does not specify which outstanding debts and obligations were cobhesssimay
have beemletermined by whatever contract was involved in the reverse merger tiamdawat
Genesis has not adequately pleaded the existeraceanitract in the first place. Moreover, the
court cannot resolve Blue Earth’s contention that the promissory estoppelalaiasfanatter of
law due toconsideration given for the promise because the complaint has not establishact that
either.

5. The third party complaint fails to state a claimfor negligence
To state a claim for negligence under Califor@ev] a plaintiff must allege: (1) duty2)

breach of that duty; (3) injury resulting from the breach; andg4)agesHuggins v. Longs Drug

Stores California, Inc§ Cal.4th 124, 129 (1993The duty required for a negligence action cann

merely be an obligation created by an ordinary commercial corfalsinson Helicopter Co. v.

Dana Corp., 34 Cal. 4th 979, 989. “[Clonduct amounting to a breach of contract becomes tort|
only when it also violates a duty independent of the contract arising from prinofptes law.”

Erlich v. Menezes21 Cal. 4th 543, 551 (1999).

It appears that the relationship between Blue EartiGamesiss entirely contractual
(although the contract has not been sufficiently pleaded), and that no duty or harrmreltebed
that would fall outside the scope of that contract. The economic loss rule discusséthsoR
Helicopterthus appears to bar the negligence claim, but out of an abundance of caution the ¢
will allow leave to amend because the relationship between Blue Earth and Genessis is
sufficiently clear.

B. U.S. Bank’s motion to dismiss is granteaith leave to amend

U.S. Bankmoves to dismissounts four through six of Genesis’ thipdsty complaint.lt

argues that it did not owe a duty of care to Genesis or Hodges because neithenvaérém
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customers, and that no contract existed between it and Genesis and Addese counts fail to
state a claim as presently written becausg tto not adequately establish the basis of the
relationship that Genesis and Hodges have with U.S. Bank.
1. The third party complaint fails to state a claim for lreach of contract

To state a claim for breach of contract under California law, a plaintiff must glgahe
contract, (2) thelaintiff's performance or excuserfoonperformance, (3he defendant’dreach,
and (4) the resulting damagedhe plaintiff. Careau & Cp222 Cal. App. 3@t 1389.

The first of these elements requires the plaintiff to plead “the contthet by its terms,
set out verbatim in the complaint or a copy of the contract attached to the comptaint

incorporated therein by reference, or by its legal efféébdrth County Commins Corp. v. Verizon

Global Networks, Inc., 685 F. Supp. 2d 1112, 1122 (S.D. Cal. 2010) (citationtanshl

guotation marks omitted).

Here, Genesis and Hedges fail to sufficiently plead the conlnaitte thirdparty
complaint,Genesis and Hedgssate conclusorilyhat “Third-Party Plaintiffs entered into a
banking relationship with Thir@artyDefendant U.S. Bank which was governed by a written
and/or oral agreementThird-party Compl. § 57As this allegation contains none of tredevant
terms of thaalleged contraci is insufficient to give notice to U.S. Bank under Rule 8.
Accordingly,Genesis and Hedges fail to state a claim for breach of contract.

Genesis and Hedges argue thaider théederal pleading standards claim is not
defective just because it does not state the contract terms verbatim or attpglogtibe contract
Opp’n at 10, Dkt. No. 87Thisargument is misguidedUnder the federal rules, a plaintiff may set
forth the contract verbatim in the complaint or plead it, as indicated, by exhibit, or plead it

according to its legal effectSeeBoland, Inc. v. Rolf C. Hagen (USA) Corp., 685 F. Supp. 2d

1094, 1102 (E.D. Cal. 2010) (citingeé.R. Civ. P. Official Form 3, 12andFed.R. Civ. P. 83.
Thus,when the complaint fails to allege the contract verbatim or fails to attach it as an déxhibit,
can be legally sufficieminly when it plead¢he contract’s legal effedtere, the legal effeddf the

alleged contract iabsent from the complaint.
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Even if the third party plaintiffs do not have a copy of the contract and are unable to gu
its terms, they can at the very least allege whose name is on the account, wiarizesto sign,
and other facts that are undoubtedly in their possession or knowledge. Mere allegations of a
“banking relationship” do not support a contract.

Although Genesis and Hedges make allegations in their opposition to U.Ss Bawtion
concerning theontractual relationship between Hodges and U.S. Bank, the court cannot cons
these allegations for the purposes of determining a 12(b)(6) motion unlessetieyhe
complaint.Accordingly, count four of the complaint is dismissed with leave to amend.

2. The third party complaint fails to state a claim for wongful dishonor

Under California Commercial Code Section 4402(b), ff@ajor bank is liable to its
customer for damages proximately caused by the wrongful dishonoriteha Liability is limited
to actual damages proved and may ideldamages for an arrest or prosecution of the customer
other consequentidamages.’California Commercial Code Section 4104(a)(5) defines “customg
as“a person having an account with a bank or for whom a bank has agreed to collect items,
including a bank that maintains an account at another bank.”

Here,Genesis and Hodges have not alleged sufficient facts to show that they were
customers of U.S. Bank within the meaning of section 4104. As discussed in the previous sed
the complaint is devoidfdacts showingvhat kind of agreement existed between U.S. Bank and
Genesis and Hodges. Accordingly, count five of the complaint is dismissed withdesawend.

3. The third party complaint fails to state a claim for regligence
To state a claim for negligence under Califor@ev] a plaintiff must allege: (Quty; @)

breach of that duty; (3) injury resulting from the breach; andg4)agesHuggins v. Longs Drug

Stores California, Inc§ Cal.4th 124, 129 (Cal. 1993).

Here,Genesis and Hodges fail to allege facts showing that U.S. Bank owed them a dut

care, because they have not allegetfficientfacts showing that they were U.S. Bank’s customers

within the meaning of California Commercial Code 4104 or that they had atraciual

relationship with U.S. Bank, as discussed in the previous secBeaRodriguez v. Bankfahe

West 162 Cal. App4th 454 461 (Cal. Ct. App. 2008) A bank’s basic duty of careto act with
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reasonable care in its transactions witltitstomers—arises out of the bahk contract with its
customer’) (citing Cal. Com. Code § 4104(a)(5)). Accordingly, count six of the thady
complaint is dismissed with leave to amend.

C. Press Rentals'motion for judgment on the pleadingis denied agpremature

Press Rentals seek®ves for judgment on the pleadings against Defendzamgsisand
Hodgeswith respect to its breach of contract claandits request for the enforcement of the
settlement agreemerh the alternative, it moves for summary judgment on the same claims.

Because théhird-party defendants have not filed an answehéothirdparty complaint
brought by Genesis and Hodges, the pleadings angehdbsed.Accordingly, Press Rentals’

request for judgment on the pleadingpriematureSeeMoran v. Peralta Community College

District, 825 F. Supp. 891, 894 (N.Bal. 1993) (holding that& Rule 12(c) motion must await the

answers of all defendants®ge also 5C Charles Alan Wright & Arthur R. Miller, Federal Practice

and Procedure § 1367 (3d ed. 2012 supp.) (“Rule 7(a) provides that the pleadings are closed|upo

the filing of a complaint and an answer (absent a court-ordered reply), unless actaiumteross-
claim, or thirdparty daim is interposed, in which event the filing of a reply to a counterclaim,
crossclaim answer, or thirgharty answer normally will nr& the close of the pleadings.”).

The court will likewise defer ruling on the summary judgment motion until the pleadings

1%

are dosed. Plaintiff may rdile the motion once the case is at issue.
IV. ORDER

Based on the foregointhe Motions to Dismiss the third party complaint (Docket Item
Nos. 62, 65, 85) are GRANTED. ll&laims in Defendants’ third party complaint @¢MISSED
WITH LEAVE TO AMEND. Any amended third party complaint shall be filed within 14 days of
the date of this order.

Plaintiff's motion for judgment on the pleadings (Docket Item No. 90) is DENIED
WITHOUT PREJUDICE apremature. Plaintiff maye-file its motion for judgment on the

pleadings and its motion for summary judgment once the pleadings are closed.
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The motions to appear by telephone (Docket Item Nos. 71, 72) are TERMINATED AS
MOOT.

IT IS SO ORDERED.
Dated: August 31, 2012

EDWARD J. DAzlLA

United States Districludge
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