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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
SANTOKH SINGH DHARIWAL, Case No.CV 11-2593PSG

Plaintiff, ORDER GRANTING DEFENDANTS’

V. MOTION TO DISMIS S

N N N’ N

ALEJANDRO MAYORKAS, Director, United ) (Re: Docket N0.9)
States Citizenship and Immigration Services;)
U.S. CITIZENSHIP AND IMMIGRATION )
SERVICES; JANET NAPOLITANO, Secretar)
of the Department of Homeland Security; anc)
U.S. DEPARTMENT OF HOMELAND )
SECURITY )
)
)

Defendang.

[. INTRODUCTION
Defendants Alejandro Mayorkas, U.S. Citizenship and Immigration Sel/id8€I1S”),
Janet Napolitano, and U.S. Department of Homeland Se¢tDHS”) (collectively “Defendants”)
move to dismiss the complaint of Plaintiff Santokh Singh Dhariwal (“Dhariwa&@ih November
15, 2011, the parties appeared for hearing. Having reviewed the papers and considered the

arguments of counsdhe court GRANT®efendants’ motion.
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[I. BACKGROUND

Dhariwal is an Indian citizen who iidss in Santa Clara, CaliforntaHe applied for
asylum in October 2000 and was represented by the law firm of Sekhon & Sekhsunpport of
his asylum application, Dhariwal submitted a declaration detailing his ameégoture by Indian
securityforcesdue to their suspicion thaewas involved irshelteringSikh militantsassociated
with the Khalistan movemenrit.On February 13, 200Dhariwal was granted asylum by the San
Francisco Aglum Office.* In April 2002, Dhariwal filed a Form 1-485 to t@me a Legal
Permanent Resident of thenited States. In June 2004, Dhariwal’s wife and two children filed
Refugee Asylee Relative Petitiohs.

Dhariwal’s asylum application wasepared and signed by attorney Jagdip Sekioon
the Sekhon & Sekhon lawrfin.” On June 25, 2009, Jagdip Sekhon, Jagprit Sekhon, and Manijit
Rai were convicted in the Eastern District of Califorofianaking false statements in asylum
applications® During the investigation into the law firm, U.S. Immigration and Customs
Enforcement seized evidendbatSekhon & Sekhon prepared and submitted over one thousand
fraudulent asylum applicatioflsWith regards to Indian asylum applications, the investigation

revealedhat Sekhon & Sekhon submitted “almost identical” narratieseriling the applicant

1 SeeCompl. 11 6, 14 (Docket No. 1).

> Sedd. at] 15. A summary of Dhariwal’s account of his encounter with Indian securitysfor
can be found at Docket No .11 15-26.

% Seed. at1115-17.
* Seed. at 1 6.

> Seeid. at ] 26.

® Seeid.

~

SeeMot. To Dismiss at 12 (Docket No. 9).
® Sedd.

©

Seed. at 13.
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being falsely accused of associating with members of Sikh militant organgatsequent
police interrogatios, and similar methods of tortut®.

Based on these findings, on July 2, 2QIRCIS issued Dhariwal a Notice of Intent to
Terminate Asylum Status (“NOIT™** The NOITlisted eighteen similarities between Dhariwal’s
asylum application andlie narrative from another application prepared by Sekhon & Sekhon tf
the applicant admitted was not tri'8 In responseDhariwalpointed toseveral differences
between his asylum application and that of the fraudulent applicatibhariwal alscsubmitted
an expert report by Dr. Cynthia Mahmo@iMlahmood”), who opined that Dhariwal’s case “is not
one that bears any relatiship to a fixed or ideal narrative that would be memorized by anybody
intent on defrauding the U.S. justice system and gaesytum” Mahmood also opined that
Dhariwal provided information about the son of an officer in the Punjab police and hesadtey
figure in the story, information that could and would be veritfedr. Mahmood further opined
that Dhariwal’s “interrogation and torture follows patigknown to exist in Punjab police stations
in general” and that the similarities between the applications are “reflective of the actual
conditions that helébr many irdividuals in the 1980’s and 1990'$>”

On November 8, 2010, Dhariwal and hswcounsel attended tresylum termination
interview® At the interview, Dlariwal was asked why hislmistment of status application stated

that he had never been arrested inside or outside the Utatieg 8ven though his main basis for

19 Sedd. at 14.

1 Sedd. at 14. See als@&x. 1 Pp. 1-4.
121d. at Ex. 1 Pp. 1-4.

13 SeeDocket No. 1 af/133-34.

% Sedd. at 1135-36.

°1d. at 938-39.

8 Docket No. 9 at 16.
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his asylum claim was his arrest and subsequent torture by Indian secugs/ foethariwal
explained that he accidtlly forgot to mention hisreest and imprisonment in India on his Form |
485 because he did not carefully review the docurffelithen asked aboutshasylum claim
generally, Dhariwal retold the events underlying his asylum claingdiaedescriptions bcertain
detailscontradictechis earlier testimony?

On December 9, 2010, USCIS sent Dhariwal a Notice of Termination of Asylum Status
(“Termination Notice”), which stated that USCIS concluded by a prepanderof the evidence
that Dhariwal committed &ud in his asylum application and, thus, he was not eligible for asylu
at the time it was granted. With regards to Mahmood’s analysis of the similarities between
Dhariwal’s declaration and that of the fraudulent application, USCIS noted thauiglit ssme
differencesexistbetween the two applications, “it is not necessary for both cases to be identica
order to establish fraud® USCIS further concluded that, because Dhariwal signed his adjustn
of status application under penalty of perjury, #sweasonable to expect that he knew and
understood its contents, including whether he had been previously arrested insidelertio@tsi
United State$? The Termination Notice alsacluded a Form 1-862 Notice to Appear, placing

Dhariwal in remoal proceedings and ordering him to appear befamémmigratiorjudge(“1J”) .23

17 Sedd.
18 Sedd.

19Sedd. These details included who opened the door when the police in India came to arres
Dhariwal and whether the door was lockéd.

20 5edd. at 17.
2114d.
22 Sedd.

23|d. The record is unclear regarding Dhariwal’s appearance before the dwasaComplaint
states that he was scheduled to appear before the 1J on December G&fldcket No. 1 at
44. Defendants’ Motion to Dismiss states that Dhariwal was scheduled to apfoeartbe 1J on
December 6, 2010SeeDocket No. 9 at 17.
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Dhariwal filed this action on May 31, 2011, arguing ttnaterminating his asylee states,

USCIS violated the Administrative Procedure Act (“ARA* In this motionDefendantsequest

dismisal of Dhariwal’'s complaint pursuant to Fed. R. Civ. P. 12(b)(1) or, in the alternative, Fed.

R. Civ. P. 12(b)(6§>
[ll. LEGAL STANDARD
A. Federal Rule of Civil Procedure 12(b)(1)

“It is a fundamental principle that federal courts are courts of limiteijction.”® “A
federal court is presumed to lack jurisdiction in a particular case unlessntinarg affimatively
appears?” A motion to dismiss under Rule 12(b)(1) challenges the cosubject matter
jurisdiction over the claims asserted.

A motion to dismiss for lack of subject matter jurisdiction may be either faciatwala®
“In a facial attack, the challenger asserts that the allegations contained in amoan@lai
insufficient on their face to invoke federal jurisdictioll.”I n a factual attack, the challenger
disputes the truth of the allegations that, by themselves, would otherwise involed feder
jurisdiction”®! In decidinga factual attack on jurisdiction, the court nwysider evidence

beyond the complairit “Once the moving partiias converted the motion to dismiss into a factu

24 SeeDocket No. 1 af[47-48.
25 SeeDocket No. 9 at 10.
26 Owen Equip. & Erection Co. v. Kroget37 U.S. 365, 374 (1978).

2" Stock W., Inc. v. Confederated Tribes of the Colville Resery&i@F.2d 1221, 1225 (9th Cir.
1989).

8 Fed. R. Civ. P. 12(b)(1).

29 Safe Air for Everyone v. Meyed73 F.3d 1035, 1039 (9th Cir. 2004
4.

4.

3214d.
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motion by presenting affidavits or other evidence properly brought before thetbeystirty
opposing the motion must furnish affidavits or other evidence necessary to isatisiden of
establishingsubject matter jurisdiction®®

B. Federal Rule of Civil Procedure 12(b)(6)

A complaint must contain “a short and plain statement of the claim showing that the plg
is entitled to relief.3* While detailed factual allegations aretmequired, a complaint must includd
“more than an unadorned, the-defendant-unlawfodiymedme accusation® In other words, a
complaint must have sufficient factual allegations to “state a claim for relief thatislpéon its
face.” A claim isfacially plausible “when the pleaded factual content allows the court to draw
the reasonable inference that the defendant is liable for the misconduet Affedccordingly,
under Fed. R. Civ. P. 12(b)(6), which tests the legal sufficiency of the cddleged in the
complaint, “[d]ismissal can based on the lack of a cognizable legal theory dsdreca of
sufficient facts alleged under a cognizable legal theSty.”

When evaluating a Rule 12(b)(6) motion, the court must accept all materiatialsga
the complaint as true and construe them in the light most favorable to the non-movjirig part

Review of a motion to dismiss is limited to the face of the complaint, materials incodpiotate

3 d. (quotingSavage v. Glendale Union High Sc843 F.3d 1036, 1039 n.2 (9th Cir.20D3)
3 Fed. R. Civ. P. 8(a)(2).
% Ashcroftv. Igbal,  U.S. 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009).

% 1d. at 1940 (quotind@ell Atlantic Corp. v. Twombl\a50 U.S. 544, 570, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007)).

37|d. at 1940.
38 Balistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th Cir. 1990).
39 See Metzler Inv. GMBH v. Corinthian Colls, 140 F.3d 1049, 1061 (9th Cir. 2008).
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the complaint by reference, and matters of which the coayttake judicial notic&’ The court is
not required to accept “legal conclusions cast in the form of factual atlegatithose conclusions
cannot reasonably be drawn from the facts allededhe courilso need not accept as true
allegations that contradict matters that are either subject to judicial notice oraiaaeibits to
the complaint?
IV. DISCUSSION

In their motion, Defendantsrimarily arguethatthe complaint should be dismissed becaug
Dhariwal fails to allege a final agency action eguired by the APA. “Agency action made
reviewable by statute and final agency action for which there is no othguatd remedy in a
court are subject to judicial reviei® “When an aggrieved party has exhausted all administratiy
remedies expresslygscribed by statute or agency rule, the agency action is ‘final for the psirpc
of [the APA] and therefore ‘subject to judicial review’*” The crucial issueefore the court
therefore, is whethahere hadeen a final agency action for whiBiinariwalhad no other
adequate remedt the timehe filedthis action

Although the Ninth Circuit has not ruled on this specific issu€abacang v. USCISthe
Court considered the related questionvbkther a district court magonsider a challenge to
USCIS’s denial of an application to adjust statusleviemoval proceedings apending against

theplaintiff.*® The Ninth Circuit concluded thatSCISs decision wagnot yet a final agency

“0See idat 1061.

1 Clegg v. Cult Awareness Netwolll§ F.3d 752, 754-55 (9th Cir. 1994).

“2See In re Gilead Sciences SecesitLitigation,536 F.3d 1049, 1055 (9th Cir. 2008).
¥5U.S.C. § 704.

4 Darby v. Cisneros509 U.S. 137, 146 (1993)oting5 U.S.C. § 704).

> Cabaccang v. USC)$27 F.3d 1313, 1314 (9th Cir. 2010).
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actiort *° because thplaintiffs had the right to renew their applications to adjust status before tf
IJ, would have the opportunity to fully develop their arguments before[tdg” and the 1J would
have “unfettered authority to modify or reverse USCIS’s denighefdlaintiffs’] applications,
regardless of USCIS's prior determinatidh.The Cart further rejectethe argument that
USCIS’s determination was a final agency action because removal prayeack handled by the
Department of Justice, whereas USCIS is pabitg$.*® The Court stated that it is “immaterial
that this further review takes place in a different agency withifferent executive department
[because] . .the crucial consideration here is that the IJ may completely wipe away WSk
decision.*®

Cabaccangwhile not directly on point, iseverthelesmstructive® AlthoughCabaccang
involved a denial of an application to adjust status and this case concerns atitemroiresylum,
both Cabaccangnd this caseoncernthe sameubsequent removal proceeding. As a result, as
Cabaccangthe pendency of the removal proceediegemeans that further administrativeief is
available, rendenig the termination of asylunmantermediateand norfinal, action. dist a few

weeks ago, after the hearing on the pending motioQuneshi, et al. v. Holdethe Fifth Circuit

*°1d. at 1316.
*71d. at 1315-1316.
8 1d.

“9d.

> Before theCabaccanglecision, thercourts in thigistrict held thatUSCIS’sdecision to
terminate asylum is a final agency decisewenwhen there is a removal proceeding pending
before an 1JSee, e.gSingh v. BardiniCase No. C-09-3382, 2010 WL 308807, at *5 (N.D. Cal.
Jan 19, 2010) (finding a final agency action in an asylum termination decision despite peofler
removal action becausa terminatiorof-status proceeding and a removal proceeding are in fac
separate and independent proceedings, and hejfelamiffs] are challenging only thefmer
proceeding and not the latter§jdhu v. BardiniCase No. C 08-05350, 2009 WL 1626381, at *4-
(N.D. Cal. June 10, 2009) (finding that USCIS’s decision to terminate Plaintiffsrasfatus is a
final agency action because Plaintiff does not terkight to appeal USCIS’s decision, Plaintiff ha
burden to prove asylum claim before 1J, and “USCIS’s decision had a direct andiateneffect

on Plaintiff’'s dayto-day life”).
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reached precisely this conclusion. As the Fifth Circuit explained, even i tHrellthe BA [Board
of Immigration Appeals] lack jurisdiction to review asylum termination deess they both retain
the power to halt removal proceedings altogether either by an alien’s guccestest to
removability via 8 U.S.C. § 1229a(b)(7) or by a successful new asylum application \&a& &
1158(a)(1)>*

Defendang’ motion to dismiss for lack of a final agency decision is GRANTED.
B. Leave to Amend

Fed. R. Civ. P. 15(a)(2) provides that the court should “freely give leave [to amend
pleadings] when stice so requires>® Courts are to apply Rule 15's policy of favoring
amendment to pleadings with “extreme liberalit§.Here, any amended complaint would appear
futile in light of pending removal proceedings and so leave is not warr&tiadwal is
neverthelessree to refile his complaint once he has received a final agency determination

V. CONCLUSION
Defendantsimotion to dismisshe complaint iSSRANTED withoutleave to amend.
IT IS SO ORDERED.
Dated: Decembe&t7, 2011
Pl S Al

PAUL S. GREWAL
United States Magistratiudge

*1 SeeQureshi, et al. v. HoldelNo. 11-30047, 2011 WL 5903788 *3 (Nov. 28, 2011).

>2 As the complaint is dismissed for lack of a final agencyacefendants’ remaining
arguments are not analyzed.

>3 Fed. R. Civ. P. 15(a)(2).
>4 Eldridge v. Block832 F.2d 1132, 1135 (9th Cir. 1987).

CaseNo.: CV 11-2593 PSG
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS
9




	UNITED STATES DISTRICT COURT
	NORTHERN DISTRICT OF CALIFORNIA
	SAN JOSE DIVISION

