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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

APPLE INC, Case N012-CV-00630+LHK
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART MOTION FOR
V. ONGOING ROYALTIES
SAMSUNG ELECTRONICS CO., LTD., et| Re: Dkt. No. 2217
al.,
Defendans.

Before the Court is Apple’s motion for ongoing royaltiesSamsung’gost-judgment

salesof productswith featureghat the jury found infringed U.S. Patent No. 5,946,647. ECF Na.

2239-5. Samsungtipulateghat it owes $6,494,253us interesin ongoing royalties for these
sales' Apple alsaargues that it is entitled wngoing royalties on products containingige-
arounds that Apple alleges are not colorably different from the products that tfeujtyto
infringe the '647 patent. Having considered the law, the record, and the parties’ rigfuone
their briefs and from the January 11, 2018 hearing, the Court GRANTS Apple’s motion anly &
the stipulated amount of $6,494,252 plus interest. The C&MIES Apple’s motionfor

! Samsung unsealed the total amount détifulatedongoing royalties SeeECF No. 223% at
24; ECF No. 223% at 2
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ongoing royalties for the products containing design-arounds.
l. BACKGROUND

On May 5, 2014, a jury reached a verdict that fotnadSamsung infringed Apple’s U.S.
Patent Nos. 5,946,647 (the “647 patent”), 8,046,721 (the 721 patent”), and 8,074,172 (the
patent”). ECF No. 1884. Only the '647 patent is at issue in the instant mdtherCourt first
provides an overview of the relevant claim of the '647 patent, including the constructimeafl sg
claim terms. The Court next summarities jury’s verdict and theelevant postrial proceedings
A. The '647 Patent

The '647 patent, entitled “System and Method for Performing an Action on a Structure

Computer&enerated Datayvas filed on February 1, 1996 and issued on August 31, 1999. The

'647 patendiscloses a “system and a method [that] causes a computer to detect and perform
actions on structures identified in compudata’ '647 patent. In other words, “[t]he '647 g@tent
discloses a systefor recognizing certain structures (such as a telephone number) on a
touchscreen and then linking certain actions (such as calling the telephone nuntizer) to t
structure” Apple Inc. v. Motorola, In¢.757 F.3d 1286, 1304 (Fed. Cir. 201@yerruled in part

on other grounds by Williamson v. Citrix Online, LLX®2 F.3d 1339 (Fed. Cir. 2015) (en banc).
For example, the system may scan a Microsoft Word document and recognize when phone
numbers or email addresses appear in the docurBeett47 patentat col. 1:24-35see also id.

at col. 2:42-53. Then, the system may link actions to these structures and allow theselsst

an action.ld. As an example, when an email address is detected in a document, the system
automatically give the user the options to send an email to the identifiedsaddtestore the
email address in an electronic address bddkat col. 5:5-18. As another example, when a pho
number is detected in a document, the system may give the user the option to dlacelzata
phone number or to place the number in an electicomitact list Id.

Claim 1 of the647 patent recites:

A computerbased systerfor detecting structures in data and performing actions
on detected structures, comprising:
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an input device for receiving data;
an output device for presenting the data;
a memory storing information including program routines including

an analyzer server for detecting structures in the data, and for
linking actions to the detected structures;

a user interface enabling the selection of a detected structure and a
linked action; and

an action processor for performing the selected action linked to the
selected structure; and

a processing unit coupled to the input device, the output device, and the memary

for controlling the execution of the program routines.

'647 patent at col. 7:9-24. Asserted claim 9, which depends fiam &, claims “[tlhe system
recited in claim 1, wherein the user interface enables selection of an action ing tae®utput
devices to display a pop-up menu of the linked actioft.at col. 7:53-55.

1. Claim Construction

The Court construed “action processor” to mean “progi@utine(s) that perform the
selected action on the detected structure.” ECF No. 447 at 20. In its summary judgnretiterd
Court noted that “[t]he parties agree that the plain and ordinary meaningabdithdimitation ‘a
user interface enabling the selection dietectedstructure’ requires ‘the user interface to enable
selection of a structure, by the usater the structure has alreatleen detected.” ECF No. 1150
at 20 (quoting Reply Declaration of Dr. Todd C. Mowry Concerning U.S. Patent No. 5,946,64
1 217 (ECF No. 805-14) (emphasis in original)).

In addition, athe preliminary injunction and summary judgment stages of the litigation
the Court adopted Judge Richard A. Posner’s construction of “analyzer seoweRgple, Inc. v.
Motorola, Inc, No. 1:11ev-8540 (N.D. Ill. March 19, 2012), which construed “analyzer server”
mean “a server routine separate from a client that receives data having stfuoturtbe client.”
ECF No. 1150 at 17. On the last day of presenting evadantial in the instant caséet Federal

Circuit affrmedJudge Posnersonstruction of “analyzer server” in tiMotorola case. Motorola,
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757 F.3dat 1304 see Apple Inc. v. SamsuBtecs. Co., Ltd. 839 F.3d 1034, 1041 (Fed. Cir.
2016) (en band)*Federal Circuit En Banc Opinidin(describing sequence of event3)he

Federal Circuit also construed “linking actions to the detected structoresfan “creating a
specified connection between each detected structure and at least one computenestibad

causes the CPU to perform a sequence of operations on that detected striviatosola, 757

F.3d at 1305-06With the agreement of the parties in the instant case, this Court instructed the

jury in the instant case on tMotorola constructions of “analyzer server” and “linking actions to
the detected structuresFederal Circuit En Banc Opiniqr839 F.3d at 1041; ECF No. 1848 at
30. Neither party appealed these claim constructi®@ee Federal Circuit En Banc Opinio839
F.3d at 1043 (“Claim construction was not appealed”).. .

B. The Jury Verdict and Relevant PostTrial Proceedings

On May 5, 2014, the jury found thdaom 9 was not invalid and was infringed by all nine
adjudicated productshe Admire, Galaxy Nexus, Galaxy Note, Galaxy Note II, Galaxy SlI,
Galaxy Sll Epic 4G Touch, Galaxy Sll Skyrocket, Galaxy SllI, and Garatosphere ECF
No. 1884 at 2, 7. On May 23, 2014, both parties filed motions for judgment as a matter of la
SeeECF Nos. 1896-3, 1897-3. The Court subsequently resolved the parties’ motions for judg
as a matter of lawincluding by denying Samsung’s motion jodgment as a matter of law on
claim 9 of the '647 patent. ECF Nos. 1963, 1965.

On September,2014, Apple filech motionseeking ongoing royalties for any future
infringement by Samsung. ECF No. 1958. Apple demarmgdties from Samsung for any
continuing sales of the products for which the jury found infringement and for any Samsun
products “not more than colorably different” from the adjudicated products. ECF No. 1959
(Apple’s Proposed Order). The Court ordered the parties to brief whether Appbatitiesl to
ongoing royalties at all, as well as the proper amount of any such roy&8#sNo. 1978. After
receiving briefing from the parties on both issise®ECF Nos. 1985-3, 1986-3, 2001, 2015-2,
2046-3, 2050, the Court on November 25, 2014 granted Apple’s motion for ongoing rdgalties,

“products adjudicated to infringe the '647, '172, or ‘721 Patents, and to products ‘not more th
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colorably different therefrom,”” ECF No. 2075 at 36.

Specifically, the Court ruled that Apple was entitled to ongoing royalties beginning after
entry of final judgment. ECF No. 2075 at 22. After analyzing the factors from Georgia-Pacific
Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970), the Court determined that
the following ongoing royalty rates for the *647 patent were appropriate based on the jury’s

verdict:

Product ’647 Patent Ongoing Royalty Rate

Admire

Galaxy Nexus

Galaxy Note

Galaxy Note II

Galaxy S I (AT&T / T-Mobile)

Galaxy S II Epic 4G Touch

Galaxy S II Skyrocket

Galaxy S IIT

Stratosphere

Id. at 36. The Court also found that “[f]or any unadjudicated products ‘not more than colorably
different,’ the rate[] shall be- for the *647 patent.” Id. However, the Court did not determine
which unadjudicated products, if any, were subject to ongoing royalties. See id. at 18-21. The
Court entered final judgment on November 25, 2014. ECF No. 2076.

Samsung filed a notice of appeal of the judgment to the Federal Circuit that same day.
ECF No. 2077. On December 5, 2014, Apple filed a notice of cross-appeal. ECF No. 2079. On
February 26, 2016, a three judge panel of the Federal Circuit reversed this Court’s order denying
judgment as a matter of law to Samsung on claim 9 of the 647 patent. Apple Inc. v. Samsung
Elecs. Co., 816 F.3d 788, 797 (Fed. Cir. 2016). On October 7, 2016, the Federal Circuit, sitting en
banc, reversed the Federal Circuit three judge panel’s decision and affirmed this Court’s denial of

Samsung’s motion for judgment as a matter of law as to claim 9 of the 647 patent. Federal
5
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Circuit En Banc Opinion839 F.3d at 1040-47. On November 6, 2017, the United States Sup¥

Court denied Samsung’s petition for certiorari. 138 S. Ct. 420 (Nov. 6, 2017); ECF No. 2216|

On November 13, 2017, Apple filed the instant motion regarding ongoing royalties. E

Nos. 2217-2, 2239-5 (“Mot.”). On December 6, 2017, Samsung filed an opposition. ECF Nos.

2220-3, 2239-16 (“Opp’'n”). On December 13, 2017, Apple filed a reply. ECF Nos. 2222-2,
2239-17("*Reply”).

Samsungoncedes that it owe$$94,252 (plus interest) for pgsidgment sales of

I oroducts between November 26, 2014, the day after judgment was entered, through

January 31, 2016, the day before the '647 patent expiredsahtinedhe identical features
found to infringe at trial. SeeMot. at 4; Opp’'n at 9 n.6; ECF No. 2197-2 at 1; ECF No. 2217-4
(“Robinson Decl.”) at %. The products covered by this ongoing royalty amount inclGdé&axy
Centura, Galaxy Meg6.3”, Galaxy Rugby Pro, Galaxy S3 Mini, Galaxy S4 Mini, Samsung AT
SE, Galaxy Note Edge, Galaxy Note3, Galaxy Note4, Galax$8kaxy S5Galaxy Trend Style,
Galaxy Core Prime, Galaxy S5 Active, Galaxy Core LTE, Galaxy Mega 2, Gakdnlyi:
Galaxy Ace Style, and Galaxy Alph&obinson Decl. Exh. 3B. In Samsung’s brief opposing
Apple’s motion for ongoing royalties, Samsung argued that setting an onggaity rate would
be a waste of judicial time and resources because such an ongoing rogalguiat never be
applied given “the absence of continued sales of the products with software helohyeitfr
ECF No. 1986-3 at 15. Samsung’s concession that it owes nearly $6.5 million in ongoing
royalties for products contaig the code found to infringe is not consistent with its previous
representation that sales of infringing products had stopped.

The parties disagree about whether Samsung owes ongoing royalties on phaducts t
include one or more dhree desigrarounds.
Il. LEGAL STANDARD

An ongoing royalty permits an adjudged infringer to continue using a patentsdion
for a price. See Paice LLC v. Toyota Motor Carp04 F.3d 1293, 1313 n.13 (Fed. Cir. 2007)

(defining an ongoing royalty and distinguishing a compulsory license). dder&Circuit has

6
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identified 35 U.S.C. § 283, which authorizes “injunctions in accordance with the principles of
equity,” as statutory authority for awarding ongoing royalti®se idat 1314 (citing § 283 and
stating that “[ulnder some circumstances, awardimgngoing royalty for patent infringement in
lieu of an injunction may be appropriateSee alsdMark A. Lemley, The Ongoing Confusion
Over Ongoing Royalties, 76 ®L. REv. 695, 695- 99 (2001) (analyzing authority for ongoing
royalties under 8883 and 284). Accordingly, while this remedy involves monetary relief, ther
is no Seventh Amendment right to jury trial for ongoing royaltteee Paice504 F.3d at 1315-16
(“[T]he fact that monetary relief is at issue in this case does not, standgg alarrant a jury
trial.”).

The Federal Circuit has not squarely addresisegtandard for evaluatiregpims for

D

ongoing royalties onewly accused products. However, the Federal Circuit has articulated a test

in the closely related context of “evaluatingetiier an injunction against continued infringemen
has been vialted by a newly accused producBtoveris Scientific Corp. v. Innovasystems, ,Inc.
739 F.3d 1367, 1370 (Fed. Cir. 2014). In the injunction context, “courts must follow ttsteavo-
test outlined inTiVo Inc. v. EchoStar Corp646 F.3d 869 (Fed. Cir. 2011) (en bandyroveris
739 F.3d at 1370.

Under the first step ofiVo, “a party seeking to enforce an injunction must show that ‘thg
newly accused product is not more than colorably different from the product foundrtgerifr
Id. (quotingTiVo, 646 F.3d at 882). “The analysis must focus not on differences between
randomly chosen features of the product found to infringe in the earlier infringerakantt the
newly accused product, but on those aspects of the accused product that were preigged|yoal
be, and were a basis for, the prior finding of infringement, and the modified feattinesnewly
accused product.TiVo, 646 F.3d at 88dnternal citation omitted) Specifically, the Federal
Circuit instructed courts to “focus on those elements of the adjudged infringing [ tichicthe
patentee previously contended, and proved, satisfy specific limitations of tHecdstsEms.” Id.
“Where one or more of theazhents previously found to infringe has been modified or removed

the court must determine whether that modification is significaPtdveris 739 F.3d at 1370-71.
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If the modification or removal is significant, then the newly accused product estheor

colorably different from the infringing product, and the inquiry endsat 131. At that point,
“whether the newly accused product actually infringes is irrelevant,” becabsaitdifying

party generally deserves the opportunity to litigate th@gement questions at a new trial.””
TiVo, 646 F.3d at 882 (quotimybek Mfg., Inc. v. Moazzar5 F.3d 1567, 1570 (Fed. Cir.
1995)) see also Proverjs/39 F.3d at 1371 (stating that if the newly accused product is more t
colorably different, “a new infringement action must be brought regarding the aeatged
product”).

However, if a court determines that the newly accused product is not more thahlgolora
different from the infringing product, “the court must then go on to the second steptandide
whether the newly accused product in fact infringes the relevant clafPneveris 739 F.3d at
1371. “Thus, the court is required to evaluate the modified elements of the newlthprduct
against the asserted claim, on a limitation by limitation basis, to ensure that each limitation
continues to be met.TiVo, 646 F.3d at 883. “In making this infringement evaluation, out of
fairness, the district court is bound by any prior claim construction that it hiadrped in the
case.” Id.

As this Court previously observeseeECF No. 2075 at 20, district courts have applied th
“colorably different” standard in the ongoing royalty conteQee, e.gVirnetX Inc. v. Apple In¢.
No. 6:13€CV-211, 2014 WL 12672822, at *5 (E.D. Tex. Mar. 6, 20(4yarding ongoing royalty
in patent infringement case based on sales of “adjudicated products and products not colora
different from those adjudicated at trial”). @reative Internet Advertising Corp. v. Yahoo! Inc.
674 F. Supp. 2d 847 (E.D. Tex. 2009), the court recognized that “[t]he issue presented here-
determining an ongoing royalty when Defendant argues that infringeragstdépped—appears tg
be one of first impression.Id. at 853. TheCreative Internetourt looked to the injunction

contextfor guidance and applied the “colorably different” standard as a reéduéit 853-55see

also KFx Med. Corp. v. Arthrex IndNo. 11cv1698 DMS (BLM), 2014 WL 11961953, at *3 (S.D.

Cal. Feb. 18, 2014) (citinGreative Interneind applying “colorably different” standard to motior]
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for ongoing royalty).

As another examplen Bianco v. Globus Medical, Inc53 F. Supp. 3d 929 (E.D. Tex.
2014), Federal Circuit Judge William Bryson (sitting by designation) orderedryygyalties fo
trade secret misapgpriation. Judge Bryson rexthat “[a]n order basing ongoing royalty
payments on future sales of those three products implicitly extends to any pribdtietre not
colorably different from those productsld. at 942. Judge Bryson continued, “[Thef@ehdant]
cannot avoid its royalty obligations simply by.. making some trivial and immaterial change in
the products.”ld. In addition, at least one other district court baglicitly appliedTiVo's two-
step testo a motion for ongoing royaltiesSee XpertUniverse, Inc. v. Cisco Systems, Nw. 09-
157RGA, 2013 WL 6118447, at *10-11 (D. Del. Nov. 20, 2013).

Moreover,here,both partiesn their briefing on the instant moti@nd at the hearing
assertedhatTiVo provides the relevant ruléseeMot. at 5-6; Opp’'n at 3. Accordingly, the
Court will applyTiVo's two-step test in analyzing Apple’s claim for ongoing royalaaghe non-
adjudicated products.

[I. DISCUSSION

The Court first describes the adjudicated products and, where relevant, tiyeotheo
infringement that Apple relied on at trial. The Court then summarizes the -@esigmds at issue.
The Court then applies thii@Vo two-step test to the non-adjudicated products.

A. The Adjudicated Products and Apple’s Theories of Infringement at Trial

At trial, Apple asserted claim 9 of the '647 patent against Samsung’s web benser
messenger applications in nine Samsung devices. Among these nine devices, diumes ofthe
Android operating system were at issue: Gingerbread, Ice Cream Sanaidclelly BeanSee
Rebuttal Expert Report of Dr. Kevin Jeffay in Connection with Ongoing RoyaltigsSfPatent
No. 5,946,647 (“Jeffay Rep.”), ECF Nos. 2217-10, 223a11175-76. The Court first discusses
the adjudicated browseand then discuss¢he adjudicated messenger

1. The Adjudicated Browsers

a. Gingerbread and Ice Cream Sandwich Browses

9
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In the Gingerbread and Ice Cream Sandwich browsers, structures such asyshbaes
and email addresses are automatically detected when a web page Jefidy. Rep. at 1§2-83.
These structures are not displayed to the user any differently than anyegtlwer the pageld.

For each structure, “there are two possible gestures that a user can jpanfotrtap and long
press.”Id. § 79. If the user performs a short tap, the browser performs a default agtiHr30.
For example, if the user short-taps a phone number, the browser initiates the dialatiappb
dial the phone numbeld. If the user performs a long presthat s, if the user presses the
structure for more than one secontlen a “context menu” appearl.  84. The context menu
lists different actions that a user can choose to take for the selected stricctifer example, if
the user long-presses a phone number, the resulting context menu would provide the user th
option to dial that number or add the phone number to a contacts list, among other Ge@itk.
1984-85.

Depending on the user’s choice, the system may also display another menu, which th
parties refer to as a “resolver activity menu,” for choosing which amensggtime type of
applications should be used to perform the chosen action. For example, ifrtltomgpeesses on
an email address and chooses from the context menu to send an email, a resolyamnaativit
might ask if the user would like to send the email using the default email program or Gimail.
1 118.

b. Jelly Bean Browser

In the Jelly Bean browser, unlike in the Gingerbread and Ice Cream Sandwich browse
structures are not automatically detected when a web page lda§is86. Instead, “[t]he process
of content detection does not begin until after a user interacts with a displayedgeddy pa
putting a finger down on the screerld. However, like in the Gingerbread and Ice Cream
Sandwich browsers, if a user in the Jelly Bean browserpoegses a structure, then a context
menu appearsld. 1988-89. Depending on the user’s selectargsolver activity menu may also

appear.
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c. Relevant Infringement Arguments at Trial

As is relevant here, Samsung argued that the Jelly Bean browser did not id&ing@
because it did not practice the limitationclaim 1 requiring a “user interfac@abling the
selectionof a detected structure.” Specifically, Samsung argued that structures inygedesll
browser are not automaaity detected. Rather, a structure is only detected after a user touchg
structure. Thus, according to Samsurjg]écause a user can only select text thanloabeen
detected, the Accused Jelly Bean Browser Products do not infringe claim I@&fZHeatent or
any of its dependents because they do not provide a ‘user interface enabling tios s#lac
detected structure and a linked action.” Samsung’s Motion for Summary Judgraet,No.
805-4at 3 (emphasis in original).

Apple’s expert, Dr. Todd Mowrytestified at triakhat “before the user touches the screen
the structures, like phone numbers, haveysbbeen detected. ECF No. 1624 (Trial Tr.”) at
867:14-16. However, “[w]hen the user’s finger first touches the screen, it imnheiatgns
detecting structures.” Trial Tr. 867:17-18. The detection occurs and the resigtiatéction is
stored in memory while the user is performing the long préseTrial Tr. 867:17-868:11,
868:23-870:8.Dr. Mowry testified that “[m]eanwhile, time goes by. The user eventually is
holding down long enough that it becomes a selection through a press and hold.” Trial Tr. 8¢
15. In other words, “As soon as they touch the screen, the software sets a timéremticisv
timer goes off, if they've continued to hold their finger down in place, more or less, hen t
timer goes off, it ays, okay, you've held ibng enough that you've actually made a selection
through press and hold.” Trial Tr. 869:22-870:2. At that point, the context menu appears.
Trial Tr. 872:16-25. Thus, under Apple’s theory of infringement for the Jelly Bean &rave
limitation requiring “selection of a detected structure” is satisfied becausietietion of the
structure occurs before the user’s selection of that steuticomplete SeeApple’s Opposition
to Samsung’s Motion for Summary Judgment, ECF No.8885 Initial Expert Report of Dr.
Todd C. Mowry in Connection with Ongoing Royalties (“Mowry 2017 Initial Report”)FEND.

2217-9, at 11 42-43.
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The other gsect of Apple’s theory of infringement at trifilat isrelevant to the instant
motionis that Dr. Mowry testifiedhat the limitation in Claim 9 requiring “a pagp menu of the
linked actions’was satisfied by the context menSeeMowry 2017 Initial Report 145; Trial Tr.
874:7-875:4.Before and at trialApple did not argue that the resolver activity menu satisfied th

pop-uplimitation in daim 9. SeeMot. at 19 n.7 (arguing that “demonstrating infringement by th

11%

e

first popup menu in the Adjudicated Products was sufficient to prove Apple’s case”); Opp’n gt 23

(arguing that the resolver activity menu was always present but not previoassed) Mowry
2017 Initial Rep. T 86]effay Rep. 198, 111.

2. The Adjudicated Messenges

In all versions of thadjudicated messenger, structures are automatically detected upo
recept of a text message and displayed in blue underlined font. Jeffay Replfi&&.Cream
Sandwich and Jelly Bean messenger, a short tap on a structure produces theneomnidxk
1992-93. In the Gingerbread messenger, a long press on a structure produces theeantext
Id. 1794-95. Like in the adjudicated browser, if more than one application is capable of
performing the selected action, a resolver activity menu appkeai$107. If the user long-
presses in the Ice Cream Sandwich or Jelly Bean messenger, then a genepicrgom appears
that includes options such as “delete message,” or “copy messagddeftd7. Apple did not
accuse the generic pap menu ofnfringement. Id.
B. Samsung’s DesigrArounds

Samsung implemented three chantdpas it allegeslesign around the '647 patent.
Samsung refers to these changes as-BADA1-B, and DAZ2. In each device, Samsung
implemented one design-around for the browser and one design-around for the messeager.
Rep. 1 147. Thus, depending on the device, the browser received either thedd AA1-B
designaround, and the messenger receiveckeitite DALA or the DA2 desigraround.Id. The
Court describethe DAI-A, DA1-B, and DA2 design-arounds in turn.

1. DAL-A

Samsung implemented the DALchange in the browser and messenger applications.
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DA1-A makesfour primarychanges that Samsung contends design around the '647 patent byj
changing the products so they noden practice the limitation ina@m 1 requiring “a user
interface enabling the selection of a detected structure and a linked"a8eeMowry 2017
Initial Rep. 146. First, in devces implementing DA, structures are not automatically detecte(
Mowry 2017 Initial Rep. 11 57, 63; Jeffay R&f.150, 165.Thisis a change from the
Gingerbread and Ice Cream Sandwich browsers and all versions of messenge istrvbiures
were aitomatically detected before any user interaction. Second, in devices impleni2Afi-
A, a long press in the browser produces@ege popup menu, which was not accuseather
than theaccuseatontext menu. Mowry 2017 Initial Rep. § 64; Jeffay Rep. {1 15ZFB& is a
change from all versions of the browser and the Gingerbread messenger, in whigipeess
produced the context menu. Third, in devices implementing DA1-A, a short tap on a structur
produces a context menu. Mowry 2017 Initial R¥Jp58, 65; Jeffay Rep. I 164 his is a change
from all versions of the browser and the Gingerbread messenger, in whichprdeagroduced
the context menu. Fourth, in devices implementing P\1hke detection process begins at a
different point in the user’s interaction with the structug@ecifically, Samsung altered the
software code so that the detection of the structure occurs after dtages lor her finger up
from the screeafter performing a short taps opposed to occurring when the user put his or he
finger down onto the screeas was the case in the adjudicated produdiswry 2017 Initial Rep.
1 95; Jeffay Rep. 11 150, 155, 165, 170-71. This is a change from all versions of the browss
messengerDr. Mowry contends that it last change does not make a difference from the user
perspective because detection occurs instantaneously. Mowry 2017 Initial Rep. 1 99.

As a result of these changes, Samsung argues that the newly deddsaddevices do
not satisfy the limitation inlaim 1 requiring “a user interface enabling the selection of a detect
structure and a linked action” because detection does not occur until the user liftseniireger
up from the screen after performing a short tap. As a result, Samsung arguessthacture is
detected until after the user’s selection of the structure is complete. Thuscarurs# select a

detectedstructurebecause the plain and ordinary meaning of “selection of a detected structurg
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requires detection to occur before selectiddeeOpp’n at 16-17.

2. DAl1-B

Samsung implemented DAR only in the browser application. Mowry 2017 Initial Rep.
1 74. LikeDA1-A, DA1-B makes three primary changes that Samsung contends are retevant
bringing the DA1-B products outside the scope of claim 1 of the '647 patent. The dirst tw
these changes are the same as ind4BAand the third differs somewhat. Namely, first, like in
DA1-A, structuresn DA1-B are not automatically detected. Mowry 2017 Initial RepsfJeffay
Rep. 11 173, 183. Secorite in DA1-A, a long press in a DAB browser produces a generic
pop-up menu, rather than a context menu. Mowry 2017 Initial Rep. § 75; Jeffay Rep. 1 176
181, 237. Third, like in DA1-A, a short tap onteusture in a DA1B browser produces a context
menu. Mowry 2017 Initial Rep. 11 76, 1@kffay Rep. 182 Howeverthe timing of structure
detection differs between DAA and DALB. Whereas detection of structures occurs in BYA1
when a user lifts his or her finger up from the screen, detection in DA1-B occemnsantser puts
his or her finger down on the screen. Mowry 201iflal Rep. 1176, 101; Jeffay Rep. | 184s
a result, the sequence of events in BR\Ils more like the adjudicated Jelly Belarowser, where
detection occurs when the user puts his or her finger down on the screen, than like \RiAcke
detection occurs when the user lifts his or her finger up thenscreen.Mowry 2017 Initial Rep.

1 101.

Samsung contends that DAldeviees do not satisfy the limitation in Claim 1 requiring “g
user interface enabling the selection of a detected structure and a linked asteumsdetection
does not begin until a user interacts with a structure. Opp’n at 20. Although detection of son
the infringing devices also began after user interaction, Samsung distinghisiies1B devices
by pointing out that the infringing devices required a long press. Apple arguiad thiat this
long press meant that detection completed before the long press completed, whicthat¢lae
structure was detected by the time the user’s selection of the structure wisteoSge id.
Samsung contends that Apple has offered no proof that detection iBlatices completes

before selection is compket As a result, under any burden of proof, Samsung argues that Apy
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has not carried its burden to prove that the DA1-B products infrilige.

3. DA2

Finally, Samsung implemented DA2 only in the messenger application. Mowry 2017
Initial Rep. 150. In devices implementing DA&tructures are still automatically detected and
displayed in highlighted fontld.  81. However, in devices implementing DAZe context
menu is removed entirelyd. § 51; Jeffay Rep. 11 200-01, 24instead, a short tagn a structure
in a DA2 messenger performs a predetermined action associated with thatestriviowry 2017
Initial Rep. 151; Jeffay Rep. 1 202, 247-48. For example, a short tap on a phone number in
DA2 messenger will dial that phone number. Hoere¥f there are multiple applications capable
of carrying out the predetermined action, then a resolver activity menyydbafor the user to
select which program to use. Mowry 2017 Initial Rep. 1 52-53]&3fay Rep. 1215-16. For
instance, ifa user short-taps on an email address, a resolver activity menu would agpeasért
has more than one email program installed. The resolver activity menu would thethalluser
to choose whether to send the email using Gmail or the default eogriam, for example.
Mowry 2017 Initial Rep. 1 53A long press in a DA2 messenger produces a generiipop
menu, which Apple has not accused of infringement. Jeffay Rep. 11 203-04.

Samsung contends that DA2 productsndosatisfy the limitation inlaim 9 requiring a
user interface that “display[s] a pop menu of the linked actions” for several reasons. Opp'n §
25. First, Samsung argues that DA2 products remove the context menu altogether. Second
Samsung argues that Apple previously admittedl ahsingleactionperstructure functionality did
not infringe. See id. Third, Samsung atges that the plain language ddin 9 requires multiple
linked actions, but the resolver activity menu offers different methods of perfponiy one
action. See idat 2526.

C. TiVo Analysis of DesignArounds

The Court now applie§iVo's two-step analysis to each desiground. As explained

above, the Court first must determine whether the newly accused product isHarommlorably

different from the product found to infringeTiVo, 646 F.3d at 882. This inquiry “focus[es] on

15
Case Nol12-CV-0063GLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION FORONGOING ROYALTIES




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

those elements of the adjudged infringing products that the patentee previoushdednand
proved, satisfy specific limitations of the asserted claind.”In other words,his analysis
“focuses on how the patentee in fact proved infringement, not what the claims.fetloube
Corp. v. SeaChange Int'l, Inc/32 F.3d 1346, 1351 (Fed. Cir. 2013)Vhere one or more of the
elements previously found to infringe has been modified or removed, the court musirgete
whether that modification is significantProveris 739 F.3d at 1370-71. If the modification or
removal is significant, then the newly accused product is more than colorabhgudiiffrom the
infringing product, and the inquiry endkl. at 1371.

In TiVo, the Federal Circuit highlighteskveralconsiderations it saw as important to the
“colorably different” standard. The Federal Circuit observed that “[t]hefgignce of the
differences between the two piects is much dependent on the nature of the products at issue
646 F.3d at 882. “The court must also look to the relevant prior art, if any is available, to
determine if the modification merely employs or combines elements already kmohe prior art
in a manner that would have been obvious to a person of ordinary skill in the art at the time t
modification was made.ld. The Federal Circuit explained, “A nonobvious modification may
well result in a finding of more than a colorable differendel.”’at 88283. The Federal Circuit
also stated that “[tjhe analysis may also take account of the policy that legidi@segearound

efforts should always be encouraged as a path to spur further innovation. But annetbeertine

has permissibly designed around a patent should not be used to mask continued infringdmennt.

at 883.

With these considerations in mind, the Court next considers the parties’ arguments ab
whether Samsung’s design-arounds render the newly acodged, DA1-B, and DA2 products
more than colorably different from the adjudicated products. If the Court finds thatya ne
accused product is not more than colorably different from the adjudicated products, thia&our
must determine whether the newly accused product continues to infringe.

1. DAL-A

a. DA1-A Browser Products
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i. TiVo Step One: Is the Newly Accused Product More than Colorably
Different?
1. Which Features Are the Focus of the @Gmparison?

As an initial matter, the parties appear to dispute which aspects of the newldaccus
browser products are relevant for purposes of the colorably different inquirjivasnakes
clear, the Court must compare “those elements of the adjudged infringing pribddcke
patentee previously contended, and proved, satisfy specific limitatidhe asserted claims,”
TiVo, 646 F.3d at 882, with whatever feature(s) replaced those eleideats384. Apple
contends that thieaturein the newly accused DAA products that should be the subject of the
colorably different inquiry is the context menu that is produced when a usetagtee-structure.
Reply at 4. Samsung argues that “the relevant accused feature [in the adjudicased bro
products] was a context menu of options that is generated following a long press gaest
structured text.” Opp’n at 11. Samsung suggests in passing that bSammeng changed the
result of a long press from a context menu to a generic pop-up menu, the generic poprup meg
should be the focus of the colorably different analysis. Opp’n at 11.

Samsung’s argument is not persuasive. As Samsung repeatedly points out in its
opposition, Apple did not previously accuse the generic pop-up menu or theresaivity menu
of infringing daim 9 of the 647 patentSee, e.qgid. at 2, 6, 7 & n.2, 8, 9The context menu—

whether produced as the result of a short tap or a long preas-thefocus of Apple’s &@im 9

infringement theory. In DA (and DALB), Samsung retained the context menu but, depending

on the product, made changes to the user action that produces the context merleatiahiog
of the structure detectiorSeeMowry Reply Rep. 1 27 (“Samsung did not remove th[e] [context
menu] functionality, but simply moved it so that the same contextual pop-up menu now appe
on a short tap, rather than a long press.”). Accordingly, in DA1-A (and DA1-B), thg newl

accused products’ context menu is the relevant subject of the colorably diffeatysis. See

Ncube 732 F.3d at 1350 (holding that the ClientID remained the relevant feature for camparis

in newly accused products where the ClientID was moved but still performed teeedamant

function as in the infringing products).
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The Court must thus determine whether the context menu feature in thA bdivser
products is more than colorably different from the context menu feature awljtrsicated browser

products.

2. DA1-A Browser Products Are Not More Than Colorably
Different From the Adjudicated Products

After considering the parties’ briefing, the expert reports, the paatigaiments during

January 11, 2018 hearing, and the videos that Apple presented at the January 11, 2018 hear

Court concludes that the DA1-A browser products are not more than colorablyrdiffera the
adjudicated browser products. Firsgrh a technical perspective, the code modification necess
to change from a long press to a short tap “is trivial” and “amounts to little moredjustirag the
calls to the functions to generate and display the contextual pop-up menu from laatsedr-

determination thattiere has been a long press to a tibesed determination that there has been
short tap.” Mowry Reply Rep. 1 23ee alsdviowry 2017 Initial Report 1 S GG

1
I similarly, the code modification to change the timing of structu
detection from “finger down” to “finger up” “is minor.” Mowry 2017 Initial Rep§r98. In
addition, the code used to perform the stietetectio | G
I J<ffay Dep. 143:18. Samsung does not dispute th

the changes in its code were relatively simple.

Relatedly, underiVo, the Court “must also look to the relevant prior art, if any is
available, to determine if the modification merely employs or combines elemeatdyaknown
in the prior art in a manner that would have been obvious to a person of ordinary skill irathe g
the time the modification was made.” 646 F.3d at 882. When the Court asked the parties at
January 11, 2018 hearing to identify the prior art relevant tdith@obviousness inquiry, neither
party identified any specific prior arranscript & January 11, 2018 Hearing (“Hearing Tr.”),
ECF No. 2238 at 50:2-%q. at 67:1-2 Rather, Apple argued generally that the modifications we
obvious. Id. at 48:11-49:14 Similarly, Apple’s expert, Dr. Mowry, opinehat “the minor

technical modifications Samsung implemented in its desigands would have been obvious to
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person of ordinary skill in the art at least as early as May 5, 2014, when thgihgriRroducts
were found to infringe the '647 patent.” Mowry 2017 Initial Rep.  106. Samsung did not dis
at the hearing or in its opposition that the modifications were obvious. Hearings®rlat67:2
Opp’n at 3-4.Dr. Jeffaycontends that because Dr. Mowry did not provide a basis for his opini
on obviousness, Dr. Jeffay is “not in a position to rebut his unfounded opinion.” Jeffay Rep. 1
n.6. However, Dr. Jeffay does not offer a separate opinion on the obviousness of the cha@gs
Jeffay Dep. 34:4-35:23.

Rather than dispute the obviousness of its changes, Samsung argues that a simple ol
obvious change can nonetheless render a newly accused product more than colorasiy differ
from an adjudicated product. Opp’n at 3-4. As a result, Samsung contenéipplgainisreads
TiVo by asserting that an obvious modification is unlikely to be significihtThe Court agrees
that the obviousness of a change is not necessarily dispositive of whether tigat idpaesents
more than a colorable difference from aljudicated productSeeTiVo, 646 F.3d at 882 n.1 (“We
do not suggest that the law on obviousness is binding in contempt proceedings, where, in mq
cases, a single limitation that has been modified by an infringer is at issleatsaid, it is clear
that the Federal Circuit views the “innovative significance of the modificasisia potentially
relevant factor in the colorably different analys&ee id. In addition, he Federal Circuit
observed that a non-obvious change “may well result in a findingod than a colorable
difference’ but it did not say that the reverse is necessarily ffuo, 646 F.3d at 882-83.
Indeed, as Pattl.C.3 of this order demonstrates, the total removal of an infringing element ma
be an obvious change, but also a significant dnstead, the appropriate inference to be drawn
from a finding that a change is obvious likely depends on the circumstances oketheeas the
Court finds that the obviousness of the DAThanges are neutral.

In addition, the Court finds th#fte DAI-A browser changes are not significant from a
functional perspective or a user’s perspectiveombothafunctional and a user’s perspective, it
is undisputed that the context menu itself is essentially the satne DALA browser and

adjudicated browser products and provides the user with the same functionality. \Afithtoeg
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the difference between a short tap and a long press, Apple cortipaeBerence to the
difference between a right click or left dtion a computer mouse. Mot. at 9. “In both instances
the user is making an intentional selection and indicating through the choice ohmplestred
result.” Id. Thus, both a short tap and a long press serve the same function of selecting a
structue. Id.

With respect to the timing of structure detection, there is no noticeable dieirem the
user’s perspective whether the structure is detected on “finger down” gerfup.” “Because of
the speed with which structures are detected inléveces, ‘the display of the contextual pop-up
menu in the DA1-A products is as instantaneous, from a users’ perspective, asfinntiag
Galaxy S llIl.”” Mot. at 10(quoting Mowry 2017 Initial Rep. 1 99). Indeed, at the hearing on
January 11, 2018, Apple presented videos of a user selecting a phone number in the browssg
adjudicated Galaxy S Il and the newly accused Galaxy S 5, which includes 1h& Bffanges.
SeeHearing Tr. at 8:16-9:24Apple Ongoing Royalties Hearing Slidedeck at S#8e The Court
can discern no difference between the two phones ianttweint of time that elapses betwdiea
selection of the phone number and the appearance of the context menu.

Samsung@rgueghatthefunctional perspective and user’s perspective dglay a role in
the colorably different analysi€Opp’n at 13 (citingliVo, 646 F.3d at 882Hearing Tr. 43:3
(“And whether it's perceptible to the user is not relevant. Can you imagireedewaided utility
patent code design arounds based on teeaxgperience?”)Of coursetwo products could be
more than colorably different even though a user perceives no difference betwesdtlots.
SeeNcube 732 F.3d at 1350-51However Federal Circuit precedent suggests that whether a
change is signi€ant fromafunctional perspective or the user’s perspective may inform the
colorably different analysis, even if such perspectives are not dispositive.

For examplethe Federal Circuit looked to whether two ingredients functioned

interchangeably in its colorably different analysidarial Ltd. v. Cipla Ltd. 681 F.3d 1283 (Fed.

2 Samsung has not disputed the accuracy of these videos.
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Cir. 2012), which dealt with “patent compositions for protecting domestic dogs arfcboats
infestation with ectoparasites.g, fleas and ticks.”ld. at 1288. The claim at issugn Merial
required “a spot-on pest control composition comprising (1) a synergistitie#famount of
fipronil, (2) a synergistic effective amount of an [insect growth regulator], arat (8xst one
customary spot-on formulation adjuvantd. at 1300. The infringing product contained 9.7%
fipronil, 11.8% methoprene, and at least one customary spot-on adjldariBy comparison,

the district court found during the contempt proceedings that [the newly accused product]
contain[ed] 9.8% fipronil, 11.8% methoprene, and at least one customary spot-on adjldzant.”
“Furthermore, the court credited Merial’'s expert testimony that any teteospadjuvants would
function interchangeably and that replacing one for another in any such pest campokition
would not amount to a colorable differencéd’ at 1300-01. The Federal Circuit concluded that
the “district court thus had ample basis” to concltiggthe newly accused product was not more
than colorably different from the infringing produdt. at 1301.

Relatedly, inProveris the Federal Circuit considered both functional equivalence and t}
user’s perspective in analyzing whether an allegedly redesigned mechaneralfiating aerosol
spray plumes was more than colorably different from the infringing mechanism. 739 F.3d a
1369. The defendant argued that the infringing product “allowed a user to identifyawpeataf
images he or she wantedaoalyzebeforeactivating the spray plumwhile the [newly accused]
device requires the user to first activate the spray plume and then later detetrat range of
images he or she would like to analyzéd’ at 1370. The defendant “contend[ed] tthas is a
significant modification” because the preamble of the relevant claim “sgie¢ithat the image
data may be captured ‘at a predetermined instant in tinhe.”The district court found that the
newly accused device was not more than colorably different from the infridginge, and the
Federal Circuit affirmedld. at 1370. Specifically, the Federal Circuit observed that “it is not af
all clear from the record whether [the defendant’s] purported change attadlgny effect. In
fact, theUser Manuals for both products appear to instruct the user to select the rangges to

be analyzedfterthe actual spray event takes plackl” at 1371. The Federal Circuit went on,
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“even if [the defendant] did make some small changes to the product’s softwargaisomof
the User Manuals demonstrates that the two products are functionally idéntical' hus, the
Federal Circuit agreed with the district court that the newly accused prodsictovmore than
colorably different from the infringing product based on differences that wese@ndible from a
functional perspective and a user’s perspectide.

Thus, undeMerial andProveris both the functional effect of any changes and the
significance of those changes from a user’s perspective inform the Calotraldy different
analysis.Cf. TiVa 646 F.3d at 878-79 (noting but not reaching district court’s finding that new
accused product’s automatic flow control feature was not more than colorabhgutiffrom
infringing product based on district court’s analysis of the functional effebeathange). Here,
the Court finds that both the functional effect of the DRAthanges and their significance from a
user’s perspectivehow that the DA1-A browser is not more than colorably different from the
adjudicated products. Neither change affects the functionality that the tcoveex provides the
user, and neither change affects the user’s experience of the context meeu featur

Indeed, Samsung’s argumdrdavilydepends on the proposition that a change that bring
a product outside the literal scope of the patent is by definition a significagfech@pp’n at 13-
14. Specifically, Samsung argues that Apple’s reliance on the doctrine of eqis\lgVo's
second stephows that the DA changes bring DA products outside the literal scope of the
'647 patent.ld. Such a change, Samsung argues, must be signifidamtever, Samsung cites
no authority for such a per se rule. Indeed, the Federal Circuit has statéd&amsung argued at
the hearing-that the colorably different analysis compaies newly accused product to the
adjudicated product, not the newly accused product to the ctBém.Ncuber32 F.3d at 1351,
Hearing Tr. 55:13-19Using the clainto detemine whether a change renders a newly accused
product more than colorably different woutmbllapse thgtwo prong]test of TiVo—that is, the
only inquiry would be whether the newly accused products infringe the assertetd’ pabenus
Enters, LLC v. Téebrands Corp.No. 6:15ev-551 RWS-JDL, 2016 WL 1084800, at *3 (E.D.

Tex. Feb. 23, 2016). Because the Federal Circuit specifically said thgettfed] [an]

22
Case Nol12-CV-0063GLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION FORONGOING ROYALTIES

ly




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

infringement-based understanding of the colorably different f€atg, 646 F.3d at 882,
Sansung’s argument fails.

Accordingly, the Court finds that the DA1-A browser products are not more than color
different from the adjudicated products. As a result, the Court must next anhlgtteenthe
DA1-A browser products infringdam 9 of the 647 patent.

ii. TiVo Step Two: Does It Infringe?

Apple argues that the DAA products infringe Claim 9 of the 647 patent under the
doctrine of equivalents. Mot. at 12-13. “Under the doctrine of equivalents, ‘a product oisprod
that does not literally infinge upon the express terms of a patent claim may nonetheless be fo
to infringe if there is equivalence between the elements of the accused prgolectesss and the
claimed elements of the patented inventiorD&Puy Spine, Inc. v. Medtronic Sofamor Danek,
Inc., 469 F.3d 1005, 1016 (Fed. Cir. 2006) (quotigrnerJenkinson Co. v. Hilton Davis Chem.
Co, 520 U.S. 17, 21 (1997)).

Samsung contends th&t DA1-A products do not infringe because theynit satisfy the
limitation in claim 1 that requiré® user interface enabling the selection of a detected structurg
and a linked action.” Opp’n at 16. As explained above, Samsung'’s theory is that to lsatisfy t
user interface limitation, detection of a structure must occur before seleictienstruture. Id.
at 1617. Because detection occurs on “finger up” rather than “finger down,” Samsung Hrgue
selection is complete in DAA products before detection occurs. Opp’n at 17. Apple effective
concedes that the DAA products do not literallgatisfy the user interface limitation byly
arguing that the DAJA products infringe under the doctrine of equivalerseMot. at 12.

Samsung objects to Apple’s reliance on the doctrine of equivalents at thisnstiage i
proceedings. Specifically, Samsung argues that Apple waived any reliarieedoctrine of
equivalents by withdrawing the portions of Dr. Mowry’s report relating tatwtrine of
equivalents before trial. Opp’n at 15 (citing ECF No. 1056 at 3 n.4). In addition, Samsueg a
that Apple did not assert any doctrine of equivalents theory at ldiaFinally, Samsung argues

that allowing Apple to raise the doctrine of equivalents only after trial would wrtdércLocal
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Patent Rules and prejudice Samsung by depriving Samsung of its opportunity to gesent i
defenses to the juryld. at 16. Thus, the Court must determine whether a party may rely on th
doctrine of equivalents to prove infringement in post-trial proceedings if thtgtrped only on a
literal infringementheory at trial.

1. Can Apple Rely on Doctrine of Equivalents?

Samsung’s contention that a party is limited in post-trial proceedings to the ttieory
infringement it used at trial is not persuasi&msung cites no on-point authority for its position
thata party may only prove infringement in pds&l contempt or ongoing royalfpyroceedings
using the theory of infringement thi&e party relied upon at trialAt least two courts have

applied the doctrine of equivalents during contempt proceedingsfation of a preliminary

injunction that was based on literal infringeme8ee Chamberlain Grp., Inc. v. Techtronic Indus.

Co, No. 16 C 6097, 2017 WL 368027, at *4-6 (N.D. lll. Jan. 23, 204&Yype Corp. v. AE Tech
Co, No. 2:12ev-53-GMN-RJJ, 2012 WIL1559768, at *3 (D. Nev. May 2, 2012). Moreover, in
Bass Pro Trademarks, L.L.C. v. Cabela’s, ]d&5 F.3d 1364, 1368 (Fed. Cir. 2007), the Feder§
Circuit stated that “the grant of a contempt order for violation, by a modifiedejefian
injunction against infringement requires that the modified device infringes thd,pther

literally or by application of the doctrine of equivalents,” which suggest$tth avenues are
available to prove infringement in post-trial proceedings.

Furthermoreit makes little sense tay that Apple’s actions before and at trial waived
theories of infringement for design-around products that diget@&xist at the time of trial.
Indeed, had Apple attempted to introduce evidence at trial to irat/bypothetical design
around products infringed the patent under any theory of infringement, the Court would have
excluded such evidence under Federal Rule of Evidence 403 as confusing the issesdingisl
the jury, causing undue delay, and wasting time. As to Samsung’s notice anghtiatfgument,
the Federal Circuit stated McubethatTiVo's colorably different step “preserves values of notics
and preservation of trial rights by keeping contempt suitably limited.” 732 F.3d at 18Bbthet

words, the Federal Circuit has decided that the TiNgb step protects litigants’ rights by
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significantly restricting the range of newly accused products that arecstibja postrial
infringement analysis tthose newly accused products that aretleas colorably differerfrom
the adjudicated products. Thus, Apple may rely on the doctrine of equivalents even thowgh 4
did not assert the doctrine of equivalents at trial. The Gmutianalyzes whether the DAA
browser products infringe under the doctrine of equivalents.

2. Does DAZA Infringe Under the Doctrine of Equivalents?

“The doctrine of equivalents prohibits one from avoiding infringement liabilitgnbiing
only ‘insubstantial changes and substitutions . . . which, though adding nothing, would be en
to take the copied matter outside the claim, and hence outside the reach oSiamé&ndled.
Sols. USCA, Inc. v. Saint-Gobain Ceramics & Plastics, B&7 F.3d 1269, 1279 (Fed. Cir. 2011
(quotingGraver Tank & Mfg. Co. v. Linde Air Prods. C839 U.S. 605, 607 (1950)).
“[H]Jowever, the doctrine of equivalents is not a license to ignore or ‘erase . tusihand
functional limitations of the claim,’ limitations ‘on which the public is entitled to rely inding
infringement.” Athletic Alternatives, Inc. v. Prince Mfg., In€3 F.3d 1573, 1582 (Fed. Cir.
1996) (quotingPerkinElmer Corp. v. Westinghouse Elec. Cog22 F.2d 1528, 1532 (Fed. Cir.
1987) (second alteration in original)).

“[lln an effort to strike the proper balance between protecting patentees vgoile al
providing sufficient notice to the public, various rules of law have emerged to conglran and
how the doctrine of equivalents is to be applieBreedman Seating Co. v. Am. Seating, @20
F.3d 1350, 1358 (Fed. Cir. 20050ne limit on the doctrine of equivalents is the ‘all elements’
rule.” DePuy Sping469 F.3dat 1016. The “all elements” rule “require[es] that equivalence be
assessed on a limitatidoy-limitation basis, rather than from the perspective of the invention as
whole.” 1d.; see also Warnedenkinson520 U.S. at 40 (“The determination of equivalence
should be applied as an objective inquiry on an elefng®element basis.”). The “all elements”
rule also provides that “an element of an accused product or process is not, as @f haatte
equivalent to a limitation of the claimed invention if such a finding would entirely vitiate th

limitation.” Freedman Seatingt20 F.3d at 1358.
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“There is no set formula for determining whether a finding of equivaleocddwitiate a
claim limitation, and thereby violate the [‘all elements’] ruléd’ at 1359. “Rather, courts must
consider the totaly of the circumstances of each case and determine whether the alleged
equivalent can be fairly characterized as an insubstantial change from the cléippetimatter
without rendering the pertinent limitation meaningledsl.” However, he Federal Circuit has
explainecthat*“[t]he vitiation concept has its clearest application ‘where the accused device
contain[s] the antithesis of the claimed structurdtilliant Instruments, Inc. v. GuideTech, LLC
707 F.3d 1342, 1347 (Fed. Cir. 2013) (quotignret Bingo, LLC v. GameTech Int'l, Ineé72
F.3d 1338, 1345 (Fed. Cir. 2006)). Put differertbguivalency cannot embrace a structure that
specifically excluded from the scope of the claimA&thletic Alternatives73 F.3d at 1582
(quotation marks oitted). Subject matter is “specifically excluded” if “its inclusion is somehow
inconsistent with the language of the clainiEthicon Endo-Surgery, Inc. v. U.S. Surgical Corp.
149 F.3d 1309, 1317 (Fed. Cir. 199&)pr example, itMoore U.S.A. v. Standard Register Co.
229 F.3d 1091, 1106 (Fed. Cir. 2000), the Federal Circuit held that a mailer whose adhesive
covered a minority of its edge could not be the equivalent of a claim limitatiomingghat the
adhesive cover a majority of the mailer’'s eddat only would such reasoning vitiate a claim
limitation, but “it would defy logic to conclude that a mino#ityhe very antithesis of a
majority—could be insubstantially different from a claim limitation requiring a majoritgt.”

The Federal Circuit’'sgplication of the “all elements” rule Rlanet Bingas particularly
instructive. Planet Bingo was the exclusive licensee of a patent for “alternative methods of
playing bingo by coupling numbers with additional ‘indicia’ or ‘markings,” suechaors or
shading patterns.” 472 F.3d at 1340. “These additional designations overlay a traoitigoal
game to produce more winning combinations for more prizies."The relevant claim of the
patent at issue included limitations requiring “establishingedgiermined combination as a

winning combination for the progressive jackpot pool” and “awarding the progressipetac

S

pool to the player when he achieves the predetermined winning combination on the bingo card.”

Id. at 1342 (quoting U.S. Patent No. 5,482,289). The district court construed “predetermined
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winning combination” to mean “the precise elements necessary to achieverbagarticular
game are known before the first bingo ball is drawid."at 1341.

GameTech argued that gamedid not infringe because players of its product did not
know the winning combination until after the first bingo ball is draweh.at 1342. Planet Bingo
countered that GameTech’s game infringed under the doctrine of equivalentseb@eane Tech’s
game“incorporates only an insubstantial variation from the claims because thegsiogre
predetermined winning combination appears right after, rather than right béfiest bingo
ball is drawn.” Id. at 1344. Planet Bingo argued that “the timing of the predetermined winning
combination does not affect the game’s prize amounts, odds, or other essentié¢chica.” 1d.

The district court rejected Planet Bingo’s argumespecifically, the district court
determined that the claims at issue “regjul] a predetermined winning combination, which was
construed to mean before the first bingo ball is drawn. After is the opposite of befotg, not i
equivalent.” Planet Bingo, LLC v. GameTech Int’l, In€V-S-01-1295-PMP (PAL), ECF No.
379 at 16. Accordingly, GameTech’s game, “in which the winning combination isnileder
after the first bingo ball is drawn[,] cannot be the equivalent of the predeterimmetion as a
matter of law.” Id.

The Federal Circuit affirmedThe Federal Circuit held th¢éhe “predetermined” limitation
“was part of the bargain when the patent issudtdnet Bingp472 F.3d at 1344. Citingoore,
the Federal Circuit observed that the Federal Circuit “has refused to apghyctnee [of
equivalents] in other cases whdhe accused device contained the antithesis of the claimed
structure.” Id. at 1345. Accordingly, the Federal Circuit refused to “overlook that limitation or
expand the doctrine of equivalents beyond its purpose to allow recapture of sulject mat
excluded by a deliberate and foreseeable claim drafting decidibn.”

Here the Court finds that Apple’s doctrine of equivalents theaoyld vitiate theuser
interface limitation requiring “selection of a detected structu&pecifically, as both parties
acknowledgethe partiegreviously agreed that the plain and ordinary meaning of “selection of

detected structure” requires detection of the structure to occur before sel&t&CF No. 1151

27
Case Nol12-CV-0063GLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION FORONGOING ROYALTIES




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

at 2Q Opp’'n at 56; Reply at 910. In the DALA productsdetection of the structure occurs after
selection. As the Federal Circuit wrote lanet Bingo “after is opposite of before, not
equivalent.” Planet Binge 472 F.3d at 1344f. WiLAN, Inc. v. Appleinc., 811 F.3d 455, 462
(Fed. Cir. 2016) (Apple defending jury verdict in its favor by arguing that its products do not
infringe a patent for a wireless communication technique under the doctrine of egaivalent
because its products performed the same processes in a different order tmad bgoghie claims,
even though thdifferences irorder had no functional effect). Of course, both the doctrine of
equivalents and vitiation are facttersive, casespecific inquiries.SeeCadence Pharm. Inc. v.
Exela PharmSci In¢780 F.3d 1364, 1371 (Fed. Cir. 201B)eedman Seatingt20 F.3d at 1359.
As a result, the Qurt does not rely solely dPlanet Bingg although this precedent suppdtie
Court’s conclusion. Rather, the Court finds that the '647 patent’s specification andsApple’
previous positions in this case confirm that the parties’ interpretation of iheapthordinary
meaning of the user interface limitation was correct, andhleadAl-A products, in which
selection occurs before detection, do not satisfy the useracgdifnitation by the doctrine of
equivalents.

First,throughout the specification of the '647 patent, Apple described detection as
occurring before selecticand at times emphasizéte importance of this order of operatiomhs.
other caseghe Federal Circuit has viewadclaim constructios consistencyvith the
specification as evidendkatthe construction was correckeg e.g, Wi-LAN, 811 F.3d at 462
(concluding that the “intrinsic record is therefore clear that the asserted ctamersonly structure
that randomizes data symbols in parallel before combining them” becausey [ejvieodiment
discussed in the specification randomizes the data symbols before combiningutitetiri]o
disclosure in the specification depicts or discusses the possibility of combifang be
randomizing”). Thedescription of the preferred embodiment consistaefigrsto detection

occurring before selectn. Here, br example:

After identifying structures and linking actions, application program inter230
communicates with application 167 to obtain information on the identified
structures so that user interface 240 can successfully present andsehedilen

28
Case Nol12-CV-0063GLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION FORONGOING ROYALTIES




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

of the actions. In a displaype environment, application program interface 230
retrieves the locations in document 210 of the presentation regions for the
detected structures from application 167. Application program interface 230 then
trangnits this location information to user interface 240, which highlights the
detected structures, although other presentation mechanisms can be used. Use
interface 240 enables selection of an identified structure by making the
presentation regions mouseaasitive . . . .

'647 Patent, col.4:1-13. Similarly, Figures 8 and 9, which “display a flowchatratirg [the]
preferred method for recognizing patterns in documents and performing actieagy ehvision
detection of structures occurring before selection of those same stru@ereslat col.5:51-
col.6:21; kGcs. 8-9. “No disclosure in the specification depicts or discusses the possibility of
[selection] before [detection].Wi-LAN, 811 F.3d at 462. Moreover, not only does the
specification aly disclose detection occurring beforeesgtlon, but the specification also stresses
the importance of this order in explaining the significance of the invenSpecifically the
specificationstressed that the automatic detection and highlightistroétures helped a user
visually identify structures in a long document or email, whichavéesborious and cognitively
disruptive” process without automatic detection. '647 patent at col.1:16-27. Thus, the
specification reveals that detection occugriimst was a significant feature of the invention.

This conclusion is reinforced by tle&pertdeclaration that Dr. Mowry filed in May 2012.
SeeECF No. 177 (“Mowry 2012 Decl.”). In that declaration, in distinguishing U.S. Patnt N
5,859,636 (“Pandit”), Dr. Mowry emphasized that Pandit required the user to seldftartthe
system recognized that text, whereas the '647 patent required the opposite ordey.20kRv
Decl. 11 208, 217. Even assuming that Pandit is not prior art to the '647 patent, and thus ca
serve as the basis for an ensnarement argument, how Dr. Mowry analyzedrPaodiparison to
the '647 patent provides insight into how Apple and its expgially conceived the scope and

importanceof various aspects of the '64atent. Dr. Mowry wrote in 2012

The plain and ordinary meaning of “a user interface enabling the selection of a

detectedstructuré requires the user interface to enable selection of a strubiyre

the user,after the structure has already been det@c Pandit, by contrast,

reverses these steps. For example, Dr. Cohen cites to one portion of Pandit that

discusses the invention “recognize[ing]” text that the user has previously

“accented”, or selected. Dr. Cohen thus argues that the [user interface] element of
29
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claim 1 is satisfied when (1) the user first selects undetected text arafite(2)

such selection, structures are detected in that text. This argument makesno sens
in view of the plain language of claim 1, which, as explained, requiréshtha

user be able to pick or choose a detected struafterethe system identifies such
structures for the user.

Mowry 2012 Decl. 217 (alterations and emphasis in original). Thus, Dr. Mowry’s declaration
makes clear that he previously viewed the order in which detection and selectioncbasurre
significant—not as an “insubstantial[] differen[ce],” as he later characterizeseeMowry 2017
Initial Rep. 1136; Initial Expert Report of Dr. Todd C. Mowry Regarding Infringement of U.S.
Patent No. 5,946,647 (August 12, 2013), at 11 252-54 (opining that Samsung products wher
detection routines are invoked after the user touches the screen infrinGé#hmtent under the
doctrine of equivalents).

Accordingly, the Court concludes thtae DAL-A products, in which selection occurs
before detection, cannot “be fairly characterized as an insubstantial chamg@é claimed
subject matter without rendering the pertinent limitation meaninglésgédman Seatingt20
F.3d at 1358see also Planet Bingd72 F.3d at 1345 (“[T]he proposed application of the doctri
of equivalents would change ‘before’ to ‘after,” a more marked differetieat a “small
variation[] in the degree of achieving a claimed limitationA¥ a result, the DAJA browser
products do not infringe the '647 patent under the doctrine of equivalents.

b. DA1-A Messenger Products

With respect to the DARA messenger products, the parties dispute whether the relevar
adjudicated product for purposes of the colorably different anadytsis adjudicated messenger
product or the adjudicatelklly Bean browserSeeMot. at 11 (comparing DAE messenger

products to the adjudicatdelly Bean browsgr Opp’n at 14 (arguing that DAA-messenger

3 Apple argues that its proposed equivalent would not vitiate the user iptérfiation because
structures are still detecte@eeReply at 11. However, this argument ignores that the
construction of the user interface limitation requires that detection occur detection. Any
vitiation analysis must take into account ataim construction that has occurreSlee Planet
Bingo, 472 F.3d at 1344 (taking claim construction into account in vitiation analysis). Thus,
Apple’s argument that focuses only on the language of the claim and ignoresshedation of
that claim is navailing.
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products should be compared to adjudicated messenger products). The Court need not resq
dispute, however, because the DAInessenger products feature the same desigund as the
DA1-A browser products. Thus, even if the Court determined hiledDA1-A messenger products
were not more than colorably different from the relevant adjudicated product, then©aoldt
conclude that the DA messenger prcts do not infringe the '647afent for the same reasons
as explained above.

2. DAl1-B

Samsung’s DAIB products contain most of the same changes as theA)grbducts,
exceptthatdetection occurs in the DA1-A products when a user lifts his or her finger up from {
screen, whereas detection in DRIoccurs when a user puts his or her finger down on the scre
Mowry 2017 Initial Rep. 11 76, 101; Jeffay Rep. {1 184. In other words, the DA1-B products
contain fewer changdsom the adjudicated products than do the DA1-A prodoetause
detection occurs in both the DA1-B products and thedachted Jelly Bean browser when a user
puts his or her finger down on the scre&eeMowry 2017 Initial Rep. 1 101. As explained
above, the DA1-A browser products are not more than colorably different from the addjddica
browser productbecause the changes are insignificant from a technical perspective, a functid
perspective, and a user’'s perspecti8eesuprg Sectionlll.C.1.a.i.2. As a result, thédA1-B
products, which contain fewer changes than the DA1-A prodaistsare not more than colaboly
different from the adjudicated produdts the same reasond hus, the Court must determine
whether the DAB products infringe either literally or under the doctrine of equivalents.

To prove literal infringement, Apple must show that the userfagerimitation of claim 1
is satisfied. Specifically, Apple must show that deteatiba structure is complete before
selection occursApple argues that “the timing of the call to the detection functions in theBAL
Products is theame as in the Adjudicated Productsa-both cases, ‘[tlhe process of detecting a
selected structure starts upon finger down.”” Mot. at 15 (quoting Jeffay Dep. 11qgat¥i8)asis
and alteration in original). Dr. Mowry states that because “[t]he detectnatidn in DA1-B

Products starts immediately upon ‘finger down’ and is called even beforerfipgoccurs,” the
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“user is therefore selecting a detected structure.” Mowry 2017 Initial Rigf). fJAccording to
Dr. Mowry, “the timing of the detection functions in the DBIProducts operates the same way
in which the Infringing Galaxy 8I [does].” Id.

However, at trial, Dr. Mowry explained that detection occurred before swlantthe
infringing Galaxy S IIl, which ran the Jelly Bean browser, becausetawiestarte and finished
while the user was performing a long press. Trial Tr. 867:14-868:11. Under Dr. Mowegty t
selection was not complete until the user finished the long press. Thus, becausmndedsct
complete before the long press was complete, detection occurred before selaior.
867:17-868:11; 868:23-870:8; Mowry 2017 Initial Rep. 11 42-43.

By contrast, Dr. Mowry does not offer an opinion in his reports on whether detection ig
complete in the DAB products before a short tap is cogtpl In his deposition, Dr. Mowry
admitted that he had performed no empirical tests to determine how long detection tvak: M
Dep. 180:5-16. Dr. Mowry further testified that the detection routines “may onotdye”
complete before a short tap is compldtb.at 178:2-6; 178:17-20. As a result, under either the
clear and convincing standard or the preponderance standard, Apple has failed ts lbarden
of showing thatletection occurs before selection in the BB\products. As a result, Apple has
not carried its burden to show that the DBproducts literally infringe.

Apple argues that even if detection is not complete before a short tap is compéate, “t

there isinfringement under the doctrine of equivalents for the same reasons discusseditdbove

respect to the DARA Products.” Reply at 12. However, for the reasons that the Court explained

above, a product in which selection occurs before detection is noakuu to ¢aim 1, which
requires that detection occur before selection. As a result, to the extertéudiod occurs after
selection in the DAB products, the DA1-B products do not infringe under the doctrine of
equivalents.

3. DA2

Apple argues thahe newly accused DA2 products are not more than colorably differer]

from the adjudicated products becatls= DA2 messenger products still (1) automatically detect
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and highlight structures; (2) allow users to select those structures witht d&agh and (3) display

a pop-up menu upon that short tap. Mot. at 17. Apple concedes that the pop-up menu that i
displayed is not the context menu, but is instead the resolver activity rteai.18. However,
Apple argues that the resolver activity menu is not colorably different fronotitext menu,
because the resolver activity menu “enables the user to choose from one or ropsetlaatiare
linked to that structure.’ld. at 20. Samsung responds that the removal of the context menu
“should end the inquiry.” Opp’n at 21. In the alternative, Samangges that under the Federal
Circuit’s decision irNcube a previously present but unaccused featurere, the resolver activity
menu—is not the proper focus of the colorably different inquily. at 2324.

Samsung is corretihatunderNcube a previously present but unaccused feature cannot
support a finding that a newly accused product is less than colorably differ@rdriradjudicated
product. In Ncube the patent at issue disclosed technology that “allows a user to purchase vi
that are then streamed to a device such as a television.” 732 F.3d at 1347. One of tioasimitg
of the relevant claim required “updating a connection service table with [atifam physical
address.”Id. at 1348. SeaChange’s infringing product updated the connection tabke with
ClientlD and a SessidiD, both of which contain the same “MAC address” informatio@ube
Corp. v. SeaChange Int’l, IndNo. 01-011EPS,2012 WL 4863049, at *3 (D. Del. Oct. 9, 2012),
aff'd by Ncube 732 F.3d 1346. At trial, the plaintiff's “expert identified the ClientID as the
‘upstream physical address™ that satisfied the limitation that required “ugdattonnection
service table with [an] upstream physical addresd.’at *2. “Notably, neither [the plaintiff], nor
its expert, ever mentioned the SessionID as potentially being the upgingaital address.”
Ncube 732 F.3d at 1348.

After trial, SeaChange modified its product so that the connection table was ao long
updated with the ClientID. However, the connection table continued to be updated with the
SessionID. 2012 WL 4863049 at *3hd& plaintiff argued that the regsigned product was not
more than colorably different from the infringing product because the coom¢akile was still

updated with the SessionID, which contained the same MAC address informationasiies a
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ClientID. 1d. The district court ruled the plaintiff at trial never identified the SessionID as
satisfying the “upstream physical address” tation. 2012 WL 4863049 at *5. “Nor, following
trial, did SeaChange ever modify or replace the SessionID as part oesggredfforts. e

[c]ourt [wa]s not convinced that the SessionlID performs any different function in the modified
ITV system thant did in the infringing ITV system.” Accordingly, the court did not find that the
SessionlID allegations could support a finding of less than colorable differddces

On appeal, the plaintiff argued that the district court erred “by failing to amntipe
Connection Table of the infringing system, which is updated with both the ClientID and the
SessionID, with the Connection Table of the modified system, which is updateditmtiiev
SessionID. 732 F.3d at 1350-51. “In short, [the plaintiff] argue[d] that the ClientID and
SessionID each contain the samleye MAC address information and, therefore, the Connectid
Table in both versions of the system is updated with the MAC addresst 1351. Thus, the
infringing system'’s connection table wagdated with two MAC addresses, whereas the newly
accused system’s connection table was updated with only one MAC address. Acaotiokéng t
plaintiff, this was not a colorable differencisl.

The Federal Circuit rejected this argumeltt Specificall, the Federal Circuit reasoned
that “[i]n order for this argument to hold sway, the MAC address must be the portion of the
ClientID that meets the upstream physical address limitation of claim 4. The problet[ikeh
plaintiff] never relied on the MAC address at trial to prove infringemelat.”“Rather, [the
plaintiff] relied on the ClientID to prove infringement, but never called out the Méad@ess as

the infringing aspect of that eleménid. As a result, the Federal Circuit affirmed.

Like the SessionID imNcube in the instant case the resolver activity menu was present |n

the adjudicated devices but Apple never “unequivocally alleged prior to the [onmgyaity]

stage” that the resolver activity menu “met th[e] [pgpmenu] claim limitabn.” TiVo, 646 F.3d
at 883-84. Nor did Apple “rel[y] on the [resolver activity menu] at trial to prove génment.”
Ncube 732 F.3d at 1351. Although Apple argues that the resolver activity menu “has taken t

place of the context[] pepp menu,” Mot. at 18, this is true only insofar as the resolver activity
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menu now sometimes appears as the result of the user’s selection of aesingtéad of the
context menu. Apple does rggecificallycontend that the resolver activity menu provides the
samefunctionality as the context menu. Nor could Apple so cont&stause the resolver
activity menu coexisted with the context menu in the adjudicated devices, drshaethe two
menus performed different functions. Like the SessioniRaabe the resolver activity menu
was not the subject of Samsung’s redesign effartd,there is no evidence that the resolver
activity menu performs a different function in the newly accused deviaasttid in the
adjudicated devicesSeenCube 2012 WL 4863049 at *5. Thus, the Court concludes that the
resolver activity menu provides a different function than the context micrordingly, under
the Federal Circuit’s decision Mcube the relevant colorably different comparison is not betwe
the context menu in the adjudicated products and the resolver activity menu in thacmwsisd
products, which was previously present but unaccused.

Apple tries to avoid this result by arguing that “Apple was not required to acacise e
successive instance affiingement by Samsung’s devices; demonstrating infringement by the
first popup menu in the Adjudicated Products was sufficient to prove Apple’s case.” Mot. at
n.7. As aresult, Apple argues that it may now properly rely on the resolvetyatianu to prove
that the newly accused products are not more than colorably different from theatdpidic
products even though Apple did not previously accuse the resolver activity idertdowever,
the Federal Circuit rejected this very argumeiiaube In Ncube the plaintiff argued that “it
need not prove every possible avenue of infringement at trial and, as such, it was under no
obligation to prove that the SessionID also met the upstream physical addhesslaim.” 732
F.3d at 1351. The Federal Circuit held that although a plaintiff “need not prove every aenug
infringement,” “the separation of the coloralléferences and infringement component3 o

.. . preserves values of notice and preservation of trial rights by keeping postiaily

limited.” Id. Thus, the Federal Circuit held that the plaintiff's proof and arguments at trialdimite

the scope of the colorably different analydis.

Here because the context menu was completely removed in DA2 products, the relevant
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inquiry is whethethat removal “was significant.'See Proveris739 F.3d at 1371 (calling

argument that removal of accused element renders a product more than coldiexdgiytdit a

matter of law “a misreading @iVo’ and stating that “the court must still determine whether thaf

modification wassignificant). In Proveris the Federal Circuit held that the purported removal
an infringing feature was not significant where “a comparison of theMaeuals [of the
infringing and newly accused products] demonstrates that the two products amnaliyct
identical” and “it [wa]s not at all clear from the record whether [the] purpattadge actually
had any effect.” 739 F.3d at 1371. Here, by contrast, it is undisputed that the removal of thg
context menu from DA2 products altered the range of actions that a user is ablerta para
structure. The Court finds that this change—going from a choice of different typagatan
the adjudicated products’ context menu to a default actresdits in moreltan a colorable
differencebetween the adjudicated products and the newly accused DA2 pro@actASER
Int’l, Inc. v. Stinger Sys., IncNo. CV07-42PHX-JAT, 2012 WL 12960852, at *5-6 (D. Ariz. Jan,
18, 2012) (finding design changes that altered @évicapabilities, among other changes,
rendered newly accused products more than colorably different from infripgddgcts).
Because the Court finds that there is more than a colorable difference bétev@Rtproducts
and the adjudicated products, the Court does not proceed to an infringement aBSalgBigo,
646 F.3d at 882. Wile a jury may find that the resolver activity menu meké&spop-up menu
limitation of daim 9, “that should not be decided in a[n] [ongoing royalty] proceeditdy.at
884.
V. CONCLUSION

For the foregoing reasons, the Court DENIES Apple’s motion for ongoing iesy#it the
products incorporating the DAA; DA1-B, and DA2 design-arounds. The Court GRANTS
Apple’s motion for ongoing royalties as to the stipulated amount of $6,494,252 plus interest.

The parties shall file proposed judgment forms within seven days from the dhai® of
order.

IT 1S SO ORDERED.

36
Case Nol12-CV-0063GLHK
ORDERGRANTING IN PART ANDDENYING IN PART MOTION FORONGOING ROYALTIES

Df




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Dated:February 15, 2018

Fey H. b

Lucy ¥. koH
United States District Judge
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