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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

ANGEL S.LOMELY, Case N0.5:12-CV-01194£JD

Plaintiff, ORDER GRANTING MOTION TO
DISMISS

V.

JP MORGAN CHASE BANK, NATIONAL

ASSOCIATION and Does 45, inclusive, [Re: Docket Item No. 10]

Defendang.

N N N N’ N N e e e e

Presently before the Court is Defendant JPMorgan Chase Bank, N.A.’s (“Chageih M
to Dismiss the Complaint filed by Plaintiff Angel S. Lomely (“Lomel\8@eeDocket Iltem No. 10.
Having fully reviewed Chase’s moving papers which were filed unoppose@pthe will grant

Chase’s motion for reasons described below.

I. BACKGROUND
A. Factual History
On or around October 13, 2005, Lomely obtained a loan for $1,288,999.00 to secure tf
purchase of real property located at 20096 Almaden Road in San Jose, CaliforniadftieSee

Notice of Removal and Removal, hereafter “Removagtket Item No. 1, Ex. A, Comff. 1-2,

1
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10, hereafter “Compl.”; Def’s. Req. for Judicial Notice (hereafter “R,JNbcket ltem No. 11, Ex.
A, Deed of Trust. The loan was obtained from lender Washington Mutual Bank (“Walhith
was also listed as the beneficiary to the Loan, and California Reconveyamgai®/ (“CRC”)
was the trustee of the Deed. Compl. § 10; RIN, Ex. A. Lomely alleges that in or aramencbee
2005 his promissory note on the Loan was securitized and became part of various loan pools
investment trusts. Compl. { 11-13, Ex. E, Security Bond Description.

On or around September 25, 2008, WaMu was declared insolvent whereupon the Fed
Deposit Insurance Corporation (“FDIC”) was appointed Receiver for WaMi, BdJ. B. Affidavit

of Federal Insurance Corporation recorded on October 3, 288&IsdMiller v. Calif.

Reconveyance CoNo. 10€CV-421-1EG, 2010 WL 2889103, at *2 (S.D. Cal. July 22, 2010) (“As

receiver, the FDIC steps into the shoes of the failed [financial instituthohperates as its
successor. . . . The FDIC then has broad powers to allocate assets and lizbititiess through a
[Purchase and Assumption Agreement].” (internal quotations marks and citatioted®mit
Pursuant to a Purchase and Assumption Agreement (“P&A Agreement”) dateohlSap2®,
2008, the FDIC transferred to Chase “all right, title, and interest of the Receard to all of the
assets” of Whlu, including the Loan. RJIN, Ex. C.

By March 21, 2011, Lomely had failed to meet his loan obligations whereupon a Noticg
Default was issued and recorded on March 25, 2011 by CRC acting on behalf of Chase with {
Santa Clara County Recorders’ OfficelNR Ex. D. In or around May 2011, Lomely contacted
Chase and applied for a loan modification; this and several other applications fsota Ma
December 2011 were rejected by Chase. Compl-426As Lomely remained in default on his

loan, a Notice of Trustee’s Sale was issued and recorded on June 27, 2011. RJN, Ex. E.

B. Procedural History
Lomely filed the Complaint underlying this action against Chase in Santa Claga®@u
Court on January 25, 2012. The Complaint asserts six claims for relief: (1) wrtorgftibsure;

(2) quiet title; (3) violation of California Business & Professi@ode 8 17200; (4) declaratory and
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injunctive relief; (5) violations of California Civil CodeZ23.5; and (6) quasi contraBee

Compl. On March 9, 2012 Chase removed the action to this Court pursuant to 28 U.S.C. 8§ 13
1441, and 1446 based upon diversity of citizenshbggRemoval. On April 16, 2012, Chase
moved to dismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) astegkql
judicial notice of certain relevant publicly available documents.[Zefts. Mot. to Dismiss

Compl., Docket Item No. 10; RIN.

[I. LEGAL STANDARD
Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead eaioh wigh sufficient
specificity to “give thedefendant fair notice of what the .. claim is and the grounds upon which i

rests.”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations omitted).

complaint which falls short of the Rule 8(a) standard may be dismissedii$ itd state a claim
upon which relief can be granted. Fed. R. Civ. P. 12(b)(6). “Dismissal under Rule 1&b)(6)
appropriate only where the complaint lacks a cognizable legal theory @ieniffacts to support a

cognizable legal theory.” Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th

2008). Moreover, the factual allegations “must be enough to raise a right to lveliefthe
speculative level” such that the claim “is plausible on its fab&dmbly, 550 U.S. at 556-57.
When deciding whether to grant a motion to dismiss, the court generally “may naterony

any material beyond the pleadingbldl Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d

1542, 1555 n.19 (9th Cir. 1990). The court must accept as true allpleattedactual

allegations.”Ashcroft v. Igbal, 556 U.S. 662 (2009). The court must also construe the alleged 1

in the light most favorable to the plaintiffove v. United States, 915 F.2d 1242, 1245 (9th Cir.

1988). “[M]aterial which is properly submitted as part of the complaint may bedevadi”
Twombly, 550 U.S. at 555. But “courts are not bound to accept as true a legal conclusiod cou

as a factual allegationld.
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1. REQUEST FOR JUDICIAL NOTICE

In support of its motion to dismiss, Chase hegliested that the Court take judicial notice
of various document§eeRJIN. These documents include the following: the Deed of Trust,
recorded October 17, 2005 with the Santa Clara County Recorder (Ex. A); Afbfi&ateral
Insurance Corporation recorded October 3, 2008 with the Washington State King CountdeReq
(Ex. B); the Purchase and Assumption Agreement da¢ptembeR5, 2008 and available on the
FDIC’s website at http://http://www.fdic.gov/about/freedom/Washington_muytuahd_a.pdf
(Ex. C) Notice of Default and Election to Sell Under Deed of Trust recorded March 25, 2011 |
the Santa Clara County Recorder (Ex. D); and Notice of Trustee’s Sale, reammdezi’,J2011

with the Santa Clara County Recorder (Ex. E).

or

Vit

For a motion to dismiss, the court does not generally look beyond the complaint as doing s

may enter the purview of summary judgmegeFed. R. Civ. P. 12(d); Hal Roach Studios, 896

F.2d at 1555 n.19. There are, however, two exceptions to this rule. First, the court may prope
take judicial notice of material which is attached as part of the complaint or reliedypoe

complaint.SeeLee v. City of Los Angele250 F.3d 668, 688-69 (9th Cir. 2001). Second, the

court may properly take judicial notice of matters in the public record pursuardecaFRule of
Evidence 201(b)ld. Rule 201(b) requires a “judicially noticed fact must be one not subject to
reasonable dispute that it is either: (1) generally known within the territorial jurisdiction of the
trial court; or (2) capable of accurate and ready determination by resourtes whose accuracy
cannot reasonably be questioned.” A court “shall take judicial notregufested by a party and

supplied with the necessary informatioB&eFed. R. Evid. 201(d).

Here, Lomely does not challenge the authenticity of the documents contained its Chasg

Request for Judicial Notice. The Exhibits contained therein are thereficgljly noticeable as

matters of public record. As such, Defendant’s Request for Judicial Notica@isdym its entirety.

V. DISCUSSION

In his Complaint, Lomely has asserted six causes of action. Each will lzsseidibelow.
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A. Claims 1, 2 and 4: Wrongful Foreclosure, Quiet Title, and Declaratory and I njunctive
Relief

Lomely’s claims of wrongful foreclosuiglaim 1)and quiet title (claim 2are predicated
on the securitization of the promissory note underlying the Loan and the transfeberfi¢fies of
the Loan from WaMu to Chase. In addition to money damages, Lomely also sdekatdgcand
injunctive relief (claim 4)Lomely asserts that neither WaMu nor CRC recorded a transfer of
beneficialinterest in the note to Chase. Compl. 1 35. He supports this by arguing that when W
securitized the loan in December 20@H/jch was shortly after Lomekgxecutedhe Deed of
Trust, all beneficial interest in the loan was transferred to an unknown privaséoinice at 1 34,
41. Therefore, he coends, Chase is neithégre owner of the note, a holder of the note,anor
beneficiaryof the note; and merely acts, if at all, athe loan servicetd. { 36-37. Lomely
contends that Chase did not acquire any rights vis-a-vis the Loan underAh&gP&emenf
September 200Because by that time, the interest had already been transtearsgparate party
via the securitizationld.  37.

Ultimately, Lomely argues thaebause Chase was not the note holder or beneficiary, it
cannotseek to enfize the Deed of Trust let alone foreclose on the property in question nor did
have ownership or any legal interest in the propédtyll 42, 45, 46. This contention is erroneous
for several reasons.

First, the allegation that securitization of the Deédrust renders it unenforceable is an
incorrect proposition under California law, which has rejected the notion that peseabeir
interest in a loamvhenit is securitized or sold and assigned into a pool of tBestHafiz v.

Greenpoint Mortg. &nding, Inc, 652 F. Supp. 2d 1039, 1043 (N.D. Cal. 2009) (“[Plaintiff's clain

is based on the erroneous theory that all defendants lost their power of sale pursiean¢ ¢l Of

trust when the original promissory note was assigned to a trust pool.”); NguyemkvofBam.

Nat'l Ass’n, No. 11CV-03318, 2011 WL 5574917, at *9 (N.D. Cal. Nov. 15, 2011) (“[C]ourts
have uniformly rejected the argument that securitization of a mortgage loan prthadeortgagor

with a cause of action.” (quoting Rodenhurst v. Bank of Am., 773 F. Supp. 2d 886, 898 (D. H4
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2011))); Benham v. Aurora Lod&ervs, No. C-09-2059, 2009 WL 2880232, at *3 (N.D. Cal. Sept.

1, 2009) (rejecting plaintiff's argument that a beneficiary of a mortgagdos#s its power of sale
in deed where the note is securitized and assigned to a trust pool). Moreolatgytiage of the
Deed of Trust itself allows for securitization: “The Note or a partial interest iNd¢ke (together
with this Security Instrument) can be sold one or more timeutighrior notice to Borrower.”
RJN, Ex. A 120.

Secondy, California, a non-judicial foreclosure state, does not require that the origieal not

be produced in order for the foreclosure proceedings to be Kaliohi v. GMAC Mortg, No. 11-

CV-00926, 2011 WL 5914006, at *4 (N.D. Cal. Nov. 28, 2011) (finding that plaintiff’'s argumen

—

that defendant cannot validly foreclose on the property without the original notédonibery to
California law”); Hafiz, 652 F. Supp. 2d at 1043 (“California law does not require possession of
the note as a precondition to non-judicial foreclosure under a deed dj;tieest. alsaCal. Civ.
Code 8§ 2924b(4) (“A ‘person authorized to record the notice of default or the notice of séle’ shal
include an agent for the mortgagee or beneficiary, an agent of the named tryspegsan
designated in an executed substitution of trustee, or an agent of that substitiged)trést such,
the fact that Chase was not the holder of the original note did rastthaits foreclosure on the
property was improper.

Third, Lomely has failed to shotkatChasehad noright to foreclose on the loan. As noted
Chase acquired the interest in the Deed of Trust and the right to initial non-jtmtie@bsure

proceedngs on September 25, 2008 pursuant to the P&A Agreement. RIN, §ee Gls@somes

v. Countrywide Home Loans, Inc., 192 Cal. App. 4th 1149, 1154 (2011). Along with this intergst

came the right to foreclose on the property in the event of a default. Lomely does nibtad dey
was in default on his mortgage rdwes he challengée validity of the Notice of Default.
Because Lomely’s claims for wrongful foreclosure, quiet title, and Qisnaents in support
of his request for declaratory and injunctive relief are based on the erroneousthatiChase had
no interest in the Loan or right to initiate foreclosure proceedings, each otthess of action

are dismissed without leave to amend.
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B. Claims 3 and 5: Violations of California Business & Professions Code § 17200 and
California Civil Code § 2923.5

Lomely alleges that Chase violated California Civil Cod#983.5by failing to contact him
in order to explore alternative options to foreclosure sufficiently prior titngsa notice of default
and initiating foreclosurproceedinggclaim 5) Compl. 1 6869. Lomelyfurthercontends that this
and other actions amount to a violation of California Business & Professions Code 8§ 17200 a
(claim 3)

Section 2923.5 requires that a mortgagee, beneficiary, or authorized agent contact the
mortgagor m order to “assess the borrower’s financial situation and explore options for the
borrower to avoid foreclosure.” Cal. Civ. Code § 2923.5(a)(2). A notice of default may notdbe
until thirty days afér this contact is madid. § 2923.5(a)(1). In cases involving an attack on a ng
judicial foreclosure sale, the challe¥porrower must overcome a presumption of propriety.

Davenport v. Litton Loarservicing LP, 725 F. Supp. 2d 862, 877 (2010); Knapp v. Doherty, 12]

Cal. App. 4th 76, 86 n.4 (2004). Even in the event that a foreclosure procedure was improper,
challenger must still show resulting prejudiBavenport, 725 F. Supp. 2d at 877.

Lomely has failed to rebut thmescribedpresumptiorof propriety. Attached to the Notice
of Default is a Declaration of Compliance in which a representative of Chastcsigattested
to compliancewith section2923.5in the matter with LomelySeeRJN Ex. D. Furthermore, even
if the proceeding was improper, Lomely has not shown that he was prejudiced blyas e
shown that such a prejudice could ex@#eDavenport, 725 F. Supp. 2d at 877.

This claim is dismissed without leave to amend since there is no indication that Lomely
would be able to rebut the presumption of propriety in light of the Declaration of Cacehad
Lomely’s vague and conclusory allegations in his Complaint. Moreover, atiegatieaded in the
Complaintmay in fact negatthis claim: Lomely states that he hadheersations wittChase
representatives regarding foreclosure alternatives. Compl. Thi&7seems to indicate that Chase
complied with the procedures and protections set up by section 2393.5, or, in the altehaative,

Lomely has not been prejudic&gkeeDavenport, 72%. Supp. 2d at 87778 (dismissing a claim for
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violation of section 2392.5 without leave to amend wialegationgpleaded in the complaint
seem to indicate compliance with that code section).

Section 17200 of the Business & Professions Qwdscribes “utawful, unfair or
fraudulent business act or practice.” Lomelgtgument for this claim lies in the form of merely
conclusory allegations that Chase has committed acts of unfair competition. Cé&hplHe only
support for this notion, if any, is the allegation that Chase wrongfully foreclosé&e @naperty in
guestion or violated Cal. Civ. Code § 2923 .9 54. Because the claimméwrongful foreclosure
and violation of the California Civil Code have been dismissed, a claim of violdtiba o
California Busines& Professions Code predicated on those claims must be dismissed without

leave to amend as well.

C. Claim 6: Equitable Relief under Quasi-Contract Theory

Lomely’s sixth and final claim for relief is based upon the theory of qre@#ract that
Chase has been unjustly enriched in accepting monthly mortgage pajiment®melyfor over a
year. Compl. § 76. Lomely supports this argument, agaih,the allegation that Chase was not a
beneficiary to the Loan even after the assignment from WaMu via the Sep@mBe08 P&A
Agreemenbased on the securitizatidd. 1 77.

A guasi-contract is a way of describing the “basis of equitable remedytitiities when

an unjust enrichment has occurred.” McBride v. Boughton, 123 Cal. App. 4th 379, 388 n.6 (2(

Recovery under quasi-contract theory is appropriate when there is no contraotrgpthes

situation or relationship between the parteseCal. Med. Ass’n, Inc. v. Aetna U.S. Healthcare o

Cal, 94 Cal. App. 4th 151, 172-73 (2001).

In that regard, Lomely’s claim for relief under quasitract theory fails for two reasons.
First, as noted, Chase was entitled to receive the mortgage paymentsas se\icer and
beneficiary to the Loan after the P&A Agreement of September 25, 2668ndy, the governing
contractial documents—the original Deed of Trust and assamry the P&A Agreement

define the parties’ rights and obligations, thus precluding recovery for unjudtraentSeeCal.
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Med. Ass’n, Inc., 94 Cal. App. 4th at 172 (“[;\h matter of law, a quasontract action for unjust

enrichment does not lie where . . . express binding agreements exist and defineetie part

rights.”). Contrary to Lomely’s contentions, the securitization of the ldihmot do away with

WaMu's right as a beneficiargr affect theability for those rights to be assigned to Chase.
Therefore, Chase’s receipt of those payments was not an unjust enrichment, bohethe

that it was entitled to under the Loan agreement via the P&A Agreement. As saadlyldoes

not have an equitable claim for relief under the theory of quasract, anduchclaim is

dismissed without leave to amend.

V. CONCLUSION AND ORDER
Because Lomely has failed to establish each of the causes of action he has alleged in
Conmplaint, Chase’s Motion to Dismiss is GRANTED WITHOUT LEAVE TO AMEND is it
entirety.
Since this Order effectively disposes of the entire case, the Clerk shaltluoéle upon

entry of Judgment.

ITISSO ORDERED.
Dated: Septembed.7, 2012

=00 Q s

EDWARD J. DAVILA
United States Districiudge
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