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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUSAN LEONHART, on beH&of herself and
all others similarly situated,

Case No. 5:13-CV-0492-EJD

ORDER GRANTING DEFENDANT’S
MOTION TO DISMISS

Plaintiff,
V.

NATURE’S PATH FOODS, INC,, [Re: Docket No. 17]

Defendant.

N N N N N N e e e e e e

Presently before the Court is Defendant NasuRath Foods, Inc.’s (“Nature’s Path” or
“Defendant”) Motion to Disnss Plaintiff's First Amended Complaint (“FAC”) and Motion to
Strike. Dkt. No. 17. PlaintifSusan Leonhart (“Plaintiff”) filedhis putative class action against
Defendant alleging that several@&fendant’s products have beerproperly labeled so as to
amount to misbranding and deception in \viola of several California and federal laws.

Per Civ. L.R. 7-1(b), the motion was takender submission without oral argument.
Having fully reviewed the pags’ papers, the Court GRANT2efendant’s Motion to Dismiss.

I. BACKGROUND

Plaintiff filed her original complaint on Felmry 4, 2013. Dkt. No. 1. Plaintiff's FAC was

filed on May 17, 2013. Dkt. No. 16.
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Plaintiff is a California consumer whoought two of Defendant’s food products:
EnviroKidz Panda Puffs cereal and Heritage Flakes cereal. Dkt. No. 16 { 2. Plaintiff brings g
putative class action suit agdimefendant on behalf of all pns in the United States who,
within the last four years, pcinased the same or similar pratiior other of Defendant’s food
products that were similarly afjedly mislabeled. Id. T 124. dntiff argues that the following
representations on the packagofghese and other of Defend@food products were unlawful
and/or misleading: (1) “evaposat cane juice” (“ECJ”) claimg2) unapproved health or drug
claims; (3) “low sodium” claims; (4) “preservagivree” claims; and (5) sladiled packaging._ld.

1 14.

Plaintiff alleges the following causes oftiaos: violation of California’s Unfair
Competition Law (“UCL"), Cal. Bus. & Prof. Code 8§ 17200 et seq., (counts 1-3); violation of th
False Advertising Law (“FAL”), Cal. Bus. & Pro€ode § 17500 et seq.p(mts 4-5); violation of
the Consumers Legal Remedies Act (“CLRA”), Cal. Civ. Code 8§ 1750 et seq., (count 6); and
unjust enrichment (coarr). Id. 1 135-194.

II. LEGAL STANDARD
A. Rule 8(a)
Federal Rule of Civil Procedure 8(a) requirggaantiff to plead each claim with sufficient

specificity to “give the defendaifdir notice of what the . . . claim is and the grounds upon which

rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations omitted)|

complaint which falls short of the Rule 8(a) standard may be dismissed if it fails to state a claim

upon which relief can be granted. Fed. R. CMZEDb)(6). “Dismissal under Rule 12(b)(6) is
appropriate only where the complaint lacks a cogmézigtgal theory or suftient facts to support a

cognizable legal theory.” Mendiondo v. CeetanHosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir

2008). Moreover, the factual allegations “minstenough to raise a right to relief above the
speculative level” such that the claim “is p#le on its face.”_Twombly, 550 U.S. at 556-57.
When deciding whether to grant a motion to dssnthe court generally “may not consider

any material beyond the pleadings.” Hal Ro&tidios, Inc. v. Richard Feiner & Co., 896 F.2d

1542, 1555 n.19 (9th Cir. 1990). The court nacstept as true all “@ll-pleaded factual
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allegations.” _Ashcroft v. Igbal, 556 U.S. 662962009). The court must also construe the

alleged facts in the light mo&dvorable to the plaintiffLove v. United States, 915 F.2d 1242,

1245 (9th Cir. 1988). However, the court may consndaterial submitted as part of the complaint

or relied upon in the complaint, and may also carsmaterial subject to judicial notice. See Lee

v. City of Los Angeles, 250 F.3d 668, 688-69 (9th 2001). But “courtgre not bound to accept

as true a legal conclusion couched aacaual allegation.”_Twombly, 550 U.S. at 555.

B. Rule 9(b)

Fraud-based claims are subjarheightened pleading requirements under Federal Rule
Civil Procedure 9(b). In thatgard, a plaintiff allegig fraud “must state with particularity the
circumstances constituting fraud.” Fed. R. CivO@®). The allegations nstibe “specific enough
to give defendants notice of the particular rarsuct which is alleged toonstitute the fraud
charged so that they can defend against the claadj@ot just deny that they have done anything
wrong.” Semegen v. Weidner, 780 F.2d 727, 731 (9th1®85). To that end, the allegations

must contain “an account of the time, place, and specific content of the false representations

as the identities of the parsi¢o the misrepresentationsSwartz v. KPMG LLP, 476 F.3d 756, 764

(9th Cir. 2007). Averments of fraud mustdecompanied by the “who, what, when, where, and

how” of the misconduct charged. Vess v. Ciba—Geigy Corp. USA, 317 F.3d 1097, 1106 (9th

2003) (citation omitted). Additionally, “the plaifftmust plead facts explaining why the statemer

was false when it was made.” Smith v. Allstate Ins. Co., 160 F. Supp. 2d 1150, 1152 (S.D. C
2001) (citation omitted); see also In re Gled, Inc. Sec. Litig., 42 F.3d 1541, 1549 (9th Cir.

1994) (en banc) (superseded by statute on other grounds).

C. Rule 12(b)(2)

A party may file a motion to dismiss with tmurt for lack of sulgct matter jurisdiction.
Fed. R. Civ. P. 12(b)(1). A Rule 12(b)(1) motimay be either facial or factual. Wolfe v.
Strankman, 392 F.3d 358, 362 (9th Cir. 2004).a&idl 12(b)(1) motion involves an inquiry
confined to the allegations in the complaintendas a factual 12(b)(1) motion permits the court t

look beyond the complaint to extrinsic evident&. When a defendant makes a facial challenge
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all material allegations in the complaint arswased true, and the court must determine whether

lack of federal jurisdiction appears from tlaeé of the complaint itself. Wolfe, 392 F.3d at 362.

On a factual challenge, the party opposirgyritotion must produce affidavits or other
evidence necessary to satisfybtgden of establishing subject ttea jurisdiction. _Safe Air For

Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004)der a factual attack, the court need

not presume the plaintiff's allegations asetr White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000)}

accord Augustine v. United States, 704 F.2d 1074, 1077 (9th Cir. 1983). In the absence of a

fledged evidentiary hearing, however, disputeddgertinent to subjéenatter jurisdiction are

viewed in the light most favorable to the namnmg party. Dreier v. United States, 106 F.3d 844

847 (9th Cir. 1996).
Federal courts are courts of limited gdiction, adjudicating only cases which the

Constitution and Congress authorize. Kokkonen \ar@an Life Ins. Co. of America, 511 U.S.

375, 377 (1994). An Atrticle Il federal court mustk whether a plaintithas suffered sufficient
injury to satisfy the “case or controversy” reguirent of Article 11l of the U.S. Constitution. To
satisfy Article Il standing, a platiff must allege: (1) an injury in fact that is concrete and
particularized, as well as actwld imminent; (2) that the injutig fairly traceable to the
challenged action of the defendant; and (3) thatliikedy (not merely specative) that the injury

will be redressed by a favorable decision. Friende@Earth, Inc. v. Laidlaw Envtl. Servs., Inc.,

528 U.S. 167, 180-81 (2000); Lujan v. Defend#rsVildlife, 504 U.S. 555, 561-62 (1992).

At least one named plaintiff musave suffered an injury ira€t. See Lierboe v. State Farni

Mut. Auto. Ins. Co., 350 F.3d 1018, 1022 (9th @D03) (“if none of the named plaintiffs

purporting to represent a class establishes tgisie of a case aontroversy with the
defendants, none may seek relief on behalf miskif or any other member of the class”).

A suit brought by a plaintiff witout Article 11l standing is na “case or controversy,” and
an Article Ill federal court therefore lacks setj matter jurisdiction over the suit. Steel Co. v.

Citizens for a Better Env't, 523 U.S. 83, 1AD98). “A party invoking the federal court’s

jurisdiction has the burden ofquing the actual existence aflgect matter jurisdiction.”
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Thompson v. McCombe, 99 F.3d 352, 353 (9th Cir. 1996 court determines that it lacks
subject matter jurisdiction, ¢hcourt must dismiss the amti. Fed. R. Civ. P. 12(h)(3).
[ll. DISCUSSION

A. Statutory Framework

The operative statute in this mattethe Food, Drug, and Cosmetic Act (“FDCA”"), 21
U.S.C. § 301 et seq., as amended by the Nutritabeling and Education Act of 1990 (“NLEA”"),
21 U.S.C. 8§ 343 et seq. 21 U.S.C. § 343 estalslidteeconditions under which food is considere(
“misbranded.” Generally, food is misbranded urizlet).S.C. § 343(a)(1) if “its labeling is false
or misleading in any particular.”

The California Sherman Food, Drug, and Cosmetic Law, Cal. Health & Safety Code §
109875 et seq., incorporates the requirements of the FDCA fthiabeling requirements of the
state of California. Plaintifbrings claims for relief under ¢hUCL, FAL, and CLRA based on
Defendant’s alleged violations of the Sherman Lawe UCL prohibits business practices that ar
unlawful, unfair, or fraudulent. The “fraudul&mprong of the UCL “rguires a showing [that]

members of the public are likely to be decdiveWang v. Massey Chevrolet, 97 Cal. App. 4th

856, 871 (2002). The “unlawful” prong of the UChdrrows violations of other laws and treats

them as independently actionalll Daugherty v. Am. Honda Motor Co., Inc., 144 Cal. App. 4th

824, 837 (2006). As for the “unfair” prong, “Califoanappellate courts disagree on how to defing

an ‘unfair’ act or practice ithe context of a UCL consumaction.” Morgan v. Wallaby Yoqgurt

Co., Inc., No. 13-CV-00296-WHO, 2014 WL 1017879*%t (N.D. Cal. March 13, 2014); (citing

Davis v. Ford Motor Credit Co., 179 Cal. App. &8, 594 (2009)). Some courts have held that

the “unfair” prong requires allegirgypractice that “offends an esliahed public policy or . . . is
immoral, unethical, oppressive, unscrupulousutsgantially injurious to consumers,” and the
policy must be “tethered to specific constitutiprsatutory or regulatory provision,” Bardin v.

Daimlerchrysler Corp., 136 Cal. App. 4B55, 1263, 1266 (2006) (quotations omitted). Other

courts have held that the court must applylarzang test that “weigh[s] the utility of the

defendant’s conduct against the gravity of the harthe alleged victim.”Schnall v. Hertz Corp.,

78 Cal. App. 4th 1144, 1167 (2000).
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B. Standing for Unpurchased Products

A defendant may challenge standing throudiederal Rule of Civil Procedure 12(b)(1)
motion and may either attack the complaint orfiat® or the existence of jurisdiction in fact.
Wolfe, 392 F.3d at 362. Defendant argues thanBtihas no standing to sue for products not
purchased. Plaintiff asde claims based on the two produsi® purchased and all products that
make the same label representations as thoskigis and whose labal®late the same food
labeling regulations.

As noted, to establish Articldl standing, a plaintiff mustlege facts showing an “injury-
in-fact,” causation, and redressabildych that the injury will be likely redressed by a decision in
the plaintiff's favor. _Lujan, 504 &. at 561-62. An “injury in fattrequires showing “an invasion
of a legally protected interest wh is concrete and particulaed and actual or imminent, not
conjectural or hypotheticdl 1d. at 560 (citations and t@rnal quotation marks omitted).

The UCL and FAL incorporate the Articld standing requirements, but additionally

require that the plaintiff plead an economic mgjuKwikset Corp. v. Superior Court, 51 Cal. 4th

310, 322-23 (2011); see al$mafficSchool.com, Inc. v. Edriver Inc., 653 F.3d 820, 825 n.1 (9th

Cir. 2011) (“Plaintiffs filing an unfair competitiosuit must prove a pecuniary injury . . . and
‘immediate’ causation. . . . Neith&x required for Article llistanding.” (internal citations
omitted)). Proposition 64 was enacted in 2004 agans of “confin[ing] [UCL] standing to those
actually injured by a defendant’'sdiness practices and [ ] curtaif] the prior practice of filing
suits on behalf of clients who have not uiegldefendant’s product or service, viewed the
defendant’s advertising, or hadyaother business dealing withetdefendant.”_Kwikset, 51 Cal.
4th at 321 (internal citains omitted). Under the UCL and FALpkintiff suffers an injury-in-fact
when he or she has “(1) expended money due to the defendants’ acts of unfair competition; (
money or property; or (3) been denied motewhich he or she has a cognizable claim.”

Chacanaca v. Quaker Oats Co., 752 F. Supp. 2d 1111, 1125 (N.D. Cal. 2010).

To satisfy the injury-in-fact requirement for unfair competition claims, “courts in Califorrf
require that plaintiffs daonstrate the purchasembducts as a result of deceptive advertising.”

Id. To plead actual reliance gthplaintiff must allege that thdefendant’s misrepresentations
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were an immediate cause of the injury-causiogduct.” _In re Tobacco II, 46 Cal. 4th 298, 328
(2009). However, “the platiff is not required to allege th#tose misrepresentations were the so
or even the decisive cause oétinjury-producing conduct.”_Id. A plaintiff can satisfy the UCL'’s
standing requirement by alleging that he @ alould not have bought the product but for the
alleged misrepresentation. Kwikset, 51 Cal. 4th at 330.

The California Supreme Court has held tihat phrase “as a result of” in UCL section
17204 “imposes an actual reliance requiremerglamtiffs prosecuting a private enforcement

action under the UCL’s fraud prong.” In re Tobadticd6 Cal. 4th at 326. This also applies unde

the UCL’s “unlawful” and “unfair” prong, where ¢hpredicate unlawfulness misrepresentation

and deception. Hale v. Sharp Healthcare, @88 App. 4th 1373, 1385 (2010); see also Kwikset,
51 Cal. 4th 310; In re Actimmune Mkt.tld., No. 08-2376-MHP, 2010 WL 3463491, at *8 (N.D.

Cal. Sept. 1, 2010), aff'd, 464 F. App’x 651 (@ir. 2011); Brazil v. Dole Foods Co., 935 F.

Supp. 2d 947 (N.D. Cal. 2013); Kane v. Chabalo. 12-CV-02425-LHK, 2014 WL 6573000, at

*5 (N.D. Cal. Feb. 20, 2014).
While courts are split as tehether actual purchase is reqdite establish the requisite
injury-in-fact, many courts in this district & found that claims regarding unpurchased products

similar to Plaintiff's do not survive a motion tosdiiss. _See lvie v. Kraft Foods Global, Inc., 961

F. Supp. 2d 1033, 1046 (N.D. Cal. 2013) (“thenre lba no requisite pecuniary injury where

plaintiff did not herself purchasthe product at issue”); LarsenTrader Joe’s Co., No. C-11-
05188-Sl, 2012 WL 5458396, at *5 (N.D. Cal. Jude 2012) (finding that as a matter of law
plaintiffs could not have suffereaparticularized injury for prodtgthey did not purchase); Major
v. Ocean Spray Cranberries, Inc., No. 12-@3067-EJD, 2013 WL 2558125 (N.D. Cal. June 10,

2013) (denying class certification@lto lack of typicality wherelaintiff did not purchase named

products); Granfield v. NVIDIA Corp., N&C-11-05403-JW, 2012 WL 2847574&, *6 (N.D. Cal.

July 11, 2010) (“when a plaintiisserts claims [for defective product or false advertising] . . .

claims relating to products nptirchased must be dismissed lck of standing”); Carrea v.

Dreyer’s Grand Ice Cream, Inc., No. C-10-01@&A4/, 2011 WL 159380, at *3 (N.D. Cal. Jan. 10

2011) (dismissing claims based on products othertti@se purchased by theapitiff). In Miller

7
Case No. 5:13-CV-0492-EJD
ORDER GRANTING DEFENDAN’S MOTION TO DISMISS

e

-



United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

v. Ghirardelli Chocolate C0912 F. Supp. 2d 861, 871 (N.D. Ca012), the court analyzed why

the products that plaintiff did not buy were nobstantially similar to those he did buy. The
identified products were differenboked different, and were labdldifferently, so plaintiff did
not allege “the sort of similaritgf representation or product” thabuld amount to “the same basid

mislabeling practice” such as was found in AstignBreyer’s Grand Ice Cream, Inc., Nos. C-11-

2910-EMC, C-11-3164-EMC, 2012 WL 2990766, at *13 (N.D. Cal. July 20, 2012) or Anderso
Jamba Juice Co., 888 F. Supp. 2d 1000 (N.D. Cal. 2012).

In this case, Plaintiff assertlaims regarding statemestse never saw and products she
did not buy. However, Plaintiffoes not allege that the prodsuietre substantially similar beyond
having the same labeling statements. AccordingbinBff lacks standing to bring claims as to
unpurchased products and the claims are dismissed.

C. Preemption

Defendant argues that Plaintiff's causeacion predicated upon state law are preempted

by the FDCA. Defendant contends that language in the federal law explicitly precludes Plaintiff, a

private actor, from enforcing this federal landahe FDA regulations, arfélaintiff cannot use the
Sherman Law as a way to sidestep preemptiorferidant further argues that such enforcement i
expressly preempted because a judgment intiffariavor would impose requirements different
from or in addition to the exhatisge federal laws and regulations.

The preemption doctrine stems from the Sua@nClause of Article VI of the U.S.
Constitution, under which federal law is deenteel “supreme law of thland.” Federal law
preempts state law where any of the three fahmeemption are found: (1) express preemption

(2) field preemption; and (3) and implied prgeion. Hillsborough Cnty., Florida v. Automated

Med. Labs. Inc., 471 U.S. 707, 713 (1985). In other words, federal preemption occurs when

Congress enacts a statute thatliekly preempts state law; whestate law actually conflicts with
federal law; or when federal law @gpies a legislative field to suam extent that it is reasonable tq

conclude that Congress left rmom for state regulation in the field. Chae v. SLM Corp., 593 F.3

936, 941 (9th Cir. 2010).
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1. Implied Preemption
Defendant argues that to the extent that Bfaseeks to enforce labeling rules that are
identical to the FDA regulation®Jaintiff’'s claims are impliedly preempted because, pursuant to
the FDCA, private litigants are prohibited fr@uing to enforce compliance with the FDA
regulations. In this case, hovesy Plaintiff has not brought suit émforce the federal statute;

rather, Plaintiff's action is basexh the Sherman Law, a parallel st&w that mirrors the relevant

sections of the FDCA and the NLEA. In such cases, courts have refused to find that preemption

precludes the private, state-based causeastmn. _See Brazil, 935 F. Supp. 2d 947; Chacanaca,

752 F. Supp. 2d at 1118; Chavez v. Blue SkiuNa Beverage Co., 268 F.R.D. 365, 371 (N.D.

Cal. 2010); see also Hughes v. Boston &die Corp., 631 F.3d 762 (5th Cir. 2011).

To bolster its argument, Defendant pointshi® Ninth Circuit's de@ion in Pom Wonderful

LLC v. Coca-Cola Co., 679 F.3d 1170 (9th Cir. 20E2%uit brought under the federal Lanham A

alleging false and deceptive labeling. Id. Basetherparticular facts dhe case, the court held
that a plaintiff could not bring federal LanhamtAtaims where doing so would require litigating
whether the conduct in question violates theClPD Id. at 1176. Contrary to Defendant’s

contention, the Pom Wonderful court only held tinat FDCA bars cause$ actions brought under

the federal Lanham Act where doing so wouldliogie the rules and regulations set forth under

the FDCA and is therefore inapgdible to the case at hand. kg also Bruton v. Gerber Products

Co., 961 F. Supp. 2d 1062, 1080 (N.D. Cal. 20133zBr935 F. Supp. 2d 947; Delacruz v.

Cytosport, Inc., No. C-11-3532-CW, 2012 Wh63B857, at *7 n.3 (N.D. Cal. June 28, 2012)
(“[T]he Ninth Circuit did not rle on whether the FDCA exssly preempted Pom’s state law
claims under the UCL and FAL. . . . The Ninthr@@iit's preemption ruling was limited to a finding
that the FDCA preempted Pontkims under the Lanham Act.”).

Defendant further relies onahNinth Circuit's decision ifPerez v. Nidek Co., Ltd., 711

F.3d 1109 (9th Cir. 2013), howeveattdecision is factually distguishable from this case becaus
it arose in the context of mediadévices regulated by the FDCA atalrts in this district have

found that its reasoning does not apply to famkling cases. Bruton, 961 F. Supp. 2d at 1082.
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2. Express Preemption
Defendant next argues that express preempéinguage from the FDCA acts as a bar to
Plaintiff's state-based claims. f@@dant contends that Plaintgfclaims are expressly preempted
because Plaintiff is seeking to impose requiremiatisare “not identicalto the language of the
FDCA statute and the rules arejulations imposed by the FDA.
State consumer protection laws are preemiptibey seek to ipose requirements that

contravene the requirements set forth by fddava See Wyeth v. Levine, 555 U.S. 555 (2009);

see also Astiana v. Ben & Jerry's Homemadde., Nos. C-10-4387-PJH, C-10-4937-PJH, 2011

WL 2111796 (N.D. Cal. May 26, 2011). The FDG¥ amended by the NLEA, contains an
express preemption provision, making clear gtate laws imposing labeg requirements not
identical to FDA mandates are prgaed. 21 U.S.C. § 343-1(aHowever, “where a requirement
imposed by state law effectively plegs or mirrors the relevant sans of the NLEA, courts have
repeatedly refused to find preemption.” Chacanaca, 752 F. Supp. 2d at 1118. This means th
plaintiff's claims need not fail on preemptiorognds if the requirements she seeks to impose ar

identical to those imposed by tR®CA and the NLEA amendments.

Courts in this district have generallyuind express preemption under the FDCA only when:

(1) the FDA requirements with respect to a paréictibod label or packagee clear; and (2) the
product label or package at issueni€ompliance with that policysuch that plaintiff necessarily
seeks to enforce requirements in excesshat the FDCA, NLEA, and the implementing
regulations require. lg, 2013 WL 685372, at *8.

This Court does not find thatdhtiff's claims are preempted &saintiff brings her claims
under the Sherman Law and her claims do not impoy requirements in addition to the FDCA.
Courts in this district have determined tha DA’s draft guidance on ECJ claims is sufficient td
state the FDA'’s position on the term such thatatbased on the term is not in addition to the
FDA'’s regulations._See Ivie013 WL 685372, at *12 (holding th&tCJ claims are not preempted

and could go forward under “deceptive” prasfdJCL at the motiorto dismiss stage).
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D. Primary Jurisdiction
The primary jurisdiction doctrine allows cdsito “stay proceedings or to dismiss a
complaint without prejudice pending the resolutioranfissue within the sgial competence of an

administrative agency.” 1vje2013 WL 685372, at *5 (quoting Clav. Time Warner Cable, 523

F. 3d 1110, 1114 (9th Cir. 2008)). Courts considerfollowing factors irdeciding whether the
doctrine of primary jurisdiction agips: “(1) the need to resolve an issue that (2) has been place
by Congress within the jurisdiction of an adimstrative body having re¢atory authority (3)
pursuant to a statute that sultgean industry or activity to @mprehensive regulatory authority
that (4) requires expertigg uniformity in administraon.” Ivie, 2013 WL 685372, at *5.

Where determination of a plaintiff's claimould require a court to decide an issue
committed to the FDA'’s expertise without a cleatication of how the FDA would view the issue
courts of this district haveotind that dismissal or stay under grenary jurisdiction doctrine is

appropriate._See Hood v. Wholesoy & Cogdésto Wholesoy Co. LLC, No. 12-CV-5550-YGR,

2013 WL 3553979, at *5-6 (N.D. Cal. July 12,13) (ECJ and soy yogurt claims dismissed
because the FDA's position is unsettled); &sé v. Hain Celestial, 905 F. Supp. 2d 1013, 1016-]

(N.D. Cal. 2012) (holding that “[ijn absence of any FDA rules or reguistfor even informal
policy statements) . . . the court declines to makeindependent deternaition of whether [the
label] was false or misleading” and the claims weaged under the primary jurisdiction doctrine)

In contrast, however, where FDA policy ieatly established with respect to what
constitutes an unlawful or misleading labeg @irimary jurisdiction doctrine is inapplicable
because there is little risk thiie courts will undermine the FDA'’s expertise. See Brazil, 935 F.
Supp. 2d at 959 (where the FDA has established reqeirts applicable to the violations, there is
no risk of undercutting the FDA’s judgment aauathority, thus a staig not necessary).

With regard to ECJ claims, the majority of ctsun this district have decided that such
claims are not barred by the doctrine of priynarisdiction. FDA'’s guidlance suggests that the
agency does not view the issue as unsettledrendaim is not precluded by primary jurisdiction

doctrine. _See Swearingen v. Yucatan Foads., No. C-13-3544-RS, 2014 WL 553537 (N.D.

Cal. Feb. 7, 2014); Gitson v. Clover Storadfarms, No. C-13-01517-EDL, 2014 WL 172338, at
11
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*12 (N.D. Cal. Jan. 15, 2014); Morgan v. Wallabggurt Co., Inc., No. 13-CV-0296-WHO, 2013
WL 5514563, at *4 (N.D. Cal. Oct. 4, 2013); Webédugh v. Blue Diamond Growers, No. 12-CV-

02724-LHK, 2013 WL 5487236, at *8-9 (N.D. Calct. 2, 2013) (FDA, through guidance and

warning letters, has articulated a position@\J); Kane v. Chobani, Inc., No. 12-CV-2425-LHK,

2013 WL 3703981, at *17 (N.D. Cal. Jul. 12, 2plvacated by 2013 WL 5529723 (N.D. Cal. Jul.
25, 2013), reconsidered by 2013 WL 5289253 (NCBI. Sept. 19, 2013) (denying motion to

dismiss ECJ claim on primary jurisdiction ground, granting motion to dismiss claim that use of
ECJ in yogurt violated standards of identity for yogurt on primary jurisdiction grouihes)
2013 WL 685372, at *12 (holdingahECJ claims could go foawd under “deceptive” prong of

UCL); Samet v. Procter & Gamble, Cblg. 12-CV-01891-PSG, 2013 WL 3124647, at *8 (N.D.
Cal. June 18, 2013) (FDA regulation that commonsaral name be used to identify ingredients
encompasses ECJ). This Court addpe position taken by a majorby courts in this district,
finding that ECJ claims need no¢ dismissed as a result oétprimary jurisdiction doctrine.

With regards to Plaintiff's other claims, Deftant has not demonstrated that this Court
could not determine whether such claims ardeading without FDA expertise. See Jones v.

ConAgra Foods, Inc., 912 F. Supp. 2d 889 (N.O. 2@l12) (concluding that similar allegations

regarding deceptive labeling do metjuire FDA expertise to belged in court); Cytosport, 2012
WL 2563857, at *10 (N.D. Cal. June 28, 2012) (“FDAgertise . . . is not needed to determine
whether the labels are misleading.”). As such, the claims are not barred by the doctrine of pr
jurisdiction.

E. Sufficiency of Claims

Plaintiff alleges two differenfiacets of their argumeagainst Defendant. First,
Defendant’s packages and labels render thdymts “misbranded” and therefore unlawful; secon
Defendant’s labels are “fraudulerdghd “misleading.” Plaintiff ayues that the first facet of the

case does not sound in fraud.

! In Kane v. Chobani, No. 12-CV-02425-LHK, PRWL 5289253 (N.D. Cal., Sept. 19, 2013), the
court ultimately dismissed plaintiffs’ ECJ allegats for failure to sufficiently state a claim under
Rule 8(a) and Rule 9(b) because plaintiffs didad#quately plead that they believed the yogurts
contained “only natural sugars framlk and fruit and did not contaiadded sugars or syrups.” Id,
at*7.
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For all claims under the UCL that arise fraeceptive advertising, as Plaintiff's claims
here do, Plaintiff must plead reliance and shioat “members of the public are likely to be

deceived.”_Williams v. Gerber Products Csb2 F.3d 934, 938 (9th Cir. 2008); Kwikset, 51 Cal.

4th 310. Whether a practice is “deceptive, frauduleninfair” is generallya question of fact that
is not appropriate for resolution on the piegd. Williams, 552 F.3d at 938-39; Bruton, 961 F.
Supp. 2d at 1089. Where there are food packagingrésathat could likelgleceive a reasonable
consumer, the Ninth Circuit has found that granéimgotion to dismiss is inappropriate. Williams
552 F.3d at 939.

However, where a court can conclude as a mattiaw that alleged misrepresentations ars
not likely to deceive a reasonable consumer,tedwave dismissed claims under the UCL, FAL,

and CLRA. Jones, 912 F. Supp. 2d at 888;Red v. Kraft Foods, Inc., No. 10-CV-1028-GW,

2012 WL 5504011, at *4 (C.D. Cal. Oct. 25, 2012) (asd. . . the claim alleges that a consumer
will read a true statement on a package anddisragard ‘well-known facts of life,” the court
granted a motion to dismiss because a reasonabseimer would not be deceived by pictures of

vegetables and the true phrase “Made wialR/egetables”); Carrea v. Dreyer's Grand Ice

Cream, Inc., 475 Fed. Appx. 113 (9th Cir. 2012) (unpbblisNinth Circuit casdetermined that a

reasonable consumer would not think the termigiimal” or “classic” indicate a wholesome or
nutritious product).

1. “Unlawful” Claims

As discussed above, under the “unlawful” prafghe UCL, Plaintif must plead reliance
when claims are premised on allegedly deceptighvertising._ See Kwikset, 51 Cal. 4th 310;
Chobani, No. 12-CV-02425-LHK014 WL 657300, at *5 (N.D. Caeb. 20, 2014); Brazil, 2013
WL 5312418, at *8-9. Defendaatgues that Plaintiff cannat/oid the UCL's pleading
requirement under the “unlawful” prong.

Plaintiff argues that her claims are not bagednisrepresentation, rahon the illegality of
the products themselves as their misbranding @sltte Sherman Law, and therefore there is ng

need for Plaintiff to prove reliance. Plafhtelies on_.Medrazo v. Honda of N. Hollywood, 205

Cal. App. 4th 1 (2012), and Steroid Hormoned®ici Cases, 181 Cal. App. 4th 145 (2010), for th
13
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proposition that no showing of retiee is required where a defendaells a product that is illegal

to sell. However, as discussed in Chobadfil4 WL 657300, at *7, thecases are unavailing

because Steroid Hormone was decided prior t&€#idornia Supreme Court’s decision_in Kwikset

and the alleged unlawful conduct in that case nedased on a statyteohibiting specific types

of misrepresentations. Similarly, Medrazo doeisdiscuss Kwikset'’s finding that actual reliance
applies to claims under the unlawful prong of the UCL. Plaintiff cannot circumvent the reliang
requirement by simply pointing #regulation or code provisionahwas violated by the alleged
label misrepresentation, summarily claiming ttet product is illegato sell and therefore
negating the need to plead relianées this district pointed out in Brazil, if the court held that a
plaintiff “has standing to binig claims based solely upon allégas that he would not have
purchased a product that was misbranded;hasers who never ‘viewed the defendant’s
advertising’ or misleading labelingould have standing to sue. Swcholding is inconsistent with

Proposition 64 and Kwikset.” Bri&z2013 WL 5312418, at *9. Thereforagtual reliance must be

pled in order to satisfy the requirements of the UCL.
2. “Fraudulent” Claims

For all claims of Defendant’dlaged violations, Plaintiff hasot pled her claims with the
particularity required by Rule 9(b). The ECJ wlaiwill be dismissed because Plaintiff does not
identify which, if any, of the products she purchalsad labels that used the term ECJ. Further,
the AC fails to allege what Plaintiff believed E@Je if not sugar and does not explain what a
reasonable person would believe ECJ to be. Athhealth claims, Plaintiff does not specify
which health claims she saw on the two prodahts purchased and does not demonstrate her
reliance on those labels. The “peevative free” claim is alseot alleged with the requisite
specificity. Beyond stating thatdtEnviroKids cereal “bore such a false labeling statement” ang
that the ingredient statementdiot include a parenthetical aftbe term tocopherols, Plaintiff
does not allege what statement concerning pretbeggashe read on the ldb®f the products she
purchased. Additionally, Plaifitialleges that the two productbe purchased were unjustifiably

slack-filled, but she does not demonstrate faatsveig that she was deceived by the packaging.
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As a result, all of Plaintiff's claims based the alleged misrepresentations are dismissed
for failure to meet the heightengpteading standard of Rule 9(b).

F. Restitution Based on UnjustEnrichment / Quasi-Contract

Plaintiff claims that Defendasbld products that were not @dje of being sold (because
their labels violated state afebleral regulations), and it walibe unjust and inequitable for
Defendant to retain the benefitthwout restitution to Plaintiff andlass of the money paid for the
products. Defendant argues tRédintiff's claim for unjust enriament / quasi-contract must be
dismissed because there is no cause adradbr unjust enrichment in California.

Courts in this district are split on the issuembfether to dismiss such claims. A number of
courts have held that a plafiittannot assert a claim for unjustremment that is duplicative of

statutory or tort claims. See HendricksStarKist Co., No. 13-CV-729-YGR, 2014 WL 1244770,

at *11 (N.D. Cal. March 25, 2014); Pardini v. Unilever U.S., Inc., 961 F. Supp. 2d 1048, 1060

(N.D. Cal. 2013); Morgan, 201&/L 5514563, at *11; Brazil, 2013 W1209955, at *18; Chobani,

2013 WL 5289253, at *11; Lanovaz v. Twinins Am., Inc., C-12-02646-RMW, 2013 WL

675929, at *7 (N.D. Cal. Feb. 25, 2013); SmittEbay Corp., No. C 10-03825-JSW, 2012 WL

27718, at *9-10 (N.D. Cal. Jan. 5, 2012). Othemurts declined to dismiss when an unjust
enrichment claim is based on quesntract, because it is nad@med a standalone claim. See

Jones, 912 F. Supp. 2d at 904; Larsen v.drdde’s Co., C 11-05188 SI, 2012 WL 5458396, at 1

(N.D. Cal. June 14, 2012); Astiana, 2011 WL 2111796, at *11 (N.D. Cal. May 26, 2011).

The Court agrees with the line of reasoning ferefd in the former cases, as Plaintiff's
claim and the relief sought is digdtive of Plaintiff's statutorglaims under the UCL and CLRA.
As such, this claim is dismissed.

[VV. CONCLUSION

For the reasons stated above, Deferigdddtion to Dismiss will be GRANTED.

Plaintiff's claims are dismissed with leave toerd. If Plaintiff wishes to further amend the
complaint, the Court orders that it be pled imptiance with the pleadingtandards of Rules 8 and

9 and filed within 15 days dhe date of this order.
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IT IS SO ORDERED
Dated: March 31, 2014

=00 Qfus

EDWARD J. DAVILA
United States District Judge
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