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HOOMAN PANAH,
11 o Case No. 14-00166 BLF (PR)
Plaintiff,
g 12 ORDER GRANTING MOTION TO
3 5 V. DISMISS CLAIMS AS UNTIMELY;
O = 13 [S)EN\C(INS I\gO;ION F%R G
20 STATE OF CALIFORNIA DEPT. OF ANCTIONS; SETTING BRIEFIN
2e 14 SCHEDULE ON REMAINING
é’ S CORRECTIONS AND CLAIMS
2 S 15 REHABILITATION, et al.,
IS 'é) 16 Defendants.
= (Docke. Nos. 162, 163)
L2 17
55
z 18 Plaintiff, an inmate on death row @alifornia’s San Quentin State Prison
19 || (“SQSP"), filed a civil rights complaint undd2 U.S.C. § 1983, alleging unconstitutional
20 || acts by SQSP correctional officers. Dkt. No.The operative complairn this action is
21 || Plaintiff's second amended complaint (“SAGipng with a supplementabmplaint. Dkt.
22 || Nos. 54, 67. The Court found the SAC augplemental stated cognizable claims, and
23 || ordered the matter served on Defendantst. B&. 69. Defendants Anderson, Chappell,
24 || Ebert, Givens, Hamilton, Luna, McClefid, Odom, Robberecht, and Welton filed a
25 || motion for sanctions and motiondismiss. Dkt. Nos. 162, 163. Plaintiff filed several
26 || opposition papers in response. Dkt. Nos/,1181, 184. Defendants filed a reply, Dkt.
27 || No. 179, and a sur-reply, Dkt. No. 203, witle @Bourt’s leave. Dkt. No. 202.
28
1
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For the reasons discussed below, Defersdauation to dismiss based on untimelines

grounds iISGRANTED. Defendants’ motion for sanctionsDENIED .

I. DISCUSSION

l. Procedural History

Plaintiff filed this action on January 12,220 with the assistae of retained legal
counsel. Dkt. No. 1. Plaintiff claimedahDefendants CDCR, Chappell, Jackson, Luna,
Hamilton, Odom, and Andersdmstigated, provoked, encouragd, facilitated and/or aided
and abetted” an inmate named Joseph Bamtwttstabbed Plaintitbn February 4, 2012,
during yard time on SQSP’s death rold. at 2-4.

On March 19, 2015, the Court partiafiyanted Defendants’ dispositive motions.
Dkt. No. 22. The Court dismissed Plaif$i unexhausted claimagainst Defendants
Chappell, Jackson, Lupnand Hamilton, and Plaintiff snmunity-barred claims against the
CDCR. Id. at 17, 19. The Court also founde Bane Act claim cognizable against
Defendant Odom and dismissed with leavarttend insufficiently pled claims against
Defendants Anderson and Odoid. at 21-22. The Court also noted that Plaintiff’s
counsel became ineligible togmtice law on November 17, 201d, at 2, fn. 2, and later
accepted Plaintiff’'s notice to continue this matteprio se Dkt. No. 25.

On June 17, 2015, Plaintiff filed a firmnended complaint(“FAQ with regards to
the February 4, 2012 incidend include state and fedetalv claims against Defendants
Anderson and Odom. Dkt. No. 26. Is@eening order, the Court found cognizable
Plaintiff's Eighth Amendmenand negligence per se claimgainst Defendants Anderson
and Odom, and a Bane Act claagainst Defendant Odom. DRKo. 38 at 4-5. The Court
granted Plaintiff leave to amend the remamafehis insufficiently pled claims against
Defendants Anderson and Odoid. at 1-9.

On November 13, 2015, Plaintiff filemlsecond amended complaint (“SAC”) that
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consisted of 613 pages. DKo. 54. The Court limited itsitial review to the first 219
pages of pleading without referee to any exhibits filed in support. Dkt. No. 64. The
SAC attempted to name twigrfive individual defendants and seven categories of Doe
defendants, and included a year’s wortlalldged harassment lpyison staff preceding

the original February 4, 2012 stabbing, tlgbutaunts and slurs,” “stalking,” “bullying,
oppression, thefts of an destructionerfal documents,” “destruction of electronic
appliances,” and mishandling Bfaintiff’s administrative gevances. Dkt. No. 54 at 54-
81. On November 18, 2016, Risff filed, with the Court’spermission, a supplemental to
the SAC. Dkt. No. 67.

The Court screened the SAGd the supplemental. DRos. 64, 69. Pursuant to
these orders, the following claims were fdwognizable against the Defendants as neat

presented by Defendantstimeir motion to dismisd)kt. No. 163 at 9:

1 First Amendment (retaliation) Odom, Robberecht
5 First Amendment (legal mail) Gimg, McLelland, Robberecht, Welton
3 Sixth Amendment (legal mail) Gims, McLelland, Robberecht, Welton
4 Eighth Amendment (deliberate | Anderson, Ebert, Odom, Robberecht
indifference to safety)
5 California Constitution claims | Same as above
equivalent to the federal claims
recognized above
6 Bane Act (Cal. Civil Code § 43)| Odom
Z Bane Act (First Amendment) Gias, McLelland, Robberecht, Welton
3 Negligence Per Se Andersdibert, Odom, Robberecht
9 Civil Conspiracy Anderson, Hamilton, Odom, Robberecht
10 Fourteenth Amendment (due | Chappell, Givens, Jackson, Luna,
process McLelland, Moore, Robberecht,
Rodrigue?

! Defendants Moore and Rodriguez haveywitbeen served in this matte3eeDkt. Nos.

3

y
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Dkt. Nos. 64, 69, 91.
Defendant?Anderson Chappell, Ebert, Givens, IHalton, Luna, McLelland, Odom,
Robberecht, and Welton appeared by waiveaepfy. Dkt. Nos. 114, 137.

Il. Plaintiff's Claims

As Defendants have summarized, Plaintiffaims fall into three categories. DKkt.

163 at 10. Claims 4, 5, and 8 against DdBnt Anderson relate to her actions during the

February 4, 2012 stabbin&ee suprat 3. Claim 9 against Andson and Claims 4, 5, 6,
8, and 9 against Defendantsdety Hamilton, Odom, and Robberecht relate to Plaintiff's
claims of harassment for a year prioithe February 4, 2012 inciderid. Claims 1, 2, 3,
5, 7, and 10 against Defendants Chapgllens, Luna, McLelland, Odom, Robberecht,
and Welton relate to searches of Plaintifésl on August 21, 2014and October 23, 2011.
Id. The claims are summarized below.

A. Stabbing Incident and Response - Dendant Anderson (Claims 4, 5, 8)

Plaintiff claims that Defendant Andersamho was the gunner in the guard tower g
the time, watched and failed itttervene during an attack éebruary 4, 2012, when he
was stabbed by another inmate. Dkt. Nos. B4-b 54-9 at 2, 544 at 2, 54-16 at 4, 54-
30 at 10-13, 54-32 at 3.

B. Harassment Allegations — Defendais Anderson, Ebert, Hamilton,

Odom, and Robberecht (Claims 4, 5, 6, 8, 9)

Plaintiff claims that foepproximately one year prito the February 4, 2012
incident, he was the victim of “terroristabuses,” including “racisethnic & religious
taunts and slurs,” and “stalking-harassmeéntlying, oppression,” by Defendants Odom
and Robberecht. Dkt No. 54-152A1t54-25 at 3. Plaintiff @ims he told Defendant Ebert

about the harassment byf@edant Robberecht in an inteew on December 5, 2011, Dkt.

71,72,79, 80, 83, 84, 92, 99, 105, 106, 1¥5. Neverthelesthe Court will consider
the timeliness of the claim against themcsi they are a position similar to served
Defendants in that regarc&gee infraat 18.

~—+
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No. 54-1 at 6, by letter datédkcember 6, 2011, Dkt. No. 34at 2-4, and in person on
December 7, 2011, Dkt. No. 54-24 at See alsdkt. Nos. 54-15 at 2, 54-24 at 12-13,
54-28 at 13. Plaintiff does not dese Defendant Ebert’s response.

The Court also screened an additioziaim against Defenas Anderson, Odom,
Hamilton, and Robberecht for civil conspirdazgsed on Plaintiff's allegations that they
“formed an oral and/or implied agreemémtcommit a wrongful act, including but not
limited to, instigating and agiiag violence against Plaintiff because of his Iranian
heritage, Persian, race, and Muslim faith” and-éad to spread falstories that Plaintiff
was a child molester and instigated violence againsttPlaumich caused injury to
Plaintiff.” Dkt No. 64 at 14¢iting Dkt. No. 54-31 at 11-12.

Plaintiff submitted an inmate grievandéeg No. SQ-12-0000, on December 15,
2011, about his conflict with Defendant Roldsght which he had reported to Defendant
Ebert. Ex. C to Defs.” Request for Judidiatice (“RJIN”), Dkt. No. 163-2 at 100-101.
The appeal was denied on June 29, 20d2.

Plaintiff alleges that heubmitted another inn@grievance on Feuary 19, 2012,
about the response to thebiReary 4, 2012 stabbingnd included allegations of
harassment against Defendant Odom. Dkt.3¥e33 at 12-13. The appeal did not make
any harassment or conspiracy allegatioreresj Defendants Anderson, Ebert, Hamilton,
or Robberechtld. Plaintiff alleges that he attertal to follow-up on the status of the
grievance several times throughrA@d8, 2013. Dkt. Nos. 583 at 3-10, 54-35 at 5-6.
Ultimately, the grievance was not processed. Dkt. No. 22 at 5.

The Victims Compensation and Govweent Claims Board (“Board”) received a
government claim from Plaintiff and his motlwer August 3, 2012RJN, Ex. B; Dkt. No.
163-2 at 16-17. The claim included allegations on the respgorBaintiff’'s February 4,
2012 stabbing and allegations of harassrgridefendants Odom,d®berecht, “et al.”

Id. The Board rejected the claim in a lettetediaOctober 18, 2012Dkt. No. 163-2 at 15.
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C. Cell Search Allegations — Diendants Chappell, Givens, Luna,
McLelland, Odom, Robberecht, Welton (Claims 1, 2, 3, 5, 7, 10)

Plaintiff states in Claims in 1, 2, 3, B,and 10 that searches of his cell on August
21 and October 23, 201(1) were conducted with atediatory intent to intimidate
Plaintiff and deter him from making complaimtgainst correctional officers; (2) consisted
of a breach of the confidentiality of his legmadil; (3) interfered with his right to consult
with capital counsel; and (4) destroyed his peed property without due process. DKkt.
Nos. 54-1 at 3, 54-24 at 7-10, 54-71 atd9deDkt. Nos. 64, 69, 91Plaintiff filed an
inmate grievance, Log No. S@D0151, which was exhausted August 132012. RJN,
Ex. D; Dkt. No. 163-2 at 118-119. Liberaltpnstrued, the Court found these allegations
were cognizable as violations of Plaintiffights under the First, Sixth, and Fourteenth
Amendments. Dkt. No. 69.

[1l.  Motion to Dismiss

A. Standard of Review

Failure to state a claim upon which relogin be granted is grounds for dismissal
under Rule 12(b)(6). Dismissalrftailure to state a claim israling on a question of law.
SeeParks School of Business, Inc., v. SymingsdnF.3d 1480, 148®th Cir. 1995).
“The issue is not whether plaintiff will ultiately prevail, but whether he is entitled to
offer evidence to support his claimUsher v. City of Los Angele828 F.2d 556, 561 (9th
Cir. 1987).

“While a complaint attackely a Rule 12(b)(6) main to dismiss does not need
detailed factual allegations, . . . a plaintiffibligation to providehe ‘grounds of his
‘entitle[ment] to relief’ requires more thdabels and conclusions, and a formulaic
recitation of the elements of a cause ofactvill not do.... Factual allegations must be
enough to raise a right to relief above the speculative leBdIl' Atlantic Corp. v.

Twombly 550 U.S. 544, 553-56 (2007) (citaticommitted). A motion to dismiss should be
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granted if the complaint do@st proffer “enough facts toate a claim for relief that is

plausible on its face.ld. at 570. To state a claim thatplausible on its face, a plaintiff

must allege facts that “allowfhe court to draw the reasonalference that the defendant

is liable for the misconduct allegedAshcroft v. Igbal556 U.S. 662, 678 (2009). From
these decisions, the followirftyvo principles” arise: “krst to be entitled to the
presumption of truth, allegations in a complaincounterclaim may not simply recite the
elements of a cause of action but must corgafficient allegations of underlying facts to
give fair notice and to enabilee opposing party to defenddtkeffectively. Second, the
factual allegations that are taken as true must plausibly suggest an entitlement to relig
such that it is not unfair teequire the opposing party to be subjected to the expense of
discovery and coiued litigation.” Starr v. Baca652 F.3d 1202, 121@®th Cir. 2011).
Review is limited to the contents of the complasete Clegg v. Cult Awareness Network
18 F.3d 752, 754-55 (9th ICi1994), including documents ydically attached to the
complaint or documents theroplaint necessarily relies @md whose authenticity is not
contested.See Lee v. City of Los Angel250 F.3d 668, 688 (9th Cir. 200byerruled on
other grounds by Galbraitta. Cnty. of Santa Claré807 F.3d 1119 (9t&ir. 2002). In
addition, the court may take judicial notigkfacts that are not subject to reasonable
dispute. See idat 689 (discussing Fed. R. Evid. 200( Thus, the two exceptions to the
prohibition of considering matedi outside the pleadings when assessing the sufficiency
the complaint are thiacorporation by referenceand judicial notice doctrinesKhoja v.
Orexigen Therapeutic899 F.3d 988, 998 (9th Cir. 2018).

Defendants move for dismissal on the grouttids various claims are time-barred,
fail to satisfy the presentatiorquirements of the Californfaovernment Claims Act, and
state law claims fail to state actionable reliBkt. No. 163. They request judicial notice
of the following as filed under the exhibitdicated: (1) an order of the Ninth Circuit in

Panah v. ChappelB35 F.3d 657 (9th €i2019), Ex. A; (2) opies of Plaintiff's

of

of
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government claim number G605950, Ex.(8);, copies of Plaintiff’'s administrative
grievance No. SQ-12-00010, B3; (4) copies of Plaintiff's administrative grievance No.
SQ-12-00151, Ex. D; and (5) the custodidmecords affidavit certifying the
administrative grievance files under Exhibite@d D, Ex. E. Dkt. No. 163-1, hereinafter
“RIN.” The request is GRANTEDSee Leg250 F.3d at 689; Fe®. Evid. 201(b)(2).

B. Untimely

Defendants first assert that the applicatétutes of limitation bar all but Plaintiff’s

Eighth Amendment claims agait Defendants Anderson and Odom. Dkt. No. 163 at 12.

Section 1983 does not comntais own limitations period. The appropriate period i
that of the forum state’s statute of itations for personal injury tortsSee Wilson v.
Garcia, 471 U.S. 261276 (1985)superseded by stat on other groundas stated in
Jones v. R.R. Donnelley & Sons (@11 U.S. 369 377-78 (2004woRivers v. Lewjsl74
F.3d 987, 991 (& Cir. 1999)Elliott v. City of Union City 25 F.3d 800, 802 (9th Cir.
1994). In California, the general residual statof limitations for personal injury actions
is the two-year period set forth at Calif@rivil Procedure Code § 335.1 and is the
applicable statute i 1983 actionsSee Maldonado v. Harri870 F.3d 945, 954 (9th Cir.
2004);see also Silva v. Craji69 F.3d 608, 610 (9th Ct999) (limitations period for
filing 8 1983 action in Caldrnia governed by residulnitations period for personal
injury actions in California, with was then one year and was codified in Cal. Civ. Proc,
Code 8§ 340(3)); Cal. Civ. Proc. Code § 335.1 (currenfication of residual limitations
period, which is now two ya's; enacted in 2002).

With respect to the pendant state lawrokin this action, the time period for
presentation of a claim relatitg death or personal injury @alifornia is six months from
accrual of the injury.SeeCal. Gov't. Code § 911.2. The claims presentation requireme)
for such claims against California gigbentities or employees are not tolled by

imprisonment.SeeCal. Civ. Proc. Code § 352.1(Ijllis v. City of San Diegadl76 F.3d

UJ

nts
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1183, 1189 (9th Cir. 1999). dBause state claims presentation requirements do not apq
to 8 1983 claims, and in California statutorifitg for imprisonment des apply to § 1983
claims, pendent state law at@s may be barred even &8 1983 claims are nogee id.

at 1189-90.

It is federal law that determines whenause of action accrues, and the statute of
limitations begins to run in a 8 1983 actidicDonough v. Smith39 S. Ct. 2149, 2156
(2019) (though federal courts often refectammon law tort pringiles when deciding
guestions of accrual, such principles are mé&aguide rathethan control the definition of
8 1983 claims)Wallace v. Katp549 U.S. 384, 388 (200 Belanus v. Clark796 F.3d
1021, 1025 (9th Cir. 2015Elliott, 25 F.3d at 801-02. Under federal law, a claim
generally accrues when the plaintiff knowshas reason to know ofehinjury which is the
basis of the actionSee TwoRiverd74 F.3d at 991-9Elliott, 25 F.3d at 802. “The
discovery rule requires the plaintiff to biéigent in discovering th critical facts of the
case.” Klein v. City of Beverly Hills865 F.3d 1276, 1278 (9@ir. 2017) (per curiam).

“A cause of action accrues ‘even if the full extent of the injuryoisthen known.” Gregg
v. State of Hawaii DP®870 F.3d 883, 887 (9th Cir. 2017) (quotWgllace 549 U.S. at
39)). Accrual starts when the plaintiff can kntvat the injury wasaused by defendants’
actions. Id. at 889 (finding accrual when plaintkhew, or could knowhrough reasonable
diligence, that her emotional discomfort waasised by defendantisproper conduct in
therapy).

A federal court must give effettt a state’s tolling provisionsSee Hardin v.

Straubh 490 U.S. 536, 543-44 (198Mtarks v. Parra 785 F.2d 1419, 1419-20 (9th Cir.
1986). In California, this includes tollingdtstatute of limitations during imprisonment
and while criminal charges are pending.eBtatute of limitations begins to run
immediately after the recogmd disability period endsSee Cabrera v. City of Huntington

Park, 159 F.3d 374, 378-79 (9@ir. 1998) (following CalifornidLaw). It also includes

y
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the state’s equitable tolling ruleSee Butler v. NCR@66 F.3d 1191, 1198 (9th Cir.
2014).

California Code of Civil Procedure semti 352.1 recognizes imprisonment as a
disability that tolls the statute of limitatiomgen a person is “imsoned on a criminal
charge, or in execution under the sentence of a criminal courtdamaof less than for
life.” Cal. Civ. Proc. Code 852.1(a). Although, when rediterally, section 352.1 tolls
the statute of limitations only for persons wdre serving terms of imprisonment less tha
for life, California courts have held thatprisoner serving a life sentence may be entitleg
to the tolling benefit of section 352.1 (formerly section 352(a)(SBe Grasso v.
McDonough Power Equip264 Cal. App. 2d 597, 601968). Therefore, a prisoner
serving a life sentenaceith the possibilityof parole is entitled to California’s tolling of the
statute of limitations.See Martinez v. Gomek37 F.3d 1124, 6 (9th Cir. 1998)
(following GrassQ (emphasis added). However, Califiar courts have since understand
Grassos reading of section 352 to mean that “those sentenced teitifeut possibility of
parole should be excluded from the tolling provisioBrooks v. Mercy Hospitall
Cal.App.5th 1, 7 (2016emphasis added). In accordarwith state law, the Northern
District of California has held likewiseSee, e.g., Diaz v. Sayfgo. C-12-5895-SI, 2013
WL 842933, at *4 (N.D. CaMar. 6, 2013) (tolling provision applies only to inmates
serving other than life without pale or under a death sentenddgrriman v. BrownNo.
C-15-1715-WHA, 2015 WL 5118, at *1 (N.D. Cal. Aug. 31, 2015) (inmate serving
death sentence not entitled to tollingyala v. GrantNo. 15-cv-3037-RMW, 2016 WL
4191649 at *2 (N.D. Cal. Aug. 016) (same). Our sister courts’ rulings in this regard
are also consistentee, e.g., McGinnis v. Ramdk. 15-cv-2812-J§(JLB), 2017 WL
474054, at *4 (S.D. Cal. Jan. 3, 2017)l{tg provision applies to all prisoners except
those subject to a life sentenceghaut the possibility of parolefzomez v. Sanderblo.

2:13-cv-0480-TLN-CMK, 2018 WI3239308, at *5 (E.D. Galuly 3, 2018) (same);

10
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Brown v. County of L.ANo. CV-15-2162-DDP(FFM), 201®/L 5907186, at *3-*4 (C.D.
Cal. Octo. 4, 2018) (no tolling for “de facto” life sentence where inmate was eligible for
parole after 145 yeard)al v. Ogan No. 18-cv-00286-LJO-SA®C), 2019 WL 427294,
at *3 (E.D. Cal. Feb. 4, 2019) (no tollifgr inmate who was serving a life sentence
without the possibilityof parole under section 352.1(a)).

Here, as Defendants argue, Dkt. No. 168-a0, Plaintiff has been sentenced to
death, and the Ninth Circuit affirmed lisnviction and sentence in August 205ke
Panah v. ChappelB35 F.3d 657 (9th Cit. 2019); RIN,.EX In opposition, Plaintiff sites
to one case that holds thattle row prisoners are entitled to 4-years tolling. Dkt. No. 177
at 43. However, the single caskeat he relies on is from 2014nd the Northern District
has since found that inmates serving de&ntences are not entitled to tolling as
established by the caselaw cited in the prewedaragraph, of whicat least two cases are
more current than the casadied on by Plaintiff. See suprat 10. Accordingly, Plaintiff is
clearly serving a valid statentence for a term thatnst “less than for life” under 8§
352.1(a) and is therefore nottiled to California’s statutory tolling provision.

The statute of limitations is tolled ftine period a prisoner administratively
exhausts his underlying grievances, parguo the requirements of the PLRSee Soto v.
Unknown SweetmaB82 F.3d 865, 875 (91ir. 2018) (holding that a prisoner “is entitlec
to tolling [of the applicable statute of litations] while he wasactively exhausting his
remedies” under the PLRABrown v. Valoff422 F.3d 926, 942-4®3th Cir. 2005) (“the
applicable statute of limitations must b#eéd while a prisoner completes the mandatory
exhaustion process”).

1. Cell Search Claims 1, 2, 3, 5, 7, and 10
Under Claims 1, 2, 3, 5, @nd 10, Plaintiff asserts thelation of his rights based

22 Plaintiff cites ‘Reynaldo Ayala v. Robert Aye011 U.S. Dist. LEXIS 107983 (9-22-
%8113”;Ayala v. AyersNo. C-10-0979 JSW @, 2011 WL 443454{N.D. Cal. Sept. 22,
11

11
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on the searches of his cell ondust 21 and October 23, 201%ee suprat 5-6.
Defendants concede that while Plaintiff pudw@dministrative remedies under inmate
grievance No. SQ-12-00151, the limitations pdnwas tolled, and began to run on Augug
13, 2012, when he exhausted the pesc Dkt. No. 163 at 12, citirRyown 422 F.3d at
943. Defendants assert that Plaintiff had gwears to file Claims 1, 2, 3, and 10 under
federal lawMaldonadg 370 F.3d at 954, and six monthdite Claims 5 and 7 under state
law, Moore v. Twomey120 Cal.App.4th 20, 914 (2004).Id. According to Defendants,
Plaintiff far exceeded this timeay filing these unlawful cell seeh claims for the first time
in his SAC on November 13, 201H., citing Dkt. No. 54. Defendants also assert that
Claims 5 and 7 are not timely der the relation-back doctrine because his original Janu
12, 2014 complaint still far excde the six-month statutory ped for state-law claims that
began on August 13, 2012. Defendants assert that Claili2, 3, and 10 cannot relate
back because they agifrom wholly different events thans original claims and depend
on substantially different evidencéd. at 13. Therefore, Dendants Chappell, Givens,
Luna, McLelland, Odom, Robberecht, and Welton esfjalismissal of Claims 1, 2, 3, 5, 7
and 10 as untimelyld.

Federal Rule of Civil Procedure 15(c){pyovides for three different situations
where an amendment relates bexckhe date of the original pleading. First, an amendmjd
relates back when “the law that provides #pplicable statute of limitations allows
relation back.” Fed. R. Civ. P. 15(c)(1)(Akrecond, an amendmaetates back when it
“asserts a claim or defense that arose outettnduct, transaction, or occurrence set ou
or attempted to be set out—iretariginal pleading.” Fed. KCiv. P. 15(c)(1)(B). Third,

subsection (C) provides for the amendmentetate back to change the party or the

% Federal Rule of Civil Procedure 15(c)(1) wasesmated in 1991 to malaear that the rule
IS not intended to preclude any relation bk is permissible under the applicable state
limitations law. Butler v. NCRC766 F.3d 1191, 1200 (9@ir. 2014) (FRCP 15(c)(1)
“incorporates the relation back rules of the laiva state when that state’s law provides tH
applicable statute of limitains and is more lenient.”).

12
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naming of the party if certaiconditions are met. Fed. R. Civ. P. 15(c)(1)(C).

California law requires the later-added claims arise on “the same general set 0f
facts” as the original pleadingthat is, they seek relief fthe same injuries and refer to
the same incidentAustin v. MassBonding & Ins., Cq.56 Cal.2d 596, 601 (1961);
Carrier Corp. v. Detrex Corp 4 Cal.App.4th 1522, 1530 (1992).

After a careful review of the papers, theutt finds federal Clans 1, 2, 3, and 10
are untimely and do not relatedao the original complaingnd that state-law Claims 5
and 7 are also barred as untimely. One@ff exhausted administrative remedies on
August 13, 2012, Plaintiff had two years thafter, i.e., until August 13, 2014, to file a
timely § 1983 actiofi. However, he did not file theseaais until he raisd them for the
first time in his SAC, on November 13, 20ifhich was over a year after the limitations
period expired. Nor are Plaintiff's pendaate law claims timely since they were filed
long past the six months after accrual afsh claims, assuming it was as late as August
13, 2012,

Furthermore, none of theseahs relate back to the ol complaint under either
federal or state law. As Defendants point @ldintiff’'s original complaint sought relief
against prison officials for injuries he saisted when another inmate stabbed him on
February 4, 2012. Dkt. No. laims 1, 2, 3, 5, 7 and 1&s presented for the first time in
the SAC, seek compensation for unlawful cell searchésugnst 21, and October 23,
2011, which took place over three to fivenths prior to the stabbingee suprat 5-6.
These cell-search claims arise from whadlifferent events (cell searches) from the

February 4, 2012 stabbingdadepend on substantially diffeteevidence. Nor do they

*The Court notes that the date of accrual for these claims could arguably be earlier th
that applied by Defendants, as they useeeithe date of exhaustion of administrative
remedies or completion of tlywvernment claims processtas start date for the running
of the limitations periodSee TwoRiverd74 F.3d at 991-9Elliott, 25 F.3d at 802. But

it is unnecessary to determine the actual dasecrual because the claims are untimely
even with the generous application of the later date.
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seek relief for the same injuries and refer ms¢hme incident as tlogiginal pleading. As
such, it cannot be said that the new fedemhtd under the First, Sixth, and Fourteenth
Amendments “arose out of the conduct, tratisa, or occurrence set out—or attempted tq
be set out—in the original pleading,” whiclvatved the violation of Plaintiff's Eighth
Amendment rights that took plate following year, and therghelate back under federa
law. Fed. R. Civ. P. 15(c)(1)(B). Nor carbé said that these new federal claims relate
back under California law becaug®y do not arise on “thers& general set of facts” as
the original pleading involving a stabbing eek relief for the same injuries and refer to
the same incidentSee Austin56 Cal.2d at 601. Lastlyhe equivalent California

Constitutional claims under Ctai5 and state-law Claim 7 aldo not relate back under

either federal or state law for the same reasmnthe federal claims do not: these new state

law claims do not arise “out ¢the conduct, transactioar occurrence set out” in the
original pleading, which was based on andeait that took place omths later, Fed. R.
Civ. P. 15(c)(1)(B), and as sudhcannot be said that thels¢er-added claims seek relief
for the same injuries and refierthe same incident allegedthe original complaint,ee
Carrier Corp. 4 Cal.App.4th at 1530.

In opposition, Plaintiff argues at lengtratthe exhausted administrative remedies.
Dkt. No. 177 at 2-19. However, Defendant®tion to dismiss does not raise exhaustion
as an affirmative defense. Accordingly, Pldfigiassertions in this regard are irrelevant.
It appears that Plaintiff is conflating thehexuistion of administrative remedies with the
timely filing of claims with the statute difnitations. He is simply mistaken. The
exhaustion of administrativemedies through the prison grance process and the filing
of timely claims in the courts are two sepamaiters. Even though he may have proper
exhausted a claim through thgson’s grievance process, it may nonetheless be dismis{
as untimely if the claim was hproperly presented in a colamt before the limitations

period expired. Accordingly, all of Plaiffts arguments asserting concurrently that his
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claims are “both fully/propeylexhausted and timely filedire simply incorrect and will
not be consideredSee, e.gDkt. No. 177 at 52.

With respect to relation back, Plainti§serts his original complaint alleged that
“[flor approximately one year prior to the... incident,... Plaintiff was subjected to terrof
threats and harassments & émcouragement and behest of Defendant Od[om] that
culminated in the Febrma4, 2012 stabbing.” Dkt. No. X7at 3, citing Dkt. No. 1 at 5;
Dkt. No. 26 at 5. To the extent that Piéins suggesting his cell search claims relate
back to the original cont@int based on this allegation, hemsstaken. Dkt. No. 179 at 4.
Federal Rule of Civil Procedure 8(a)(2) ragsionly “a short and plain statement of the
claim showing that the pleader is entitled tiiefe¢’ “Specific facts are not necessary; the

statement need only *“give éhdefendant fair notice of whtte . . . claim is and the

grounds upon which it rests.”Erickson v. Parduss51 U.S. 89, 93 (2007) (citations

omitted). It cannot be said that the genellabation of “terrorist threats and harassments

was sufficient to give notice to any Datant, including Odom, that Plaintiff was
intending to sue SQSP staff fibre search of his cell on Augi21 and Octolye23, 2011.
Accordingly, these cell-seardtaims in the SAC do not lsge back to the original
complaint

Plaintiff also asserts that he is entitlecetyuitable estoppel to extend the limitation

period. Dkt. No. 177 at 39; Dkt. No. 181 at 3, 14-19. In § 1983 actions, federal court$

defer to the state on the application of itsitations law, including on issues of tolling ang
equity. See Butler766 F.3d at 1198. “Equitable estoppel... focuses primarily on actio
taken by the defendant to prevent a pléiftom filing suit, sometimes referred to as
‘fraudulent concealment._ukovsky v. San Franciscb35 F.3d 1044, 1051 (9th Cir.

2008). Under California law, equitable estoppel requires that:

(1) the party to be &xpped must be apprised of the facts; (2)
that party must intend that his her conduct be acted on, or
must so act that the party asserting the estoppel had a right to
believe it was so intended; (8)e party asserting the estoppel
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must be ignorant of the true state of facts; and (4) the party
asserting the estoppel must reasdnedly on the conduct to his
or her injury.

Lukovsky 535 F.3d at 1052 (quotirigonig v. San Franc Planning Dep’t.127 Cal.
App. 4th 520, 529 (2005))n order to establish equiike estoppel, or “fraudulent
concealment” by defendss, the plaintiff must shovisome active conduct by the
defendant above and beyoneé throngdoing upon which the phiff's claim is filed.” 1d.
(internal quotations and citations omittes@e also Guerrero v. Gate$42 F.3d 697, 706
(9th Cir. 2006).

Plaintiff first claims tlat ongoing death threatsauld estop Defendants from
invoking “untimeliness defenses.” Dkt. Nb77 at 24. Howevethe only evidence
Plaintiff refers to in support of this argemt are documents from 2012 and 2013, when the
limitations period had not yet expirettl. at 25-26. Furthermore, as Defendants assert in
reply, none of the alleged threats were miagithe Defendants asserting the statute of
limitations. Dkt. No. 179 at 6. Accordinglig,cannot be said thaileged death threats
prevented Plaintiff from timely filing these claimkukovsky 535 F.3d at 1052.

Secondly, Plaintiff asserts the SQSW® lébrary “induced” his untimeliness by
advising him that he had one year to compith the Government Claims Act, and that
Defendants cannot benefit from misleading hinout the state’s six month limitations
period. Dkt. No. 177 at 39. Plaintiff alstaims that the SQSP law library “provided
literature telling [him] that hbad 2-years, plus 2 years‘disability’ tolling to bring suit,”
and that the law library’s actiomge attributable to Defendantkl. at 43. He repeats this
assertion in his supplemental opposition. M. 181 at 3. Defendants assert in reply
that none of the alleged bad legal advice wasiged by them. DktNo. 179 at 6; Dkt.
No. 181 at 3. Indeed, Plaintiff's assertion ttied law library’s actions are “attributable” tg
Defendants is conclusory and without any datsupport. Furthermore, Defendants point
out that the Claim Board’s rejection explicitxplained “you havenly six months from

the date this notice was personally deliveredaposited in the mail tile a court action
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on this claim. See Government Code Sectéb.6.” Dkt. No. 179 at 6, citing Dkt. No.
163-2 at 15. Accordingly, Plaintiff cannot asdedt he was ignorawi this fact when he
was in possession of the Board’s decisibnrthermore, Defendants point out that the
SQSP library also provided Prdiiff with the actual statutory text — California Code of
Civil Procedure section 352-Awhich has been interpretemimean that tolling does not
apply to a prisoner serving a death sentefid. No. 179 at 6-10, citing Dkt. No. 54-24 a
4>, Dkt. No. 203 at 2. Accordingly, based oesk facts, it cannot be said that Plaintiff hg
established equitable estoppel against badiats where there is no indication that
allegedly false information regardingetstatute of limitations came from theiBee
Lukovsky v. San Franciscb35 F.3d 1044,

Plaintiff also asserts that Defendants at pat “engaged in thefts of Panah’s and
Barnett’s legal files to denynem the ability to file a competent, fully inclusive FAC.”
Dkt. No. 177 at 4. However, the FAC wdsd on June 17, 2015, uwdh was still after the
limitations period had expicdeon August 13, 2014See suprat 13. Furthermore, as
Defendants assert, Plaintiff was certainly “aware of the true state of facts” rather than
ignorant of the loss of his legal files, anénéfore unable to satisthie third element for
equitable estoppelSee Lukovskyp35 F.3d at 1052Moreover, this alleged basis is the
same as Plaintiff's cause of actiom,, the cell search #t resulted in the deprivation of hig
property. See suprat 5-6. As such, it is not sufficieto establish equitable estoppel as
Plaintiff must show some tige conduct by Defendants that“above and beyond the
wrongdoing upon which the plaiffts claim is filed, to preventhe plaintiff from suing in
time.” Lukovsky535 F.3d at 105z;jting Guerrerq 442 F.3d at 706.

Lastly, Plaintiff claims that Defendants’ wasel had a duty tolead untimeliness in

®> On the same page of his SAC wherein he céesion 352.1, Plaintiff asserts that a Nint
Circuit case “Dennis Ervine v. (Woodford1eéld that tolling applied to a death row
prisoner. Dkt. No. 54-24 at 4. However, a shan Westlaw yieldso result for such a
case.
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2014 when Defendants first moved for dismlisaad having “slepbn her rights,” counsel
should be barred from benefittj by dismissal six years thereaf Dkt. No. 177 at 44.

He repeats this assertion in his supplemeasgpbsition. Dkt. No. 181 at 2-3. But as
Defendants point out in reply and sur-reply, Plaintiff filed his operative pleadings addi
new claims and Defendants after 2014. Dkt. No. 179 ati®y ©kt. No. 54, 67; Dkt. No.
203 at 6. Therefore, Defendants had no asiaise the statute dfmitations at the time

they filed their initid dispositive motion.ld. Furthermore, Defendasitfailure to raise a

statute-of-limitations defense in an initiabpbing does not preclude them from raising it

later absent prejudice to Plaintif6ee Rivera v. Anaya@26 F.2d 564, 566 (9th Cir. 1984)
(citing Healy Tibbits Construction Co. v. Insurance Co. of North Ame6ic8 F.2d 803
(9th Cir. 1982) (holding defendant’s failurerse the statute of limitations defense in
initial pleading did not precludaeim from making a motion fosummary judgment based
on that defense)). Here, neejpudice has been claimed Blaintiff. Based on the

foregoing, Plaintiff has failed to establiahy basis for equitable estoppel.

Lastly, Plaintiff cannot avoid the untimedias bar by blaming his counsel for failing

to include all the claims herein the original compliat. In this respeg Plaintiff appears

to be asserting equitable tolling. This Camust give effect t&California’s tolling

provisions, including its equitable tolling ruleSee Butler766 F.3d at 1198. Defendants

assert that the California Supreme Court lmassitlered the plight ditigants who receive

bad legal advice, then fail to fileithin applicable limitationsand held that the “loss of the

cause of action must fall upon a plaintifhievobtains that advi¢eather than upon a
wholly uninvolved defendant.’Dkt. No. 163 at 18, citingutierrez v. Mofigd39 Cal.3d
892, 922 (1985). The state high court providederal justifications for this result: (1)

“[s]tatutes of limitation are designed to prota justice by preventing surprises through th

revival of claims that havieeen allowed to slumber untilieence has been lost, memorie

have faded, and witnesses hav&appeared” and in this wéjjjimitations statutes afford
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repose by giving security andability to human affairs”; (2) te right to be free of stale
claims comes to prevail over the right tegecute them”; and (3) “the plaintiff is
generally charged with the lapses of attomagting in his behalf” and his “remedy is a
suit for legal malpracticagainst his counsel.ld. at 898-900. The Ninth Circuit has also
deferred tdGutierrezin affirming the dismissal as untimelypeo seplaintiff's personal
injury action and rejecting hequitable tolling argumenBaker v. California Highway
Patrol, 601 Fed.Appx. 556 (9th Cir. 201%)t{ng Gutierrez v. Mofid39 Cal.3d 892, 218
(1985). Accordingly, Plaiiff is not entitled to equitale tolling based on counsel’s
actions. His remedy in this respect isugt for legal malpractice against counsgee
Gutierrez 39 Cal.3d at 900.

Based on the foregoing, the Court findattGlaims 1, 2, 3, 5, 7, and 10 are
untimely and must be dismigskeDefendants’ motion in thregard is granted.

Plaintiff also asserts Claim 10 againstenved Defendants Moore and Rodriguez.
See suprat 3, fn. 1. Because Defendants Moand Rodriguez are in positions similar ta
served Defendants with regaalthe untimeliness of Clait0, the motion to dismiss is
granted as to these Defendants as wgdle Abagninin v. AMVAC Chemical Cop45
F.3d 733, 742 (9th Ci2008) (holding district court preply granted motion for judgment
on the pleadings as to unserved defendahtse such defendants were in a position
similar to served defendaragainst whom claim for ref could not be stated).

2. Harassment Claims 4, 5, 8, and 9

Plaintiff claims that fompproximately one year betothe February 4, 2012
incident, he was harassed byf@®&lants Odom and RobberecBee suprat 4. Plaintiff
claims he told Defendambert about the harassmentbgfendant Robberecht in
December 20111d. Plaintiff does not statbefendant Ebert’s responskl.

Defendants assert that Pldiif's harassment-based Claims5, 8, and 9 against
Defendants Ebert and Robberecht are untimBlgt. No. 163 at 13. Defendants concede
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that Plaintiff grieved these claims in intagrievance No. SQ-12-00010, which completg
the exhaustion process om&9, 2012, and tolled the limitations peridd. at 14.
Defendants also concede that Plaintiff furttedied his state-law claims while he pursued
the government-claims processough October 18, 2012d. Defendants assert that
Plaintiff had two years to file Claim 4 under federal law, and six months to file Claims
8, and 9 under state lavid. at 14. Defendants point out that although Plaintiff initially
filed suit against Defendant Odom on Janukty2014, he did not state claims against
Defendants Robberecht or Ebert at that tiake, Dkt. No. 1. Theyalso point out that
despite knowing well their identifies and thasis for suit against them, Plaintiff waited
until November 13, 2015, tald Defendants Robberddmnd Ebert to this lawsuit for the
very first time in the SACDkt. No. 163 at 14; Dkt. No. 54Defendants also assert that
Plaintiff cannot make Claims 5, 8, and 9 timely using the relation-back doctrine becau
his original January 12, 2014 complaint still éxceeds the six-month statutory period fo
state-law claims that began G@ctober 18, 2012. Dkt. No. 3@t 14. Defendants further
assert that Claim 4 does not relate basganse, in addition to a common nucleus of
operative facts, federal and California lawpimse additional albeit different hurdles for
adding new parties to previoudiled claims, and although & htiff is entitled to the most
lenient of the two standards, he satisfies neithérat 14-15. Based on the foregoing,
Defendants Ebert and Robberecht request disno€dhims 4, 5, 8, and 9 against them.

After a careful review of the papers, theutt finds Claims 45, 8, and 9 against
Defendants Ebert and Robberecht are untiraely do not relate lol to the original
complaint. Generously givinglaintiff the latest date @fccrual as October 18, 2012,
when his government-claims process was cotaglene had two years thereatfter to file
timely federal claims,e., by October 18, 2014, and six montimgil April 18, 2013, to file
timely state-law claims against Defendakbert and Robberecht for their alleged

harassment. However, he did not file argiral against them until he named them in the
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SAC on November 13, 2015, which was longraite statute of limitations expired on his
federal and state law claims.

In opposition to Defendants’ statute of iiations defense, Plaiiff sets forth the
arguments discussed in the prior section, asserting that his claims relate back to the
original complaint.See suprat 14. Plaintiff alleged ithe original comfaint that for
approximately one year prior to the hereioident, he was “subjected to terrorist threats
and harassment at the enco@agnt and behest of Defend@dom.” Dkt. No. 1 at5
That allegation involved the geral claim of harassment. diefore, the issue here is
whether Plaintiff can add new partieés,, Defendants Ebert and Robberecht, to his
previously filed claim of harassment agaiDsffendant Odom. ABefendants point out,
Plaintiff is entitled to the mogenient of the standards betwekederal and California law.
Dkt. No. 163 at 14, citin®utler, 766 F.3d at 1200. In atign to the requirement that
there be a common nucleus of operataets discussed in the previous sectsme supra
at 12-13, federal and California law imposklgional and different huaites for adding new
parties to previously filed claimsAs discussed below, Plaintfdils under either standard.

The California test contairteree additional factors: (Blaintiff must use Code of
Civil Procedure section 474 to benefitritrdhe relation-back doctrine and add new
defendants by substituting them for an grgsfictitious Doe defedant named in the
original complaint; (2) he must be “genuinéyorant” of the nevdefendants’ identifies
when he filed his original complaint; a8 the delay must not prejudice the new
defendants Woo v. Superior Cour75 Cal.App.4th 169, 176 (1999). Comparatively, the
federal rules permit Plaintiff to add new defenidao previously filed claims if the new
defendants: (1) received sucbtice of the action that theyill not be prejudiced in
defending on the merits; (2) knew or shoulgd&nown that the action would have been
brought against them, but for a mistake @nmg the proper party’s identify; and (3)

Plaintiff fulfills these requirements within 120ydaafter the original complaint is filed, as
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prescribed by Federal Rule Givil Procedure 4(m). Fed. Kiv. P. 15(c)(1)(C). “Rule
15(c)(2)(C)(ii) asks what the prospective defant knew or should have known during th
Rule 4(m) period, not what the plaintiff kmeor should have known at the time of filing
her original complaint.”Krupski v. Costa Crociere S. p.,A60 U.S. 538, 548 (2010);
Butler, 766 F.3d at 1203.

First, Plaintiff fails to satisfy the Califara test for relation-back because he addeg
Defendants Ebert and Robberecht as elytinew parties ithe SAC and made no
statement of his intent to substitute themdwisting fictitious Doalefendants named in
the original complaintWoq 75 Cal.App.4th at 176. Theourt notes that the original
complaint named “DOES 1-50" aefendants, but nowhere in the complaint does he all
that a Doe Defendant was sgelly involved inthe harassment by Defendant Odom.
Dkt. No. 1 at 4, 5, 9, 10, 12-13. Furthemm, he cannot show that he was “genuinely
ignorant” of Defendants Ebert and Robber&ciutentities because, as Defendants point
out, Plaintiff interacted witlthem, met with them, correspded with them, and grieved
claims against them in 20hd 2012, well before initiatingpis lawsuit in 2014. For
example, Plaintiff claims heommunicated several times@efendant Ebert in December
2011 about Defendant Rofaecht’'s harassmenSee suprat 4. Clearly, Plaintiff was
aware before he filed the original complaom January 12, 2014, of Defendant Ebert ang

Robberecht’s involvement in the alleged harassim Nor can Plaintiff blame his retained

counsel for the failure to raise these claims against Defen&aeirt and Robberecht in the

original complaint when Plaintiff was aweaof their identitiesad involvement from the
beginning. See, e.g., Miller v. Thomas21 Cal.App.3d 440, 444 (1981).

Likewise, Plaintiff also fails to satisfy étfederal standard for relation back of his
claims against Defendants Ebert and Roblgreecause he cannot show that he would
have sued them from the outset but for a mestadncerning their idenids. Fed. R. Civ.

P. 15(c)(1)(C). As discussed in the piiog paragraph, Plaiiff had personal
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interactions with them well beffe filing the instant action. Nas there any evidence that
Defendants Ebert and Robberebht notice of the action withthe 120 days prescribed
by Rule 4(m) after the originalbmplaint was filed: the @inal complaint was filed on
January 12, 2014, while the SAC was fitegknty-two months later, on November 13,
2015, well beyond the 120 days. Dkt. Nos4., Accordingly, Clans 4, 5, 8, and 9
against Defendants Ebert and Robberechtear&AC do not relate bk to the original
complaint.

For the same reasons discussed abovegtPias not entitled to equitable estoppel
on these claims because he has failedtibésh that DefendastEbert and Robberecht
acted to prevent Plaintiff fra filing suit against themSee suprat 14-16;Lukovsky 535
F.3d at 1052. Accordingly, the Court findaittClaims 4, 5, 8&nd 9 against Defendants
Ebert and Robberecht are untimahd must be dismissefefendants’ motion in this
regard should be granted.

3. State Law Claims5, 6, 8, and 9

State law Claims 5, 6, 8, and 9 are lobse Defendant Andeos’s response to the
February 4, 2012 stabbing, and Defendakiiderson, Odom, and Hamilton’s alleged
participation or acquiescence in Plaintiffiarassment for a year prior to the stabbing
incident. See suprat 4. Plaintiff attempted to griewkese allegations against Defendan!
Anderson and harassment allegas against Defendant Odaman administrative appeal
submitted on February 19, 2QA&hich he then attempted pursue through April 18,
2013. Id. Defendants point out that the grievacoatains no allegations of harassment ¢
conspiracy against Defendants Andersoilamilton. Dkt. No. 163 at 16Nevertheless,
Defendants concede Plaintiff's harassmemt eonspiracy claims against Defendants
Anderson and Hamilton arellied during Plaintiff’'s pursuibf the government-claims
process through October 18, 201d. Even so, whether using the accrual date of either

April 18, 2013 or October 18, 2@, Defendants assert Plaffis claims fall outside of the
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six-month limitations period under the Califitm Government Claims Act because he did
not file this suit until January 12, 2014d. Therefore, DefendasitAnderson, Hamilton,
and Odom request dismissal of stat® Claims 5, 68, and 9.

In his supplemental opposition, Plaintifserts that he had three years to submit
state law claims from the date of the “crime.” Dkt. No. 183, dt3, 16. 19-20.
Defendants point out in their sur-reply tlia¢ Claim Board’s decision dated October 18,
2012, explicitly statd the following:

Subject to certain exceptions, you hawdy six months from the date this

notice was personally delivered or dsjped in the mail to file a court

action on this claim. See Governm@ude Section 946. You may seek

the advice of an attorney of your cbeiin connection ith this matter. If
you desire to consult an attorngpu should do so immediately.

Dkt. No. 163-2 at 15, Defs.” RINEx. B. Accordingy, Plaintiff was clearly informed that
he had six-months to file suit.

Plaintiff's belief that he hathree years to file stateviaclaims is wongly based on
a form from the California Victim Compensati Board, which states that victims of
crimes have three years to seek indemnificafrom the Board for pecuniary loss. Dkt.
No. 181 at 20. As Defendargsint out, Plaintiff's eligilility for such compensation from
the Board is separate from this lawsuit. D¥ob. 203 at 3, citing Cal. Gov. Code 8§ 13951
et seq. Moreover, even assuming he was erditle such compensation as a victim,
Plaintiff had to file such a claim within ke years of the “crime&.According to the

Government Claims Form fildoly Plaintiff, the date of the addent was “February 4, 2012

& related conspiracies.” Dkt. No. 163-2 at 16-1Therefore, he had three years, i.e., until

February 4, 2015, to file theslaims. However, Plaintiff raised these state-law claims f
the first time in his SAC on November 13,1%) which was over nine months after the sa
called three years limitations period had exgirédccordingly, this argument is without

merit.
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The Court finds these pendant state lawnataare clearly untimely. Plaintiff had
six months from the accrual of the injury te fpendant state law claims in Californi@ee
Cal. Gov't. Code § 911.2. Assuming tii@te of accrual was April 18, 2013, when
Plaintiff attempted to exhaust administrativeneglies, Plaintiff had six months thereafter,
i.e., until October 18, 2013, to file a timely stataim. However, Platiff did not file this
action until January 12, 2014, ngathree months later. As s, even if the claims as
raised in the SAC related battkthe originakomplaint, they a still untimely.
Accordingly, Defendants’ motioto dismiss state law Claims 5, 6, 8, and 9 should be
granted.

4, Continuing-Violation Doctrine

In his supplemental opposition, Plaintifserts a series of threats and intimidation
that took place “starting from at least 2Ghiough the end of®.3; a two year lengthy
time span.” Dkt. No. 181 at 5-13. Defendaobnstrue these arguments as an attempt tg
invoke the continuing-violation #ory of delayed accrual, andsrt his efforts fall short.
Dkt. No. 203 at 4.

The continuing violation doctrine is @&xception to the discovery rule of accrual
which allows a plaintiff to seek relief f@vents outside of the limitations perio8ee Bird
v. Dep’'t of Human Serys935 F.3d 738, 746 (9th Cir. 2019) (citikgox v. Davis 260
F.3d 1009, 1013 (9th Cir0P1)). The Ninth Circuit has recognized two applications of
the continuing violations theory: (1) the “reddtacts” continuing wilation theory, also
referred to as the “serial acts” theory, angtf@@ maintenance of a discriminatory system
both before and during the limitatis period, also referred to the systematic branch of
the continuing violations doctrindd. Here, Plaintiff's allegatin that he was subjected to
repeated threats indicates that the applicable theory is thedirstelated acts” or “serial
acts.” Prior to 2002, the “related acts” cowing violation theory aliwed plaintiff to seek

relief for events outside of the limitations peribd series of violations are related closely
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enough to constitute a continuiaglation and that one or mouod the acts falls within the
limitations period.SeeBird, 935 F.3d at 746. But the Supreme Court limited the relates
acts continuing violation theory Mat'l| R.R. Passenger Corp. v. Morga86 U.S. 101,
114 (2002), holding that “discrete . . . aar® not actionable if time barred, even when
they are related to acts alleged in timelyditharges’ because ‘[e]ach discrete . . . act
starts a new clock for filingharges alleging that act.Bird, 935 F.3d at 747 (citing
Morgan, 536 U.S. at 113)See also Carpinteria Valley Farms, Ltd. v. County of Santa
Barbara 344 F.3d 822, 829 (91Gir. 2003) (“AlthoughMorganwas a Title VIl case... we
have appliedMorganto bar § 1983 claims predicated discrete time-barred acts, not-
withstanding that those acts are tethto timely filed claims.”). Imird, the Ninth
Circuit’s concluded that aftéviorgan, “little remains of the continuing violations
doctrine.” 935 F.3d at 748. “Except falimited exception for hdige work environment
claims — not at issue here — the seriés &canch is virtually non-existentld.

Under the foregoing precedent, the Gdimds Plaintiff’'s continuing-violation
theory fails to save any of the challengéaims from being untimely. Each alleged
discrete act must be timely in order be actioealtere, the last discrete “act” alleged by
Plaintiff occurred on November 22013. Dkt. No. 203 at 4jtong Dkt. No. 181 at 13, 15.
This act was by a non-party Officer Brown, who, on November 21, 2013, delivered a
chrono memorializing a November&)12 classification hearindd. Plaintiff asserts that
the delivery of this chrono by Officer Brawwas a hew and separate threat, with the
warning highlighted, reemphasizing the ddhtieats.” Dkt. No. 181 at 13. This
“warning” to which Plaintiff refers is thECC’s explanation of the “Grade A R/M #4”
exercise yard’s “no warning shpolicy,” which he claimshe ICC had never previously
given him in the past 17 years of his incaatien at SQSP. Dkt. No. 181 at 12; Dkt. No.
54-44 at 5. Plaintiff therefore construes tl@sent explanation as a “death thredd”

However, the Court agrees with Defendants tinatmere act of delivang this chrono by
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Officer Brown bears no indicia of wrongfulse Officer Brown signed and dated the
chrono at Plaintiff's request, without highlifying, embellishing, or editorializing. DKkt.
No. 54-44 at 4-5. The chrono itself merelymmgialized a routine classification hearing
on November 8, 2012, that Plaintiff attend@dficer Brown was noinvolved in that
hearing. Id. at 5. Accordingly, there is no suppfor the assertion that this action
constitutes a discrete actionable event wi@ificer Brown'’s action did not violate
Plaintiff's rights under state or federal lavd. But even if Officer Brown'’s action was
actionable, Plaintiff had six months thereafter, until May 21, 2014, to file a timely
claim. However, he did not raise any nteagainst Officer Brown in the original
complaint nor in the SAC ondvember 13, 2015. Accordinglany claim against Officer
Brown at this point would be untimely. Foermore, the previous discrete act Plaintiff
alleges before Officer Brown’s delivery is the November 8, 2012 ICC hearing. Dkt. No.
181 at 12. Any state claim based on the ICCt®amn that date had to be filed within six
months,.e., no later than May 8, 2013, but Plafhdid not file this action until January
2014, well past that deadlinén addition, Officer Brown’013 delivery of the November
8, 2012 chrono has rfuhg to do with the searches Bhintiff's cell on August 21 and
October 23, 2011, or harassment claagainst Defendant Odom, and there is no
discussion or reference to these claims eNlovember 8, 2012 chrono. Accordingly,
these discrete acts alleged by Plaintiff dogaxe any of the state claim claims discusseq
previously from being untimely undereltontinuing-violation doctrine.

Nor do either of these discrete acts stivefederal claims from being untimely.
Plaintiff raised the cell-search claimsdathe harassment claims against additional
Defendants for the first time in his SAC on Nouser 13, 2015. Federal claims based or
the November 8, 2012 ICC hearing had toileelfoy November 8, 2014. They were not.
On the other hand, Officer Brown’s act on Noleer 21, 2013, of delering the chrono to

Plaintiff was within the two years limitationsnoed of the SAC, buPlaintiff included no
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claim against Officer Brown based on his actjaor® could he have. As discussed above

there was no indicia of wrongdoing in Offiddrown’s actions on that day; he merely
delivered the chrono from the Id@aring on November 8, 2013ee suprat 26.
Accordingly, none of the federal claims dissed previously are rendered timely under t
continuing-violation doctrine.

C. Remaining Arguments Regarding Sate Law Claims 5, 7, 8 and 9

Defendants claim the Government ClaiAtt requires Plaintiff file a government
claim before litigating under state law, buatie did not submit one seeking relief for
mail interference or the cell searches condiiote August 21 and October 23, 2011. Dkt
No. 163 at 19-20. Defendants also assert@haims 5, 8, and 9 fail to state actionable
relief. Dkt. No. 163 at 21-23. The Courtshalready determined that these state law
claims are all clearly untimgl as discussed abov8&ee suprat 22. Plaintiff has failed to
show otherwise in oppositiorAccordingly, theCourt need not discuss these additional
grounds for dismissal.

V. Motion for Sanctions

Before filing their motion to dismis§efendants filed a motion for sanctions,
requesting the Court dismiss Plaintiff's claiagainst them becauBéaintiff refuses to
respond to basic contentidiscovery and comply witthe Court’s multiple orders
compelling the same. DkNo. 162 at 5. In respond@laintiff does not dispute that he
failed to respond to Defendahtvritten discovery in a timglmanner. Dkt. No. 169.
Rather, he provides twenty-four “justitions” for his failure to complyld. at 3-4. In
reply, Defendants address eagplanation and asserts that tHesundry list of excuses”
do not hold up under scrutinpkt. No. 172 at 1, 7.

Federal Rule of Civil Procedure 37 permits the district court, in its discretion, to
enter a default judgment against a party Wails to comply withan order compelling

discovery. Fed. R. Civ. P. 37(b)(2)(©pmputer Task Group v. Broth§64 F.3d 1112,
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1115 (9th Cir. 2004). “In drding whether a sanction of dismissal or default for
noncompliance with discovery is appropridtes district court must weigh five factors:
‘(1) the public’s interest iexpeditious resolution of litigain; (2) the court’s need to
manage its docket; (3) the risk of prejudicehte [opposing party]; (4) the public policy
favoring disposition otases on their merits; and (5gtavailability of less drastic
sanctions.” Id. (Citations omitted). Before impagj such a substantial remedy, the
district court should first implement lessamctions, warn the offending party of the
possibility of dismissal, consad alternative lesser sancticarsd determine that they are
inappropriate.ld. at 1116.See, e.gLeon v. IDX System464 F.3d 951, 960-61 (9th Cir.
2006) (finding dismissal appropriate where patted in bad faith in despoiling evidence
under five part test). “Owl'willfulness, bad faith, anfault’ justify terminating
sanctions.” Connecticut General Life v. Providene2 F.3d 1091,d96 (9th Cir. 2007)
(quotingJorgensen v. Cassida$20 F.3d 906, 22 (9th Cir. 2003)).

Here, the Court finds thatthough the first and second factors weigh in favor of
granting the motion, the remang factors weigh against it, egpaly in light of the fact
that Defendants’ motion to dismiss has resdlall but one claim against two remaining
Defendants. This matter has been whittleckldown to the Eigth Amendment claim
against the two original Defendants Anderamd Odom, and it would prejudice Plaintiff
to dismiss this claim as he would have nloeotavenue to pursue a remedy for an inciden
that occurred over eiglyears ago. Furthermore, thebtic policy favoring disposition of
this remaining claim on the merits weigggainst granting the motion for terminating
sanctions. Lastly, there are less drastic tsamg available, inciding the imposition of
monetary sanctions pursuant to 28 U.S.C. 8 1827k v. Gomez239 F.3d 989, 991 (9th
Cir. 2001). Moreover, adequate procedural piweess requires that Plaintiff be afforded
at least notice of the type of sanctions@uaurt is considering and an opportunity to

respond.Lasar v. Ford Motor Cq.399 F.3d 1101, 1113-14 (9th Cir. 2005). Here,
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Plaintiff was generally advised that the faluo complywith the Court’s order “may
result in the imposition of sanctie” with a citation to Rule 3dj. Dkt. No. 148 at 2.
Plaintiff was not specifically advised thapatential sanction for kifailure to comply
would be dismissal of the clas. Having now been made awaf this potential sanction,
perhaps Plaintiff will be more diligent in compig with Defendants’ discovery in a
timely manner.

Based on the foregoing, Defendants’ rantfor terminating sanctions is DENIED
without prejudice. Dkt. No. 162. This matshall now proceed otne merits of the
remaining Eighth Amendmentaiin against Defendants Anderson and Odom. Plaintiff |s
now advised that should he continue to taicomply to Defendants discovery requests gn
that remaining claim in a timely mamméhe Court will reconsider a motion from

Defendants for terminating sanctions againstrfapursuant to Rule 37(b)(2(A)(v).

Il. CONCLUSION

For the forgoing reasons, tlmurt orders as follows:

1. Defendants’ motion to dismiss&GRANTED. Dkt. No. 163. The
following federal claims arBISMISSED with prejudice as untimely: Claim 1 (First
Amendment retaliation) against Defendant®@dnd Robberecht; Claims 2 and 3 (First
and Sixth Amendment legal mail) agaibsfendants Givens, Melland, Robberecht,
Welton; Claim 4 (Eighth Amendment safeggainst Defendants Ebert and Robberecht;
and Claim 10 (Fourteenth Amendnt due process) against Defendants Chappell, Givens,
Jackson, Luna, McLelland, and, Robberechie following state law claims are
DISMISSED with prejudice as untimely: Claim 5 (Qidornia Constitutional claims
equivalent to the federal claims found cogiie); Claims 6 and 7 (Bane Act) against
Defendants Odom, Givens, McLelland, Robbetg@felton; Claim 8 (negligence per se)
against Defendants Anderson, Ebertp@®dand Robberecht; and Claim 9 (civil
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conspiracy) against Anderson, Hi#tom, Odom, and Robberecht.

2. Because the Court has found Claimut@er the Fourteenth Amendment to
be untimely in its entirety, the claim is also barred as untimely against unserved
Defendants Moore and Rodrigue3ee suprat 18. Accordingly, Claim 10 against
Defendants Moore and Rodriguez is dH&MISSED with prejudice.

3. Defendants’ motion for sanctionsDENIED without prejudice . Dkt. No.
162. Should Plaintiff fail teomply with Defendants’ diswery requests going forward,
the Court will reconsider a motion from Dattants for terminating sanctions on the
remaining claims.

4, The only timely claim that remains Baintiff’'s Eighth Amendment claim
against Defendants Anderson @dom. This action shall preed solely on the deliberatg
indifference to safety claim against Defendafshderson and Odom &&d on the February
4, 2012 stabbing. The Clerk shall termaatl other Defendants from this action.

5. No later thaminety-one (91) daydrom the date this order is filed,
Defendants Andersomd Odom shall file a motion fesummary judgment or other

dispositive motion with respect to themaining claims in this action.

a. Any motion for summary judgment shall be supported by adequate

factual documentation and shall conform in adipects to Rule 56 of the Federal Rules of

Civil Procedure. Defendants are advised shehmary judgment caot be granted, nor
gualified immunity found, if material factseam dispute. If any Defendant is of the
opinion that this case cannot be resolvediaymary judgment, rehall so inform the
Court prior to the date the surany judgment motion is due.

b. In the event Defendants file anotion for summary judgment, the
Ninth Circuit has held that Plaintiff must be concurrently provided the appropriate
warnings under Rand v. Rowland, 154 F.3d 952, 963 (9tlir. 1998) (en banc). See
Woodsv. Carey, 684 F.3d 934, 940 (9th Cir. 2012).
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6. Plaintiff's opposition to the dispitise motion shall be filed with the Court
and served on Defendants no later ttveenty-eight (28) daysrom the date Defendants’
motion is filed.

Plaintiff is also advised to read Rule &the Federal Rules of Civil Procedure ang
Celotex Corp. v. Catretd 77 U.S. 317 (1986) (holdingarty opposing summary judgment
must come forward with evidenceating triable issues of matial fact on every essential
element of his claim). Plaintiff is caatied that failure to file an opposition to
Defendants’ motion for summary judgment maydeemed to be a cosr®t by Plaintiff to
the granting of the motion, and granting adgment against Plaintiff without a triabee
Ghazali v. Moran46 F.3d 52, 53-5@®th Cir. 1995) (per curiampBrydges v. Lewjsl8
F.3d 651, 653 (9tiCir. 1994).

7. Defendantshall file a reply brief no later thaiourteen (14) daysafter
Plaintiff's oppositon is filed.

8. All other provisions in the CoustOrder of ServiceDkt. No. 69, shall
remain in effect.

This order terminates @&et Nos. 162 and 163.

ITIS SO ORDERED.
Dated: _September 29, 2020 M@M/
BETH CABSON. FREEMAWN.

United States District Judge
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