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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JERRY MARTIN MIRANDA,

o Case No. 17-04000 BLF (PR)
Plaintiff,

ORDER GRANTING MOTION TO
V. DISMISS

R. K. SWIFT, et al.,

Defendants.
(Docket No. 41)

Plaintiff, a California inmate, filed pro secivil rights complaint under 42 U.S.C. §
1983, against prison officials at the Pelicary Bsate Prison, (“PBSP”). Dkt. No. 1. The
Court found the complaint st cognizable claims anddared the matter served on
Defendants Warden R. K. Swift, Captain\@. Olson, Lt. R. Graves, Sgt. R. Navarro,
Officer Bumby and Officer Espinoza. Dkt. No. 1Plaintiff later filed a motion for leave

to file an amended complaint, Dkt. N&D, to which all served Defendants filed a

! According to the Litigation Coordinatet PBSP, Defenda®umby passed away on

March 14, 2017. Dkt. No. 19. Plaifitivas advised to locate Defendant Bumby's

successor or representative, serve themttemmove for substition of the decedent

Barty. Dkt. No. 20 at 2. To date, Plafhhas failed to do so. For the reasons discussed
elow, the claims against Defeard Bumby are also dismissefiee infraat 15-16.
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statement of non-opposition and concurrentiynaion to screen and dismiss for failure tq
state a claim. Dkt. No. 41. Accordinglyetourt granted Plairitis motion for leave to
amend, making the amended complaint the atper complaint in tis matter. Dkt. No.

43. Concurrently, the Court screened theaded complaint and fouridstate cognizable
claims for the violation of Plaintiff's right tpeaceful protest and against retaliation undg
the First Amendment, and right to due proagsder the Fourteenth Aendment. Dkt. No.
43 at 3. The Court dismissed an Eighth Adrmaent claim for failure to state a claird.

at 4. The Court directed Plaintiff to filsn opposition to Defendantsiotion to dismiss.

Id. Thereafter, the Court grant@thintiff three extensions @ime to file opposition. DKkt.
Nos. 45, 49, 52. To date, Plaintiff has filetd a response. Accordingly, Defendants’
motion to dismiss is deemed submitted.

For the reasons discussed bel®efendants’ motion to dismiss@GRANTED.

DISCUSSION
l. Plaintiff's Allegations

On July 8, 2013, sue inmates at PBSP in t&ecurity Housing Unit (“SHU”)

commenced a hunger strike to prof@sson conditions. Dkt. 40 at 29¢e alsdkt. No.

41 at 7, citingbumbrique v. Brunner, et alNo. 14-cv-02598-HS 2016 WL 3268875
(N.D. Cal. June 15, 2016) On the same day, Plaintiff, wiwas also confined in the SHU
refused his meal tray. Dkt. No. 40 at 6aiRliff claims he did sdo protest the prison
gang validation processd.

On July 10, 2013, prisorffcials found that Plaintiff had refused his ninth

2 A district court “may take notice of proceads in other courts, both within and without
the federal judicial system, if those proceedihgge a direct relation to matters at issue.”
Bias v. Moynihan508 F.3d 12121225 (9th Cir. 2007) (ietrnal quotation marks and
citations omitted) (granting reqgat to take judicial notice i& 1983 action of five prior
cases in which plaintiff was pro se litigatd,counter her argumethat she deserved
special treatment because of pev sestatus).
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consecutive meal tray. RKNo. 40 at 6. At that poinBEBSP officials determined that his
repeated refusals constituted a hunger striéte.Although Plaintiff denied that he was on
a hunger strike, he was nevertheless peacegabtgsting by refusing his meal trays.
Meanwhile, he was eating food thatlned obtained from the cantedn. at 7.

On July 10, 2013, DefendaBgt. Navarro wrote a pos Rules Violation Report
(“RVR?”) against Plaintiff for “willfully delaying a peace officer in the performance of
duty/participation in a mass disturbanberfger strike).” Dkt. No. 40 at 7.

On July 12, 2013, DefendanOfficers Bumby and Espima confiscated personal
food items from Plaintiff's celithout issuing an RVR or condting a hearing. Dkt. No.
40 at 7. Plaintiff claims they did so in rigdion for his peaceful protest, and that their
actions amounted to punishment or coercion to chill his rigdts After that, Plaintiff
began accepting his meal trayd.

On August 20, 2013, Defenalialt. Graves, the Senistearing Officer (“SHQO”) at
Plaintiff's RVR hearing, denieBlaintiffs’ request to call ficers Bumby and Espinoza as
witnesses. Dkt. No. 40 at ®laintiff asserts that he was prejudiced by the denial of the
witnesses because he haldl tinem that he was nonh a hunger strikeld. at 9.

During the hearing, Defendant Navarrd satside the gated holding cell where thg
hearing as being conducted. Dkt. No. 40.aHe was also called as a witnekk.at 31.
After the hearing, Defendant Graves placearRiff on a 90-day appliance restrictiold.
at 10. Plaintiff informed Defedant Graves that he had naopdisciplinary actions in the
SHU. Id. However, Plaintiff was mistaken in that he had one prior RVR, which would
justify only a 60-day rather than a 90-dagtriction on the use of appliancdd. at 11.
Accordingly, when Plaintiff ppealed the RVR finding, the reviewing officials reduced th
restriction to 60 days. Dkt. No. 40 at 23.

Plaintiff claims that Defendants violateés First Amendment right to peacefully

protest the prison gang validatioropess. Dkt. No. 40 at 3-£laintiff also claims that
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his right to due process was violated dutiing disciplinary hearing because he was not
given proper notice, he was denied his rightall witnesses, thefficer who wrote the
RVR was present during the RVR, and the 90+@&yriction of privileges was arbitrary.
Id. at 6-7. Lastly, Plaintiff claims that Defendants’ actions in taking his personal food
items and issuing an RVR were done italiation for the exercise of this First
Amendment right to peaceful protesd. at 5-6. Plaintiff seeks declaratory and injunctivg
relief, as well as damages.

[l. Motion to Dismiss

In the motion to dismiss, Defendants ar¢juegt Plaintiff's claims against them in
their official capacities are barred by the¥nth Amendmenthey are entitled to
gualified immunity on his First Amendment and retaliation claims, Plaintiff has failed t(
state a claim for a denial of due process aryg #re entitled to qualéd immunity on that
claim, and lastly, Plaintiff cannot maintain ctes for injunctive or declaratory relief. Dkt.
No. 41.

A. Standard of Review

A complaint must contain “ehert and plain statement of the claim showing that t
pleader is entitled to relief,” Fed. R. Civ.&a)(2) and a complaint that fails to do so is
subject to dismissal pursuant to Rule 12(J)(6o survive a Rulé2(b)(6) motion to
dismiss, the plaintiff must allege “enough faitstate a claim to relief that is plausible o
its face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007 his “facial plausibility”
standard requires the plaintiff to allege fatist add up to “moréhan a sheer possibility
that a defendant has acted unlawfulhAShcroft v. Igbal556 U.S. 662, 678 (2009).
Dismissal for failure to state a claisa ruling on a question of lavsee Parks School of
Business, Inc., v. Symingidsi F.3d 1480, 148®th Cir. 1995). “The issue is not
whether plaintiff will ultimately prevail, buvhether he is entitled to offer evidence to

support his claim.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987).
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Allegations of fact in the complaint must be taken as true and construed in the light mjost

favorable to the non-moving partsee Symingtorbl F.3d at 1484. The court may

(113

consider “allegations contained in the plaagl, exhibits attached to the complaint, and
matters properly subject to judicial notice Akhtar v. Mesa698 F.3d 1202, 1212 (9th
Cir. 2012) (internal citation omitted).

Qualified immunity may be raised in a Rule 12(b)(6) motion and granted where
defendants are entitled to the defebased on plaintiff's allegationsCousins v. Lockyer
568 F.3d 1063, 1071 (9th Cir. 2009).

B. Official Capacity Claim for Damages

Plaintiff seeks monetary relief from Defeards in their individual and official
capacities. Dkt. No. 40 at 4-Defendants assert that Plaintiff’'s official-capacity claims
for damages are barred by the EleventheAdment. Dkt. No. 41 at 8-9.

The Eleventh Amendment the U.S. Constitution bagesperson from suing a state
in federal court without the state’s conseiee Pennhurst State Sch. & Hosp. v.
Halderman 465 U.S. 89, 98-100 (1984 The U.S. Supreme Court has held that state
officials acting in their official capacitiesre not “persons” und&ection 1983 because “a
suit against a state official inhor her official capacity is nat suit against the official but
rather is a suit againstdtofficial’s office.” See Will v. Mich. Dep’t of State Poljcé91
U.S. 58, 71 (1989). Thus, suatsuit is therefore no differefrom a suit against the state
itself. 1d.

Accordingly, the Eleventh Aendment bars Plaintiff’'s claims for monetary relief
the extent that they are based on actBéfendants in theirfbcial capacities.See id.
Nesbit v. Dep’t of Pub. Safetyos 06-16428, 06-16623, 283d-é\ppx. 531, 533 (9th Cir.
2008) (unpublished memorandum disposition) ¢heding that the district court properly
dismissed prisoners’ claimsaigst defendants acting in their official capacities).

Defendants’ motion to dismissdhtiff's damages claims against them in their official

O
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capacities is GRANTED, and those claims RISMISSED with prejudice. Because it is
absolutely clear that thisrigdictional bar cannot be cured by further amendment to the
complaint, the dismissal of Plaintiff's clainagainst Defendants in their official capacities
is without leave to amend.

C. First Amendment Claims

Plaintiff claims that he has a rightpeaceful protest by refusing food under the
First Amendment, and that Defeards violated that right whethey issued him an RVR.
Plaintiff also asserts that because Deferglaanbfiscated his food and issued him an RVH
for engaging in protected conduct, their aat were retaliatory. Defendants assert that
they are entitled to qualified immunity basad Plaintiff's allegations regarding these
claims. Dkt. No. 41 at 9.

The defense of qualified imimity protects “governmemifficials . . . from liability
for civil damages insofar asdin conduct does not violateeerly established statutory or
constitutional rights of which a reasable person wouldave known.” Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982).he rule of “qualified immunity protects ‘all but the
plainly incompetent or those who knowingly violate the lawSaucier v. Katz533 U.S.
194, 202 (2001) (quotinilalley v. Briggs475 U.S. 335, 3411086)). Defendants can
have a reasonable, but mistaken, belief abaufabts or about what the law requires in
any given situationld. at 205. A court considering aagin of qualified immunity must
determine whether the plaintiff has allegeddeerivation of an actal constitutional right
and whether such right was clearly establishgzh that it would be clear to a reasonable
officer that his conduct was unlawful the situation he confrontectee Pearson v.
Callahan 555 U.S. 223, 236 (2009) (overruling seguence of the two-part test that
required determining a deprivatidirst and then deciding whether such right was clearly
established, as required Brauciej. The court may exercise its discretion in deciding

which prong to address first, in light thfe particular circumstances of each ca3earson
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555 U.S. at 236.

“[A] right is clearly established only ifs contours are sufficiently clear that ‘a
reasonable official would undeéasid that what he idoing violates that right.” In other
words, ‘existing precedent must havaqed the statutory @onstitutional question
beyond debate.”Carroll v. Carman 574 U.S. 13, 16 (2014gitations omitted) (law not
clearly established whether afir may conduct a ‘knock and talk’ at any entrance to a
home that is open to visitorstiar than onlythe front door)accord Browning v. Verngn
44 F.3d 818, 823 (9th €i1995) (“the contours of the rightust be sufficiently clear so
that a reasonable official would know that hisidoct violates that right”). To define the
law in question too narrowly would be to allalefendants to define away all potential
claims. See Jackson v. McIntgs®0 F.3d 330, 332 (9th Cir996). Ultimately, however,
the dispositive inquiry in detetiming whether a right is clelgrestablished is whether it
would be clear to a reasonable officer thigstconduct was unlawful in the situation he
confronted. Saucier 533 U.S. at 202A court determining whether a right was clearly
established looks to “Supreme Court and Ni@ircuit law existing at the time of the
alleged act.”"Community House, Inc. v. City of Boise, |daé®3 F.3d 945, 967 (9th Cir.
2010) (citingOsolinski v. Kang92 F.3d 934, 936 (9th Cit996)). In the absence of
binding precedent, the court should look icagailable decisional law, including the law
of other circuits ad district courts.See id.

Defendants assert that Plaintiff faitssatisfy the second prong for qualified
immunity because reasonable oidils in Defendants’ positiongould not have known that
they violated Plaintiff's righd when they disciplied him for participing in the hunger
strike. Dkt. No. 41 at 9. They assert ttiare is no clearly established law that inmates
have a right to participate in hunger strikés. Furthermore, theysaert that because no
clearly established law provid#sat inmates have a right torpeipate in strikes, they are

also entitled to qualified imomity on Plaintiff's retaliatbn claim because there was no
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protected conductld. Defendants point out &b although Plaintiff insists that he was “no
on a hunger strike” and that hisfusal to accept food trays was a type of protest, there i
no constitutional right to refuse to eddtl. at 10. Defendants assert, therefore, that
reasonable officials in Defelants’ positions would not txi@ known that there is a
constitutional right for prisoners to parpate in a mass protest by refusing fodd.
Furthermore, Defendants assdt Defendant Espinoza wduhot have known that her
actions would be deemed retaliatory whitrere was no clearly established law that a
hunger strike was protected condulct. at 9-10.

Viewing the allegations in the complainttime light most favorable to Plaintiff,
Defendants are entitled to qualified immuraty the First Amendment claims against

them. Plaintiff asserts that he was notipgrating in the hunger strike, and that his

refusal of the food trays was in protest teeparate issue. However, the papers submitte

with Plaintiff's amended complaint clearly show that Defendants believed, despite his
denials, that Plaintiff was willfully pécipating in a “planned, statewide hunger
strike/work stoppage/mass disturbance omgohby the inmates housed in the SHU at
PBSP” based on the fact that he was an terhaused in the SHU and that he began to
refuse his meal trays on the saday the hunger strike begabkt. No. 40 at 29. Plaintiff
does not allege that Defendants believedhkatas not actually participating in the
hunger strike and that the RWvas issued as a pretenséhea, the papers show that
Defendants simply did not believe his denialthat regard. Notwithstanding his persona
motivations, Plaintiff's actions of refusy nine consecutive meals fit the prison’s
definition of a hunger strike under PBSP Gxtiemal Procedure No. 228 which provides
that “[w]hen an inmate(s) refus@ine or more consecutiveatd issued meals, they shall
be identified as a participant of a hunger sttikbkt. No. 40 at 26. That same regulation
directs prison officials to “[e]nsure disdiipary action is taken against participating

inmates[.]” Id. Plaintiff does not deny that he refd nine consecutive meals as chargec

—_
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in the RVR. Accordinglyfor the purposes of qualified immunity, the Court need only
discuss whether reasonable officials in Deferstgoositions would ben notice that they
were violating a clearly established righfgarticipate in a hunger strike when they
disciplined Plaintiff for it oracted in a retaliatory maanbased on such allegedly
protected conduct.

As Defendants have shown, there isSupreme Court precedent nor Ninth Circuit
cases prior to Augug013, establishing or directddressing whether prison hunger
strikes are protected speech, much lesgefusal to accept meal trayumbrique supra
2016 WL 3268875 at *14ee also Arredondo v. DrageXo. 14-CV-04687-HSG, 2016
WL 3755958, at *15-16 (N.D. Cal. July 12016). As the district court observed in
Dumbrique a review of non-binding precedent reled that “district court and out-of-
circuit cases discussing [the] issue [of whetgnger strikes are protected speech] are n
only unpublished, but are alsaonsistent in the depth ofein analysis regarding whether
hunger strike is considered peoted speech in a prison settingd. TheDumbriguecourt
then considered a Fifth Circuit case involvihg issue of whether a jail inmate had a Firg
Amendment right to go on a hunger strikel@ontact the media regarding his hunger
strike. Stefanoff v. Hays County, Tek54 F.3d 523, 527 (5th Cir. 1998). That court
found that although humeg strike protest activities could peotected if they were intended
to convey a particularized message, prisffitials retained the power to fashion
restrictions, and that a hunger strike couldsadficiently disruptive that [the sheriff] had
a legitimate penological interest in curtailing thend’ at 527. Based on its review of thg
relevant case law, the district courtbumbriquefound that defendants were entitled to
gualified immunity for claims arisinfyjom the plaintiff's hunger strikeDumbrique 2016
WL 3268875 at *15.

SinceDumbrique another judge withithe Northern Distat has issued an

additional order finding that officers who ended hunger strike rules at PBSP in July

ot

~—+




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

Case 5:17-cv-04000-BLF Document 53 Filed 11/02/20 Page 10 of 18

2013 are entitled to qualified immunity ogtaliation claims. Specifically, @pruiell v.
Graves, et al.the Court found that “there was no clgagktablished law in July 2013 that
disciplining a plaintiff forengaging in a hunger strikgould chill or infringe upon
plaintiff's First Amendment ghts,” and that the defendant in that case was entitled to
gualified immunity. Case No. C 16-5388HA (PR), Dkt. No. 49 at 5.

Based on the above reviewtbe hunger-strike relatedsss as of August 2013, the
Court finds that even if Plaintiff were alile establish that he had a right to peaceful
protest through a hunger strike, Defendangseatitied to qualified immunity because at
the time, reasonable officerstimeir position would not havgeen on notice of any clearly
established law that disciplining an inmategarticipating in a hunger strike violated the
First Amendment.See Pearsqrb55 U.S. at 236. Plaiffthas filed no opposition in
response to show otherwise.

The same is true for the retaliation claiagainst all the Defendants. “Within the
prison context, a viable claim of First Amenein retaliation entails five basic elements:
(1) An assertion that a state actor took some adverse action against an inmate (2) be
of (3) that prisoner’s protected conductddhat such action (4) chilled the inmate’s
exercise of his First Amendment rightada5) the action did naeasonably advance a
legitimate correctional goal.Rhodes v. RobinspA08 F.3d 559, 567-68 (9th Cir. 2005)
(footnote omitted).Here, Defendants would not haveen on notice that Plaintiff's
actions constituted protected conduct wherhsight was not clearly established as
discussed aboveSee SpruiellCase No. C 16-5358 WHAT herefore, it cannot be said
that it would have been clear to reasonalfiieers in Defendants’ position that their
actions would be considered retaliatory vehttrey were not aware that Plaintiff was
engaged in protected conduct. Again, Plfihis filed no opposition in response to shoy

otherwise. Accordingly, Defendants’ mati to dismiss the First Amendment claims

10
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against them based on qualifiedmunity should be granted.

D. Fourteenth Amendment Claim

Plaintiff claims that his due procesghts were violated during the disciplinary
proceedings by Defendants Nawaand Graves because heswet provided with proper
notice, he was denied thghi to call withesses, theqmeedings were not impartial
because the officer who aoited the RVR was preseit)d the penalty imposed was
arbitrary. Dkt. No. 40 at 7-11. Defendants asg®t Plaintiff failsto state a claim for due
process, and alternatively, they are entitled tdifig immunity. Dkt. No. 41 at 13-14.

Interests that are procedurally protectgdhe Due Process Clause may arise fron
two sources — the Due Process Clatssdf and laws of the stateSee Meachum v. Fano
427 U.S. 215, 223-27 (1976). time prison context, these interests are generally ones
pertaining to liberty. Changés conditions so severe asaftiect the sentence imposed in
an unexpected manner implieahe Due Process Clause itselhether or not they are
authorized by state lawSee Sandin v. Conneésl5 U.S. 472, 484 (1995) (citingtek v.
Jones 445 U.S. 480, 493 (1980) (trdesto mental hospital), antVashington v. Harper
494 U.S. 210, 2P-22 (1990) (involuntary administrati of psychotropidrugs)). A state
may not impose such changes withounptying with minimum requirements of
procedural due procesSee idat 484.

Allegations by a prisoner that he was @dehdue process in conjunction with a
disciplinary proceeding do nptesent a constitutionally cognizable claim unless the
deprivation suffered is one ofé'al substance” as definedSandin “Real substance” will

generally be limited to freedom from (1) mesiit that imposes “atypical and significant

3 Defendants also assert tlaateasonable official in theposition would nbhave known
that enforcing PBSP Operatidiirocedure No. 228 violatexhy other clearly established
First Amendment law. Dkt. No. 41 at 11:1Plowever, nowhere in the FAC does Plaintif
challenge the validity of thigrison regulation. Rather, Pdiif is essentially asserting
that PBSP Operational Proeegd No. 228 did not apply tam because he was not on a
hunger strike and therefore Defendants’@wdiin finding him guiltyfor it were wrong.
Accordingly, this argument by Defendantsriglevant and the Court need not address it|

11
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hardship on the inmate in relation t@thrdinary incidents of prison lifeil. at 484,3 or

(2) state action that “will inevitablgffect the duration of [a] sentencé&]’ at 487.

In determining whether a restraint is*‘atypical and significant hardshipSandin
suggests that courts should consideethibr the challengembndition mirrored the
conditions imposed on inmatesadministrative segregati@nd protective custody, and
thus comported with the prison’s discretionary authority; the duration of the condition;
degree of restraint imposed; and whether tkeipline will invariablyaffect the duration

of the prisoner’s sentenc&ee Serrano v. Frangi845 F.3d 1071, 107@®th Cir. 2003);
Ramirez v. Galaz&834 F.3d 850, 861 (9th Cir. 2003The Ninth Circuit has also
suggested that conditions @dnfinement which violate theighth Amendment constitute
“atypical and significant hardship.See Keenan v. Hal83 F.3d 1083, 1089 (9th Cir.
1996), amended, 135 F.3d 13B8h Cir. 1998). However, theandintest is not
synonymous with Eighth Amendment viotati “[w]hat less egregious condition or
combination of conditions or factors would m#et test requires case by case, fact by fa
consideration.”ld. If the deprivation is one of “real substand&/lff's procedural
protections must be afforded.

The papers submitted by Ri&ff show that forfeitureof good time credits could
not be imposed because timeitsrwithin which to hear th RVR had been exceeded.
Dkt. No. 40 at 30. Therefor&gr the guilty finding, Plaitiff was ultimately assessed a
suspension of appliangeivileges for 60 daysld. at 23, 31. Defendants assert that
although Plaintiff was put on an appliance restriction, prison officials did not impose a
atypical and significant hardship on Plaintiffrelation to the ordinary incidents of prison
life underSandin Dkt. No. 41 at 13. Defendardse correct. Generally, the loss of
privileges in prison does not constituteadypical hardship relative to the ordinary
conditions of prison life because privilegare often regulated by the prisddee, e.g.,

Wyatt v. Swearingemo. C 06-4228 RMW (PR2010 WL 13522, at *8 (N.D. Cal. Jan.

12
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5, 2010) (finding difficulties that prisoner suffdrééfom having privileges restricted due tg
a change in privilege group, which impacfathily visits, canteen draw, telephone acces
and receipt of packages, were not atypicaignificant, relative t@rdinary prison life).
See also Byrd v. Lyn2:10-cv-0839 KIM (E.D. @3 2013 WL 13206048 at *1
(restriction on in-cell radio and televisiorstection does not constitute a significant
hardship). The papers submitteyl Plaintiff show that access to recreational appliances
such as TVs and radios was considered al@ge by the prison and therefore within its
discretionary authority. Dkt. No. 40 at 3o other restriction or loss of privileges was
imposed.ld. Nor is there is any allegation imdication that the temporary loss of
appliance privileges would invariably affect the duration of Plaintiff’'s senteBee.
Serranqg 345 F.3d at 1078. Accordingly, t@®urt finds that the deprivation of
recreational appliances for 60 days does natuarhto one of “real substance” as defined
by Sandin Therefore, Plaintiff's allegations thiis due process rights were violated in
conjunction with this deprivation does myesent a constitutionally cognizable clabee
Sandin 515 U.S. at 484.

Defendants also assert that even if Riffistated a cognizable claim, he was given
all the process due. Dkt. No. 41 at 13. [Puecess for disciplinary hearings entails the
following five procedural requirements as set fortigiff v. McDonnell418 U.S. 539
(1974): (1) “written notice of the chargemsist be given to the disciplinary-action
defendant in order to informthi of the charges and to enahien to marshal the facts and
prepare a defensdd. at 564; (2) “at least a brief ped of time after the notice, no less
than 24 hours, should be alled to the inmate to prepdia the appearance before the
[disciplinary committee],’id.; (3) “there must be a ‘writtestatement by the factfinders as
to the evidence relied on and reas’ for the disciplinary actionjd. (quotingMorrissey v.
Brewer, 408 U.S. 471, 489 (1972)¢) “the inmate facing disciplinary proceedings shoul

be allowed to call withesses and presiwtdumentary evidence in his defense when
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permitting him to do so will ndbe unduly hazardous to institonal safety or correctional
goals,”id. at 566; and (5) “[w]here an illiteratenmate is involved . . . or where the
complexity of the issues maké unlikely that the inmateill be able to collect and
present the evidence nasary for an adequate comprehen®f the case, he should be
free to seek the aid of a fellow inmate, or ta have adeque substitute aid . . . from the
staff or from a[n] . . . inmate designated by the stadf,at 570.

The papers submitted by Ri&ff show that he was nateprived of any of the
procedural protections und@rolff. Plaintiff first asserts that he was not given proper
notice of the rule violation because theR'states that he violated Rule CCR 8§
3005(d)(3), but he was fourglilty of violating “C.C.R. 8005(a) conduct a Divd.d(7)
offense ‘willfully delaying, any peace officar the performance afuty, specifically
participation in a mass disturbance (hunger strike).” Dkt. No. 40 at 8. This claim is
without merit. Although the RR does cite to section 3003(8), the specific acts alleged
is “willfully delaying peace officer (participain in a mass hunger strike).” Dkt. No. 40 a
29. The statement of the aimmstances for the RVR also indes the specific allegations
that Plaintiff was found to have missed noensecutive meals whiacoincided with the
planned, statewide hunger strikel. Therefore, the RVR gav@laintiff sufficient notice
of the charges against him so thatbald prepare a defense, which satisiédlff’s first
notice requirement. 418 U.S. at 564/0lff's second requirement was also satisfied sinc
the papers show that Plaintiff was givecopy of the RVR on Jy 20, 2013, and the
hearing took place a month later, on AugustZil,3. Dkt. No. 4@&t 29-30. The third
Wolff requirement was also satisfied since Rl#iwas given a copy of the disciplinary
hearing report prepared by the SHO, Detaridsraves, stating tlevidence relied on and
the reasons for the disciplinary actidd. at 30-31. Lastly, the fifthVolff requirement
was satisfied because Plaintiff was not iderdifas having any disabilities or issues that

would require assistance, and he also confirthat an assignment of a staff assistance
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was not necessaryd. at 30.
Plaintiff claims that he was wrongfultyenied his request to call Defendants Buml

and Espinoza as witnesses &t ttearing, in violating ofVolffs fourth requirement. DKkt.

No. 40 at 8-9. Plaintiff asserts that had thegn called as witnesses, he would have beg¢

able to prove that the inmate segregat&xrord which was reliedn by the RVR issuing
officer was false and unreliabléd. at 9. According to the disciplinary hearing report, th
request for these two witnesses was dehehuse their testimony was deemed not
relevant. Dkt. No. 40 at 30. On thdnet hand, Plaintiff was permitted to call the
reporting officer, i.e., Dendant Navarro, as a witnesadaPlaintiff himself was permitted

to testify at the hearingdd. Nowhere in his testimony does Plaintiff deny refusing his

py

11%

meal tray at least ne consecutive timedd. at 30-31. Rather, he merely stated that at ope

time, he told Defendant Bumby that he was not on a hunger stdkat 30. Accordingly,
it cannot be said that the lack of the requestitdesses at the heag violated Plaintiff's
due process rights where he was allowed licoc& relevant witness and was permitted tg
give testimony on his own bdhaLastly, Plaintiff claims that Defendant Navarro’s
presence throughout the hearinglated his right to an impartial hearing under prison
regulations. Dkt. No. 40 at 9-10. Howeyvine Due Process Clause only requires that
prisoners be afforded thegrocedures mandated Wiolff and its progeny; it does not
require that prisons comply wittsibwn, more generous procedur&ge Walker v.
Sumney 14 F.3d 1415, 1419-20t(0Cir. 1994). A prisoner’sght to due process is
violated “only if he [is] not provideavith process suffient to meet th&Volff standard.”

Id. at 1420. As such, even if it were tthat Defendant Navarrojsresence violated the
prison’s more generous prabees, this violation doasot constitute a due process
violation. The submitted papers show thatmiHiwas provided withprocess sufficient to
meet theNolff standard; that is sufficietd satisfy due processSee suprat 14-15.

Accordingly, Plaintiff's due process claimust be dismissed for failure to state a
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cognizable claim for relief.

The dismissal is without leavo amend because Plaintifis already been afforded
one opportunity to amendseeWagh v. Metris Direct, Inc363 F.3d 821, 830 (9th Cir.
2003) (district court’s discratn to deny leave to amend pautarly broad where plaintiff

has previously filed aamended complaintlzerdik v. Bonzele®963 F.2d 1258, 1261 (9th

Cir. 1992). Furthermore, papers submitted by Plaintiff clearly show that the disciplinary

proceedings at issue provided alMgblff's procedural protectionsSee suprat 14-15.
Accordingly, leave to amend is also denggdfutility grounds because it is not factually
possible for plaintiff to amend the comipiiaso as to cure the deficiencieéSchmier v.
United States Court of Appeals79 F.3d 817, 824 (9th Cir. 2002).

Because the Court finds no constitutionallation, it is unnecessary to address
Defendants’ qualified immunitgrgument on this claim.

[ll.  Unserved Defendant Bumby

According to the PBSP Litigation Coorgitor, Defendant Bumby passed away on
March 14, 2017. Dkt. No. 19ge suprat 1, fn. 1. The Court advised Plaintiff that he
may attempt to locate Defendd@umby’s successor or representative, and then move fq
substitution of the decedent party. Dkt. No. 2@.affo date, Plairffi has failed to do so.
Accordingly, Defendant Bumby remains unserved in this action.

The district court may, on its own matiogrant a motion to dismiss as to

defendants who have not moved to dismisemtsuch defendants are in a similar position

to that of moving defendantsilverton v. Dep’t of Treasuyyp44 F.2d 1341, 1345 (9th
Cir. 1981). First of all, Defendant Bumis in a similar position as the moving
Defendants with respect to the official cefy claims for damages, which are barred by
the Eleventh Amendmentee suprat 5-6. Accordingly, Plaintiff's damage claims
against Defendant Bumby in hiffioial capacity must also be dismissed with prejudice.

Secondly, DefendaBumby is in a similar positioas Defendant Espinoza who
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moved to dismiss the First Amendment claegsinst him based on gjified immunity as
discussed aboveSee suprat 10. Plaintiff claims Diendant Bumby and Defendant
Espinoza confiscated his personal food itemsuly 12, 2013, inetaliation for his
peaceful protestld. at 3; Dkt. No. 40 at 7. Thew®, Defendant Bumby is in a position
similar to Defendant Espinoteecause Plaintiff's claim agnst them are based on the
same incident. The Court has found thateddants are entitled to qualified immunity on
the First Amendment claims because attiine, reasonable officers in their position
would not have been on noticeaniy clearly established laivat disciplining an inmate
for participating in a hunger strikeolated the First AmendmenSee suprat 10. And
because Defendants wduiot have been on notice thiiaintiff's actions constituted
protected conduct where such right was not ttesstablished, it cannot be said that it
would have been clear to a reasonableceffin Defendant Espinoza’s position that his
actions, in confiscating food items whileaRitiff was on a hunger strike, would be
considered retaliatoryld. In the same way, it cannot badsthat it would have been clear
to a reasonable officer in Defendant Bumhydsition that his actions, in participating in
the confiscation of Plaintiff's food items, walbe considered retaliatory. Accordingly,
the Courtsua spontgrants the motion to dismiss invta of Defendant Bumby who is in &
similar position as moving Defendants witlspect to the Eleventhmendment bar and

gualified immunity on the First Amendment clainf8eeSilverton 644 F.2d at 1345.

CONCLUSION
For the reasons stated above, Defendants &viaRd K. Swift, Captain G. W. Olson,
Lt. R. Graves, Sgt. R. Navarro, anffi@er Espinoza motion to dismiss&GRANTED.
Dkt. No. 41. The motion is also granted with respect to undddeédendant Bumby who
is in a position similar to thmoving Defendants. All claim®r damages against them in

their official capacities arBISMISSED with prejudice as barred by the Eleventh
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Amendment. The Firgkmendment claims aieISMISSED with prejudice based on
gualified immunity. The Fourteentkmendment claim against themD$SMISSED with
prejudice for failure to state a claim.

This order termiates Docket No. 41.

IT IS SO ORDERED.
Dated: _ November 2, 2020

BETH LABSQON FREEMAN,
United States District Judge

Order Granting MTD
PRO-SE\BLF\CR.17\04000Miranda_grant.mtd
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