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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

USENS, INC., Case No. 18-cv-01959-SVK
Plaintiff,
ORDER DENYING PLAINTIFF'S
V. MOTION FOR PRELIMINARY
INJUNCTION
SHI CHI,
Re: Dkt. No. 29
Defendant.

Plaintiff uSens, Inc. moves for a preliminary injunction against Defendant Shi Chi, wh
was formerly a consultant to Plaintiff. EQ9. uSens seeks an injunction “(1) prohibiting
[Defendant] from disclosing, copyingr using Plaintiff's confidential information (defined as set
forth in Provision 2 of the Consulting Agreemexecuted by the parties on July 22, 2013); and
(2) demanding Defendant to immediately returaiilff's Dell laptop anctell phone that contain
Plaintiff's confidential information.”ld. at 1. Defendant opposes the motion. ECF 32. The
Court held a hearing on September 18, 2018.

Based on a careful review of the partiagdsissions, their arguments at the hearing, the
case file, and relevant law, the Court DENIES&iRiff's motion for a preliminary injunction for
the reasons discussed at thariteg and as set forth below.

l. FACTUAL BACKGROUND

A. The parties

Plaintiff uSens, Inc. is a company headgesi@d in San Jose, {arnia that “builds
artificial intelligence-based computer-visioadking solutions for augmented and virtual reality
products.” ECFlat{ 7.

Defendant Chi Shi worked for Plaintiff uSeas an independent contractor from July 22,

2013 to December 27, 20171d. at | 8.
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During a portion of the time Defendant wasriing as an independent contractor for
Plaintiff uSens, he was also employed as DOerating Officer for another company, Hangzho
Linggan. Id. (stating that Defendant worked fidlangzhou Linggan from April 13, 2015 to
December 27, 2017). Hangzhou Linggan is not gyparthis action. However, throughout its
motion, Plaintiff collectively refers to was and Hangzhou Linggan as “the Compargeé, e.qg.,
ECF 29 at 1; ECF 29-2 at 1 3.

B. The alleged trade secret misappropriation

Plaintiff's preliminary injunction motion fo@es on several instancefsalleged trade
secret misappropriation by Defermda First, Plaintiff claimghat Defendant obtained and
distributed a recording of a February interbasiness meeting of Hangzhou Linggan. ECF 29 g
6; ECF 29-2 at 11 3-5, 13; ECF 29-2 at  3.th&tmeeting, Anli He, the CEO of both Plaintiff
and Hangzhou Linggan, “discussed various business topics and shared sensitive product
technology with the employees, including prodestearch and development progress, business

development achievement, financial projection araineap of future projects.” ECF 29-2 at | 3.

Toward the end of the meeting, she alsocdssed various misconduct involving Defendant upgn

inquiries from a meeting attendedd. Defendant admits that he aitated clips of a recording of
the February meeting, tditag less than ten minutes, after reeg an unsolicitd recording. ECF

32-1 at 1 10. However, Defendant asserts tleatlips were sent only temployees, independent
contractors/consultants, aniestors of the companield. He also states that clips included only
Ms. He’'s comments about Defendant and rebuttal comméhts.

Second, Plaintiff alleges in its motibthat Guojin Chen, a former employee of Hangzhot
Linggan, downloaded “the Company’s” source cagiout authorization ECF 29 at 4-7; ECF
29-2 at 111 7, 13. More specifigalPlaintiff claims that shortly after Mr. Chen’s departure from
Hangzhou Linggan, he used a company password atehskey to download source code for th
“SLAM algorithm” between February 15, 2018 and February 25, 2018. ECF 29-2 at | 7.

According to Plaintiff, Mr. Chen was later asted by the Chinese poliemd allegedly confessed

! There are no allegations of misappropriatdsource code in the Complaint. ECF 1.
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that (1) Defendant knew that Mr. Chen wouldastthe source codes before Mr. Chen acted and
encouraged him to do so, and (2) Defendant instduMr. Chen to record the February meeting
and provided the recording to DefendaBCF 29-2 at 1 13; ECF 29-3 at | 14.

Third, Plaintiff claims that Diendant has failed to retumm“Company-issued” Dell laptop
and cell phone. ECF 29 at 7.

Il. LEGAL STANDARD

A preliminary injunction is “an extraordamy remedy that may only be awarded upon a
clear showing that the plaintii§ entitled to such relief. Winter v. Nat. Res. Def. Council, Inc.,

555 U.S. 7, 22 (2008). “The purpose of a preliminapynction is merely t@reserve the relative
positions of the parties until a trial on the merits can be h&laiV. of Texasv. Camenisch, 451
U.S. 390, 395 (1981). Itsinot a preliminary adjudation on the merits.'Serra On-Line, Inc. v.
Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir. 1984). #ch, the Court does not make
any binding findings of fadbut “only find[s] probabities that the necessary facts can be proved
Id.

The traditional test for issuance of a preliminary injunction requires the plaintiff to
establish “that he is likely to sucee on the merits, that he is llgdo suffer irreparable harm in
the absence of preliminary relief, that the balance of equities tips in his favor, and that an
injunction is in the public interest.Winter, 555 U.S. at 20. Under tlad¢ternative “sliding scale”
test, the elements of the preliminary injunctiost @re balanced so that a preliminary injunction
may be granted where “the likelindof success is such that serigugstions going to the merits

were raised and the balance of hardships sharply in [plaintiff's] favor.”Alliance for the Wild

Rockiesv. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011) (quotation marks and citation omitted).

In deciding whether to grant a preliminamyunction, the trial court has discretion to
consider inadmissible evidence “wh do so serves the purpadereventing irreparable harm
before trial.” Flynt Distrib. Co., Inc. v. Harvey, 734 F.2d 1389, 1394 (9th Cir. 1984). This rule
recognizes that “[tjhe urgency of obtainingraliminary injunction necessitates a prompt
determination and makes it difficult to obtain affidavits from persons who would be competen

testify at trial.” Id.
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A. DISCUSSION

Plaintiff uSens argues that it is entitledatpreliminary injunction because: (1) “there are
serious questions going to the merits of Ritiia trade secret misappropriation claim”; and (2)
“the balance of the hardships tips shgiipl Plaintiff's favor.” ECF 29 at 6, 8Both prongs of
Plaintiff’'s argument lack sufficient evidentiary support to demanstihe “probabities that the
necessary facts can be prove@ce SerraOn-Line, 739 F.2d at 1423.

Plaintiff's motion for preliminary injunction ipremised on its trade secret claim. A trade
secret is information that: (1) derives indeperisgonomic value, actual or potential, from not

being generally known to the public or to otpersons who can obtain economic value from its

disclosure or use; and)(B the subject of reasonable measures to maintain its secrecy. 18 U.5.

§ 1839(3); Cal. Civ. C. § 3426.1(d).

First, Plaintiff has not adequately identifitrgk information it alleges are trade secr&=e
National-Arnold Magnetics Co. v. Wood, 46 Fed. App’x 416, 420 (9th Cir. 2002) (affirming
district court’s finding tht plaintiff failed to establish liklnood of success on trade secret claim
where plaintiff failed to establisbr describe its trade secretd)lith respect to the February
meeting that was allegedly recorded and seBei@ndant, Plaintiff sttes that the topics
discussed included “various business topics” and “sensitive product technology” including
“product research and development progriessiness development aehement, financial
projection and roadmap of future projects.” FEE9-2 at 1 3. Although it is possible that these
broad categories could include tessecrets, Plaintiff has failed provide facts that support its
conclusion that the informationstiussed constitutes a trade sec&milarly, although Plaintiff
claims that the “source codes for the SLAM algorithm” that Mr. Chen allegedly downloaded 3
“fundamental to the Company’s augmented amaial reality products” and “are regarded as
highly protected trade secretstbé Company” (ECF 29-2 at T18), these assertions are too
general to establish that the soeicode meets the legal definition of a trade secret. With respeg
to the cell phone and laptop, Plaintiff argues that “[i]t is highly likely Defendant copied or
saved the Company’s confidential information om Bell laptop” and “it is very likely that the

Company-issued cell phone, currently possebgddefendant, also contains the Company’s
4
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confidential information.” ECF 29 at 7. Theassertions are speculaiand do not adequately
specify the alleged trade secrttat are located onéhcell phone and laptop. Plaintiff’'s request
that the Court enjoin Defendant from “dissing, copying, or using &htiff's confidential
information (defined as set forth in Prowasi2 of the Consulting Agreement executed by the
parties on July 22, 2013” suffers from the same dpecificity; an injunton must “describe in
reasonable detail—and not by referring to¢beplaint or other document—the act or acts
restrained or required.” Fed. R. Civ. P. 65(d)(1)(C).

Second, Plaintiff has not demarated that the information it contends are trade secrets
meet the statutory requirements for trade semection. Plaintiff has not offered any evidence
that the information is not generally known, des independent value from not being generally
known, or is the subject of reasonabftorts to maintain its secrecy.

Third, an even more fundamentally, Plaintiffs not shown that it is the owner of the
alleged trade secrets. Mostthé evidence submitted by Plaintiff in support of its motion for
preliminary injunction does not relate dirediyPlaintiff uSens but stead relates to Hangzhou
Linggan, which Plaintiff claims is “related” to uSerSee ECF 1 at § 1. For example, uSens cite
Defendant’s distribution of a&cording of a February 8, 2018 internal business meeting held by
Hangzhou Linggan. ECF 29-2 at 1 3Raintiff also argues that it entitled to the return of a
Dell laptop and cell phone that were issued to Defendant, but the evidence submitted indicat
these items were purchased by HdrmgeLinggan, not Plaintiff uSenssee ECF 32-1 at | 20;

ECF 33 at 9; ECF 33-3at 11 3-6.

Hangzhou Linggan is not a party to this acti®taintiff has not estdished, either as a
matter of law or fact, that Defendant’s gkl interactions with non-party Hangzhou Linggan
entitle Plaintiff to a obtain a preliminary injunati—particularly an injurtoon that would pertain
to Defendant’s possession of information &eds that allegedly belong to Hangzhou Linggan.
Plaintiff argues that it is related to Hamgz Linggan and has submitted evidence that the
companies share a Chief Executive Officer, Anli HECF 29-2 at § 1. Plaintiff has also stated
that Hangzhou Linggan and uSens “have allgu@rporate strature and under common

control,” with Hangzhou Linggan conducting bussén China and uSens conducting “the exact
5
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same business” in the United States. ECF 33 s#e®so ECF 33-8 at {1 3-4. However, Plaintiff
has not submitted evidence sufficient to establish that Defendant’s alleged conduct towards
Hangzhou Linggan createghedr a likelihood thatiSens will succeed in this action or thaBens

will suffer irreparable harm without a prelimiyanjunction. Plaintiff has argued that the
confidential information contained on thg@tap “belongs to both H@zhou and Linggan and
uSens.”ld. To be sure, trade secrets can be jointly owrgdkePoint Trading, LLC v. Sabolyk,
No. SACV071073DOCMLGX, 2008 WL 11334084, at *6 (C.D. Cal. Dec. 22, 2008). Howeve
Plaintiff's complaint contains no allegations otsfd trade secrets, and Plaintiff has presented
evidence concerning its interest in the gdlé trade secrets at issue in this case.

Accordingly, Plaintiff has not presented eviderio satisfy the standard for a preliminary
injunction, either under the traditional testloe “sliding scale” approacland thus Plaintiff's
motion is DENIED.

1. CONCLUSION

For the reasons set forth above, Plaintiff'stioo for a preliminary injunction is DENIED.

Defendant is reminded of his duty to preserveence, including but not limited to the cell phong

and laptop referred to in Paragraph 38 of the Gamiy during the pendency of this litigation.
SO ORDERED.
Dated: October 11, 2018

Svessrn yan bl —

SUSAN VAN KEULEN
United States Magistrate Judge
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