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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SCOTT JOHNSON,
Case No0.5:19-cv-00082-EJD
Plaintiff,
ORDER GRANTING DEFENDANT'S
V. MOTION TO DISMISS FOR LACK OF
SUBJECT-MATTER JURISDICTION
DTBA, LLC,
Re: Dkt. No. 13
Defendant.

Defendant DTBA, LLC moves to dismiss Piaff Scott Johnson’s Complaint for lack of
subject-matter jurisdiction pursuant to Fed&uale of Civil Procedure 12(b)(1). Having
considered the Parties’ pars, the Court agrees aB&RANTS Defendants’ motion to dismiss for
lack of subject-matter jurisdiction.

l. BACKGROUND
A. Factual Background

Plaintiff Scott Johnson is a level C-5 quategic. Complaint for Damages and Injunctive
Relief (“Compl.”) § 1, Dkt. 1. Heannot walk, has significant marnuakexterity impairments, uses
a wheelchair, and has a specially equipped Van.

Plaintiff went to Defendant’s Bdfthe Bar”) twice in November 2018d. § 10. The Bar
is located in San Jose, Californial. 1 4. Plaintiff initiated this action on January 3, 2019,
asserting violations of the Americans widisabilities Act of 1990 (“ADA”), 42 U.S.C. § 12101,
et seq., and California’s Unru@ivil Rights Act, Cal. Civ. ©de 8§ 51-53 (“Unruh Act”).Id. at 9.
The Unruh Civil Rights Act providethat a violation of the ADA ia violation of the Unruh Act.
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Id. 1 50.

Plaintiff contends that he is deterred fromturning to the Bar beaae of his knowledge of
the existing barriersld. { 32. Specifically, Plaintiff allegd3efendant violated the ADA because
(1) “there was no signage alerting plaintiff to the accessible path of travel to the outside patio
id. 1 37; (2) “the failure to provide an accessiéeh of travel to the unisex restroom,” sge
1 39; (3) “the failure to providecaessible restroom door hardware,” ged 41; (4) “the failure
to provide complaint two grab bars,” Sde 43; and (5) the lack ¢knee clearance” underneath
the bathroom sinks, s 1 44-45.

B. Procedural History

On March 21, 2019, Defendant filed the instawotion to dismiss. Motion to Dismiss for
Lack of Jurisdiction (“Mot.”), Dkt. 13.Plaintiff submitted an opposition on April 4, 2019.
Opposition/Response re Motion to Dismiss (“OppDkt. 14. On April 9, 2019, Defendant filed g
reply. Reply re Motion to Dismiss (“Reply”), Dkt. 17.

Il. LEGAL STANDARD

To contest a plaintiff's shawg of subject matter jurisdiction, a defendant may file a Rul
12(b)(1) motion. Fed. R. Civ. P. 12(b)(1). dafendant may either challenge jurisdiction
“facially” by arguing the complaint “on its facédcks jurisdiction or “actually” by presenting
extrinsic evidence (affidavits, etc.) demonstratirgldck of jurisection on the facts of the case.
Wolfe v. Strankmar892 F.3d 358, 362 (9th Cir. 200&afe Air for Everyone v. Meye&73 F.3d
1035, 1039 (9th Cir. 2004).

“In a facial attack, the challenger asserts that the allegations contained in a complaint
insufficient on their face tomvoke federal jurisdiction.”Safe Air 373 F.3d at 1039. During a
facial attack, the court examindge complaint as a whole to determine if the plaintiff has “allegg
a proper basis of jurisdiction ¥Watson v. ChessmaB62 F. Supp. 2d 1190, 1194 (S.D. Cal.

2005). When evaluating a facial attack, the tagsumes the complaint’s allegations truth and

draws all reasonable inferenaaghe plaintiff's favor. Wolfe 392 F.3d at 362. The court may nat
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consider evidence outside the pleadinggen deciding a facial attaclSee, e.gMVP Asset
Mgmt. (USA) LLC v. VestbirR011 WL 1457424, at *1 (E.D. Cal. Apr. 14, 2011).
1. DISCUSSION

Defendant’s bring a “facialthallenge and argue that Plaiié Complaint, on its face,
lacks jurisdiction. Reply at 1Because this is adtial” challenge, the Court may not consider
Plaintiff's declaration because it is extringvidence not subject to judicial noticBee idat *1.
Accordingly, the Court does not consider Plaintiff's declaration.

A. Request for Judicial Notice

Defendant requests that ti@surt take judicial notice afix documents. Request for
Judicial Notice (“RJN"), Dkt. 13-2. Plafiff does not dispu this request.

Federal Rule of Evidence 201(b) allows a coutale judicial notice of a fact that is “not

subject to reasonable dispute’these it is either “generalknown within the trial court’s

territorial jurisdiction” or “can be accurately dgineadily determined from sources whose accurag

cannot reasonably be questioned.” Puldmords maintained on government websites are
generally subject tjudicial notice. See, e.gNat'| Grange of the Order of Patrons of Husbandry
v. Cal. State Grangel82 F. Supp. 3d 1065, 1075 n.3 (E.D. Cal. 2016) (collecting cases).
Geographical information from Google Maps isaproper for judicial notice because it can be
“accurately and readily determined froousces whose accuracy cannot reasonably be
guestioned.”United States v. Perea-Reé80 F.3d 1179, 1182 n.1 (9th Cir. 2012).

Requests 1, 2, and 6 pertain to public recardstained on government websites. RIN 3
2—-3. These requests BERANTED. See Nat'l Grange of the Order of Patrons of Husbandry
182 F. Supp. 3d at 1075 n.Requests 3-5 relate to Google Mapsigation directions. RJN at 3.
These requests are alSRANTED. See Perea-Re$80 F.3d at 1182 n.1.

B. General Order 56
Plaintiff argues that Defendant’s motiondismiss is barred by General Order 56, which

imposes a stay on “[a]ll other discovery and proceedingkis Court, and dters in this District,
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have routinely rejected this argume&tee, e.gJohnson v. 1082 El Camino Real, L..2018 WL
1091267, at *2 (N.D. Cal. Feb. 28, 2018) (“This Calsb finds that General Order 56 does not
preclude Defendants from bringing the instantioroto dismiss for lack of subject matter
jurisdiction.”); Johnson v. TonR2019 WL 4751930, at *2 (N.D. Cal. Sept. 30, 20I8))nson v.
Otter, 2019 WL 452040, at *2 (N.D. Cal. Feb. 5, 2019H<"such, this Court holds that General

Order 56 does not bar Roper from bringing theainsmotion to dismiss for lack of subject matter

jurisdiction.”). The Court agjn rejects this argumeht.
C. Standing

A disabled person claiming access discrimimatimust establish Article 11l standing to
maintain a suit under the ADAChapman v. Pier 1 Imps. (U.S.) In631 F.3d 939, 946 (9th Cir.
2011). The only remedy available to a privatigdint under the ADA is an injunction, and so
Plaintiff must prove heuffered an injury-in-fact and thatette is a threat of future harnd.
Accordingly, to demonstrate standing under the ABAaintiff must show that he has suffered
an “injury-in-fact coupled with amtent to return,” omlternatively “deterrence from returning to
the premises.’ld. at 944. While courts take a broad vieficonstitutional standing in disability
access cases, the ADA’s reach is “not unlimiteld.”at 946.

Plaintiff spends several pagef his Opposition establishing that he has suffered an inju
in-fact; but, “Defendant never conted [this].” Reply aR. Plaintiff then argues that when an

individual encounters one type ofrkar, he or she may seek relees to all barriers. Opp. at 5-7.

1 The Court reminds Plaintiff's counsel of his duty‘disclose to the tribundégal authority in the
controlling jurisdiction known* to tl lawyer to be directly advergo the position and the client
and not disclosed by opposing counselal. R. of Profl Conduct 3(a)(2). Plaintiff’'s counsel
was the counsel of record in the thdednsorncases cited above, and thus should know about
these controlling, directly adverse opinions. Plaintiff asserted the General Order 56 argumer
so the cases were not “disclosed by opposingsmdfirst].” Despite tis, the cases were not
discussed or cited iRlaintiff's brief. SeeOpp. at 1-2.

The Court also reminds Plaintiff (and his couhsélPlaintiff's duty under General Order 56 to
personally attend each site inspectat the subject premiseSeeGeneral Order 56(3). Recently,
during a hearing on a motion for summardgment in another ADA case, s&ghnson v. Holden
5:18-cv-01624-EJD, counsel indicated that Ritii®cott Johnson was not attending these site
inspections.
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This was not an argument raised by Defendamieéd, Defendant never arguar disputed this.
Reply at 2. Instead, Defendant aeguhat Plaintiff cannot estalilistanding because is neither
deterred from visiting the Bar nor idefinitive plans to return to¢rBar. Mot. at 2; Reply at 3.
The Court addresses these arguments in turn.

1. Intent to Return

“Although encounters with the noncompliantioers related to one’s disability are
sufficient to demonstrate an injury-in-fact fetanding purposes, a plaintiff seeking injunctive
relief must additionally demonstrate ‘a suffididikelihood that he will again be wronged in a
similar way.”” Chapman631 F.3d at 948 (quotin@ity of Los Angeles v. Lyor$61 U.S. 95, 111
(1983)).

Defendant argues that Plaintifés failed to demonstrate a “gemaiintent to return to [the
Bar].” Mot. at 3. Plaintiff argues that henst required to engage the futile gesture of
revisiting the Bar to demonstrate iatent to return, but that he lreturn once tk violations are
cured. Opp. at 11.

To determine whether a plaintiff's liklkood of returning to a place of public
accommodation is sufficient to confer standing, coexemine factors such as “(1) the proximity
of defendant’s business to plaintiff's residen@,plaintiff’'s past paonage of defendant’s
business, (3) the definitiveness of plaintiff's @an return, and (4) the plaintiff's frequency of
travel near defendant.Johnson v. Overlook at Blue Ravine, L2012 WL 2993890, at *3 (E.D.
Cal. 2012) (collecting cases).

a. Proximity of Place of Public Accommodation

This factor considers the prowity of the subject businesstiwe plaintiff's residence/place
of business as an indication oéthincerity of plaintiff's intento return to the busines§ee idat
*8. In Blue Ravinethe court concluded that while a diste of “approximately fifteen miles”
between the business and plaintiff's home vedatively close, it only weighed slightly in
Plaintiff's favor. 1d. Here, the Bar is motdan 130 miles from Plaiifif's home. See RJN { 3,
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Ex. C. This is over a two-hour drive (in good traffied. Given the distance and lengthy drive,
this factor weighs in Defendant’s favor.
b. Past Patronage of Public Accommodation

Plaintiff alleges that he only visited tBar twice—he does not allege, nor can the Court

infer, prior patronage. This factdahus, weighs in Defendant’s favor.
c. Definitiveness of Plans to Return

Much like inBlue RavinePlaintiff has no specific plans teturn to the Bar. He only has
a general plan to return to the Bar to “avaimhkbelf of its goods or services and to determine
compliance with the disability access laws.” Compl. {B3de Ravine2012 WL 2993890, at *3.
This is a “some-day intention” because the Complacks “any description of concrete plans, of
indeed even any specification of when [he will avail himself to the B&iLie Raving2012 WL
2993890, at *3see also Lujan v. Defs. Of Wildlifg04 U.S. 555, 564 (1992)) (holding that past
visits to project areas diabt prove imminent injury).yons 461 U.S. at 102 (“Past exposure to
illegal conduct does nan itself show a present caseaantroversy regarding injunctive
relief . . . if unaccompanied by any ¢imiing, present adverse effects.”).

To rebut this, Plaintiff argues that undentti Circuit precedent, “an ADA plaintiff does
not even need to visit a business otackave standing to seekunictive relief” and thus he need
not have definitive plans to return to the Bar. Opp. at 11. According to Plaintiff, his lack of
“definitive plans to return” to the Bar actuallyrdenstrates deterrence athaes not show he lacks
an intent to returnld. This, however, misconstrues Ninth Circuit precedenCiwl Rights
Education and Enforcement CenterHospitality Properties Trusthe Ninth Circuit held that the
disabled may assert “tester standing,” meaningiaff need not ever visit a business to seek
injunctive relief. 867 F.3d 1093, 1101-02 (9th Cir. 201179.this extent, Rlintiff is correct.
However, simply being a “tésx” plaintiff does not elimin& basic standing principles—a
disabled plaintiff may not sue a business fqunitive relief simply because an ADA violation

exists. Rather, they must bble to show some risk &fture harm from the alleged ADA
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violation. See idat 1100 (“[E]vidence ofoncrete travel plang/ould be sufficient to show that a
disabled plaintiff intends to visa facility, even if she has ntravelled there in the past.
Contrariwise, in the absencetodvel plans, a past vistiight not be sufficient evidence of
imminent future harm (citing Lujan, 504 U.S. at 560) (emphasis added)).

This Court is not suggesting that a disalgdntiff “personally enounter” a barrier; this
would contraven€ivil Rights Education To the contrary, the Court follows Ninth Circuit and
Supreme Court precedent in camdihg that Plaintiff has not shown future harm, as is his burde
when asserting injunctive relief. Indeddjanwas clear—“some-day” tentions are, without
more, insufficient to show concrete plans. 808. at 564. Indeed, without concrete plans to
return to a location, a plaintifegking injunctive relief cannot shaav‘sufficient likelihood that he
will be again be wronged in a similar wayLyons 461 U.S. at 111. “Article Il [] requires a
sufficient showing of likely injury in the future re&d to the plaintiff's disability to ensure that
injunctive relief will vindcate the rights of thparticular plaintiff rather than the rights of third
parties.” Chapman631 F.3d at 949 (emphasis added).

Here, Plaintiff’'s geographic detce from the Bar, his infrequerisits to the Bar, and his
lack of concrete plans to retutmthe Bar or even the Bay Argagvent this Court from inferring
that he intends to return to the B&if. id. (citing Carmarillo v. Carrols Corp.518 F.3d 153, 158
(2d Cir. 2008) (holding it was “reanable to infer, based on thesprequency of her visits and
the proximity of defendants’ restaurants to her home, that Camarillo intends to return to thes
restaurants in the future”). Further, as Defertdanote, Plaintiff has an extensive history of
litigating ADA claims. Reply at 3The Ninth Circuit has instructemburts to be cautious when
inferring something from a plaintiff's past ADA litigatioD'Lil v. Best W. Encina Lodge &
Suites 538 F.3d 1031, 1040 (9th Cir. 2008). In lighttuf, the Court cautiously notes that given

Plaintiff's volume of ADA litigation, it seems unlikely that he has actual, concrete plans to ret

to the Bar or the other businessesis suing/has sued given the constraints of time. RJN | 6, Ex.

F; accord Chapman631 F.3d at 949 (noting the need for coteeans to ensure the plaintiff is
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not asserting generalized grieeas in contravention of stamdj requirements). This, however,
does not form the Court’s holding; Plaintiff's lack of frequent vigtato the Bar and his lack of
proximity to the situs form the Court’s opinion.
d. Frequency of Travel Near Public Accommodation

Plaintiff presents no evidence that he $ascific ties to the Bay Area or the Bar.
Therefore, this factor favors the DefendaeeRJN 1 3—4, Ex. C & D (showing distance from
Plaintiff's home to the BarBlue Raving2012 WL 2993890, at *4.

Accordingly, the Court holds that whiled#itiff has an injury-in-fact, he has not
demonstrated that he intends to return to the Bar.

2. Deterrence

“A disabled individual also suffers a cogniaimjury if he is deterred from visiting a
noncompliant accommodation because he has encoulbi@mgers related to sidisability there.”
Chapman631 F.3d at 949. As discussed above, the tlofesmfuture injury must be sufficiently
“imminent” to permit a plaintiff to sue for injunctive reliefd.; Doran v. 7-Eleven, Inc524 F.3d
1034, 1040 (9th Cir. 2008) (“Doran has suffered qurynthat is concrete and particularized
because he alleged in his amended complainhthaersonally suffered discrimination as a resu
of the barriers in place during his visits to 7~J€le and that those barriers have deterreddmrat
least four occasions from patronizing the sto(emphasis added)Rickern v. Holiday Quality
Foods, Inc, 293 F.3d 1133, 1138 (9th Cir. 2002) (“Doran tagted Holiday’s Paradise store in
the past . . . . [he] also states thaphefers to shop at Holiday marketad that he would shop at
the Paradise market if it were accbssi This is sufficient to edbéish actual or imminent injury
for purposes of standing.” (emphasis add@d)y v. L & L Drive-Inn Rest.96 F. Supp. 2d 1065,
1079-80 (D. Haw. May 16, 2000) (holding that disalgkdntiff established likelihood of future
injury by submitting evidence that he would likevisit defendant's restaurant in the future, had
patronized other restaurants i tthain, and that the restauranswose to his residence and wa

on a familiar bus line).
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Though Plaintiff states that¢hADA violations deter him frometurning to the Bar, see
Compl. 1 32, he does not allege: (1) that he prefers this bar over otharsy &ecific instances
of deterrence, or (3) that he often patronBag Area bars and would panize this one but-for
the violations.Cf. Doran, 524 F.3d at 104@®ickern 293 F.3d at 113&arr, 96 F. Supp. 2d at
1079-80. The Court holds that Plaintiff has not adefalieged that he ibkely to return to the
Bar or that is deterred from doing so. Accogiyn Plaintiff cannot showneet the “imminence”
requirement of standing and this Court lacks subject-matter jurisdiction over his ADA claims.

V. CONCLUSION

For the above reasons, the C&BRANTS Defendant’s request for judicial notice and the
motion to dismiss Plaintiff's ADA claim forakck of subject-mattgurisdiction under Rule
12(b)(1). The Court declines &xercise supplemental juristdan over Plaintiff’s related Unruh
Act claim, which isDISMISSED without prejudice.See Johnson v. Torres Enters,, 2B19 WL
285198, at *4 (N.D. Cal. Jan. 22, 2019) (decliningxercise supplemental jurisdiction over a
claim for violation of the Unruh Act prenad solely on a violation of the ADA).

When dismissing a complaint, a court should grant leave to amend “unless it determir]
that the pleading could not possibly beexuiby the allegation of other factd'bpez v. Smiti203
F.3d 1122, 1127 (9th Cir. 2000). The Court findeadment would not be futile. Accordingly,
Plaintiff's claims are dismissed with leaveamend. He may file an amended complaint by
December 27, 2019 Plaintiffs may not add new claims or parties without éea@fvthe Court or
stipulation by the parties pursuantiederal Rule of Civil Procedure 15.

IT IS SO ORDERED.

Dated: November 25, 2019

EDWARD J. DAVILA !
United States District Judge
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