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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action areyik& involve production of

confidential, proprietary, or private information for which dgleprotection from public disclosure

and from use for any purpose other than prosecuting t&tiith may be warranted. According
the parties hereby stipulate to and petition the court to #eefollowing Stipulated Protective
Order. The parties acknowledge that this Order does not caafieeblprotections on all

disclosures or responses to discovery and that the protectiiords from public disclosure and

use extends only to the limited information or items thateatitied to confidential treatment un

ly,

der

the applicable legal principles. The parties further ackun®, as set forth in section 13.4, below,

that this Stipulated Protective Order does not entitle twefie confidential information unde
seal; Civil Local Rule 79-5 sets forth the proceduresrhat be folowed and the standards th
wil be applied when a party seeks permission from the codie tmaterial under seal.

2. DEFINITIONS

2.1  Chalenging Party: a Party or Non-Party that challerigesdesignation of

information or items under this Order.

2.2  “CONFIDENTIAL” Information or Items: information (regardless of how it is

generated, stored or maintained) or tangible things thétyqfma protection under Federal Rule
of Cvil Procedure 26(c).

2.3  Counsel (without qualifier): Outside Counsel of RecordHouke Counsel (as

well as their support staff).

2.4 Designated House Counsel: House Counsel whoatnays “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” mformation in this matter. Each Party may
designate up to two (2) Designated House Counsel pursugatragraph 7.3(f).

2.5 Designating Party: a Party or Non-Party that desgriafermation or items that |

produces in disclosures or in responses to discovery as “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE
CODE.”

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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2.6 Disclosure or Discovery Material: all items or inforimat regardless of the

medium or manner in which it is generated, stored, oramagd (including, among other things
testimony, transcripts, and tangible things), that are prddocgenerated in disclosures or
responses to discovery in this matter.

2.7  Expert: a person with specialized knowledge or experienaanaiter pertinent to
the ltigation who (1) has been retained by a Party @oksisel to serve as an expert witness d
a consultant i this action, (2)is not a past or current employee of a Party or of a Party’s
competitor, and (3) at the time of retention, is not anteghab become an employee of a Party
of a Party’s competitor.

2.8 “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Information or

Items extremely sensitive “Confidential Information or Items,” disclosure of which to another
Party or Non-Party would create a substantial risk of sehaus that could not be avoided by
less restrictive means.

2.9 “HIGHLY CONFIDENTIAL — SOURCE CODE” Information or Items: extremely

sensitive “Confidential Information or Items” representing computer code and associated

comments and revision histories, formulas, engineering fispdons, or schematics that define

ras

or

or

otherwise describe in detail the algorithms or structursofbivare or hardware designs, disclosire

of which to another Party or Non-Party would create a suladtaisk of serious harm that could
not be avoided by less restrictive means.

2.10 House Counsel: attorneys who are employees of a panty taction. House
Counsel does not include Outside Counsel of Record or anyaitsie counsel.

2.11 Non-Party: any natural person, partnership, corporation, isssocor other legal
entity not named as a Party to this action.

2.12 Outside Counsel of Record: attorneys who are not employeeparty to this

action but are retained to represent or advise a party to tius acd have appeared in this acti
on behalf of that party or are affliated with a law firniieta has appeared on behalf of that pa
2.13 Party: any party to this action, including all of itfcedfs, directors, employees,

consultants, retained experts, and Outside Counsel of Recdrthér support staffs).

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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2.14  Producing Party: a Party or Non-Party that produces Diszlas Discovery

Material in this action.

2.15 Professional Vendors: persons or entities that providetidig support services

(e.g., photocopying, videotaping, translating, preparing exhibits or deat@nsr and organizing
storing, or retrieving data in any form or medium) and thaiployees and subcontractors.

2.16 Protected Material: any Disclosure or Discovery Maténa is designated as

“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” or as
“HIGHLY CONFIDENTIAL — SOURCE CODE.”

2.17 Receiing Party: a Party that receives Disclosureisooizry Material from a

Producing Party.
3. SCOPE

The protections conferred by this Stipulation and Order coseonly Protected Material
(as defined above), but also (1) any information copied or eedrdom Protected Material; (2)
all copies, excerpts, summaries, or compiations of Protecteeridtatand (3) any testimony,
conversations, or presentations by Parties or their Cothvateinight reveal Protected Material.
However, the protections conferred by this Stipulation arakOdo not cover the following

information: (a) any information that is in the publc @&mat the time of disclosure to a

Receiving Party or becomes part of the publc domain aftelisitdosure to a Receining Party as$

result of publication not involving a violation of this Ordiegluding becoming part of the publig
record through trial or otherwise; and (b) any informatioevkn to the Receiving Party prior to
the disclosure or obtained by the Receiing Party aftedisiodosure from a source who obtaine
the information lawfully and under no obligation of confidality to the Designating Party. Any
use of Protected Material at trial shall be governed byparate agreement or order.
4. DURATION

Even after final disposition of this ltigation, the ddeftiality obligations imposed by th
Order shall remain in effect until a Designating Padyees otherwise in writing or a court orde
otherwise directs. Final dispositon shall be deemed to batéredf (1) dismissal of all claims

and defenses in this action, with or without prejudice; (@pdinal judgment herein after the

[PROPOSED] PROTECTIEZ ORDERAS MODIFIED BY THE COURT
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completion and exhaustion of all appeals, rehearings, remaiadts, or reviews of this action,
including the time limits for fling any motions or applicats for extension of time pursuant to
applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Maté@r Protection. Each Party

or Non-Party that designates information or items for ptioteainder this Order must take carg
imit any such designation to specific material thatlifipg under the appropriate standards. T]
the extent it is practical to do so, the Designating Paust mhesignate for protection only those
parts of material, documents, items, or oral or written comaiinits that qualify-so that other
portions of the material, documents, items, or communicationsviich protection is not
warranted are not swept unjustifiably within the anabithis Order.

Mass, indiscriminate, or routinized designations are prohibieEsignations that are
shown to be clearly unjustified or that have been made fen@oper purpose (e.g., to
unnecessarily encumber or retard the case development oydesmpose unnecessary expel|
and burdens on other parties) expose the Designating Badydtions.

If it comes to a Designating Party’s attention that information or items that it designated
protection do not qualify for protection at all or do not qualify Fe kevel of protection inttially
asserted, that Designating Party must promptly notifothér Parties that it is withdrawing the
mistaken designation.

5.2 Manner_and Timing of Designations. Except as othenpriegided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as othetiitstied or ordered,
Disclosure or Discovery Material that qualifies for prtitec under this Order must be clearly s
designated before the material is disclosed or produced.

Designation in conformity with this Order requires:

(a) for information in documentary form (e.g., paper or electralicuments, but

to

1ISES

for

excluding transcripts of depositions or other pretrial or triac@edings), that the Producing Palrty

affix the legend “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE” to each page that contains protected
material.

A Party or Non-Party that makes original documents orrialsteavailable for inspection
need not designate them for protection until after theei®eg Party has indicated which mater
it would like copied and produced. During the inspection and b#fereesignation, all of the
material made available for mspection shall be deemed “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY.” After the Receiving Party has identified the documents it wants
copied and produced, the Producing Party must determine whicimelats, or portions thereof,
qualify for protection under this Order. Then, before produdiegspecified documents, the
Producing Party must affix the appropriate legend (“CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE
CODE) to each page that contains Protected Material.

(b) for testimony given in deposition or in other pretrial @l toroceedings, that

the Designating Party identify on the record, before the aiddghe deposition, hearing, or other

proceeding, all protected testimony and specify the level cégiimt being asserted. When it i$

impractical to identify separately each portion of testimdmt & entitled to protection and it
appears that substantial portions of the testimony mayygdaiifprotection, the Designating Pa
may invoke on the record (before the deposttion, hearing, ormtheeeding is concluded) a rig
to have up to 21 days to identify the specific portions of thientesy as to which protection is
sought and to specify the level of protection being asserted. tkidse portions of the testimony
that are appropriately designated for protection within the 24 slaall be covered by the
provisions of this Stipulated Protective Order. AlternativedyDesignating Party may specify, g
the deposition or up to 21 days afterwards if that period is propedied, that the entire
transcript shall be treated as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY.”

Parties shall give the other parties notice if theasoeably expect a deposition, hearing
other proceeding to include Protected Material so that tler ptrties can ensure that only
authorized individuals who have signed the “Acknowledgment and Agreement to Be Bound”

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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(Exhibit A) are present at those proceedings. The usel@fament as an exhibit at a depositio
shall not in any way affect its designation as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL
— ATTORNEYS’ EYES ONLY.”

Transcripts containing Protected Material shal have aioabvegend on the title page
that the transcript contains Protected Material, anditithepage shall be followed by a list of all
pages (including line numbers as appropriate) that have designated as Protected Material §
the level of protection being asserted by the Designatemty.PThe Designating Party shall
inform the court reporter of these requirements. Any drgmsthat is prepared before the
expiration of a 21-day period for designation shall be tredireidg that period as if it had been
designated “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” in its entirety unless
otherwise agreed. After the expiration of that period, rémestript shall be treated only as actug
designated.

Video recordings of depositions containing Protected Materdl Isb marked with an
indication that the recording has been designated as febtelaterial and the level of protectiof
being asserted by the Designating Party. The Design&anty shal inform the video technicialj
of these requirements.

(c) for information produced in some form other than documgrgaud for any

other tangible items, that the Producing Party affbia prominent place on the exterior of the

container or containers in which the information emitis stored the legend “CONFIDENTIAL,”
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL —
SOURCE CODE.” If only a portion or portions of the mformation or item warrant protection, the
Producing Party, to the extent practicable, shall identiéy protected portion(s) and specify the
level of protection being asserted.

5.3 Inadvertent Faiures to Designate. An inadvertenirdaito designate qualified

mnformation or items does not, standing alone, waive the Designating Party’s right to secure
protection under this Order for such material. Upon corredioa designation, the Receiving
Party must make reasonable efforts to assure that tleeiainag treated in accordance with the

provisions of this Order.

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party or Non-Party may chaeaglesignation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentiality
designation is necessary to avoid foreseeable, substamfrin@iss, unnecessary economic
burdens, or a significant disruption or delay of the litigatiarRarty does not waive its right to
chalenge a confidentiality designation by electing not tonnauchallenge promptly after the
original designation is disclosed.

6.2 Meet and Confer. The Challenging Party shall inttiate dispute resolution

process by providing written notice of each designation ahadlenging and describing the basi
for each challenge. To avoid ambiguity as to whether a challbagebeen made, the written
notice must recite that the chalenge to confidentiattypaing made in accordance with this
specific paragraph of the Protective Order. The partiek attampt to resolve each challenge i
good faith and must begin the process by conferring direintlyoice to voice dialogue; other
forms of communication are not sufficient) within 14 dayshefdate of service of notice. In
conferring, the Challenging Party must explain the basigsfdyelief that the confidentiality
designation was not proper and must give the Designatamty & opportunity to review the
designated material, to reconsider the circumstances, amdcliange in designation is offered,
explain the basis for the chosen designation. A ChallenBargy may proceed to the next stag

the challenge process only if it has engaged in thid amk confer process first or establishes 1

U7

to
b of

hat

the Designating Party is unwilling to participate in theet and confer process in a timely manper.

6.3 Judicial Intervention. If the Parties cannot resah@hallenge without court

intervention, the Designating Party shal fle and esexmotion to retain confidentiality under
Cuil Local Rule 7 (and in compliance with Civil Local Bur9-5, if applicable) within 21 days
the initial notice of challenge or within 14 days of the partagreeing that the meet and confer

process wil not resolve their dispute, whichever is earli&ach such motion must be

1 However, after three such motions, the Challenging Pay fieu any subsequent motions to
avoid abuse of this process. In this circumstance the bofdegrsuasion remains with the
Designating Party.
[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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accompanied by a competent declaration affrming that thamhdwas complied with the meet
and confer requrements imposed in the preceding paragrajilre gy the Designating Party tg
make such a motion including the required declaration witlirdays (or 14 days, if applicable)
shall automatically waive the confidentiality designatior each challenged designation. In
addition, the Challenging Party may fle a motion challengingnfidentiality designation at any
time if there is good cause for doing so, including a challetngbe designation of a deposition
transcript or any portions thereof. Any motion brought purstatihis provision must be
accompanied by a competent declaration affrming that thamhdwas complied with the meet
and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such chalenge proceelfiigbe on the Designating
Party. Frivolous chalenges and those made for an improper pu®gs, to harass or impose
unnecessary expenses and burdens on other parties) mag the&hallenging Party to
sanctions. Unless the Designating Party has waivedaihielentiality designation by failing to
fle a motion to retain confidentiality as described above, @llegashall continue to afford the
material in question the level of protection toiskihit is entitled under the Producing Party’s
designation until the court rules on the chalenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiing Party may use Protectaigrdl that is disclosed

produced by another Party or by a Non-Party in connection tigthcase only for prosecuting,
defending, or attempting to settle this ltigation. Such PiedeMaterial may be disclosed only
the categories of persons and under the conditions descritiesl @rder. When the ltigation hg
been terminated, a Receiving Party must comply with theispmos of section 14 below (FINAL
DISPOSITION).

Protected Material must be stored and maintained by a Rerdtarty at a location and
a secure manner that ensures that access is linatée persons authorized under this Order.

Nothing in this Order shall be construed to prevent counsel &dvising their clients with
respect to this case based in whole or in part upon Protectstid, provided counsel does ng

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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disclose the Protected Materials themselves, the contéimbsaf Protected Materials, or the faci
those particular Protected Materials’ existence, except as provided in this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise orders

by the court or permitted in writing by the Designatingtya Receiving Party may disclose arj
mformation or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this action, as well as
employees of said Outside Counsel of Record to whom it ismably necessary to disclose thg
information for this litigation;

(b) the officers, directors, and employees (including House $efunf the
Receiing Party to whom disclosure is reasonably necefisatiyis Itigation and who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhbit A);

(c) Experts (as defined in this Order) of the ReceningyRarwhom disclosure is
reasonably necessary for this litigation and who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professional jury al tonsultants, mock jurors
and Professional Vendors to whom disclosure is reasonablgsaegdor this ltigation and who
haw signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

() during their depositions, witnesses in the action to wikistiosure is
reasonably necessary and who have signed the “Acknowledgment and Agreement to Be Bound”
(Exhibit A), unless otherwise agreed by the Designafagty or ordered by the court. Pages g
transcribed deposition testimony or exhibits to deposttions thealr@rotected Material must bg
separately bound by the court reporter and may not be discloseglote aexcept as permitted
under this Stipulated Protective Order.

(9) the author or recipient of a document containing the infoomatr a custodian
or other person who otherwise possessed or knew the information.

7.3  Disclosure of “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” and

“HIGHLY CONFIDENTIAL — SOURCE CODE” Information or Items. Unless otherwise

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
-10 - CASE NO. 20-&/-00665

of

d
y

4

—

174




© 00 N oo o b~ w N Pk

N NN N N N N N DN R R P R R R R R R e
0o N o O x W N B O © 0 N O 0o M W N BB O

ordered by the court or permitted in writing by the DesigigatiParty, a Receiving Party may
disclose any information or item designated “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE” only to:

(a) theReceiving Party’s Outside Counsel of Record in this action, as well as
employees of said Outside Counsel of Record to whom it isnably necessary to disclose theg
information for this litigation;

(b) Experts of the Receiving Party (1) to whom disclosuree@sanably necessary
for this litigation, (2) who have signed the “Acknowledgment and Agreement to Be Bound”
(Exhibit A), and (3) as to whom the procedures set forth riagoaph 7.4(a) have been followed

(c) the court and its personnel,

(d) court reporters and their staff, professional jury ok ¢dasulttants,mock jurors,
and Professional Vendors to whom disclosure is reasonablgsaegdor this litigation and who
have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A); and

(e) the author or recipient of a document containing the iafbom or a custodian
or other person who otherwise possessed or knew the information.

A Receiving Party may also disclose any information or item designated “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” to:

(N up to two (2) Designated House Counsel of the Receninty PB who have ng

involvement in competitive decision-making, (2) to whom discdsa reasonably necessary fo
this Itigation, and (3) who haveigned the “Acknowledgment and Agreement to Be Bound”
(Exhibit A).

7.4 Procedures for Approving or Objecting to Disclosure of “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE

CODE” Information or Items to Experts.

(a) Unless otherwise ordered by the court or agreed to imgviity the Designating
Party, a Party that seeks to disclose to an Expert (as defirted Order) any information or iten
that has been designated “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” or

“HIGHLY CONFIDENTIAL — SOURCE CODE” pursuant to paragraph 7.3(b) first must make

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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written request to the Designating Party that (1) identifies the general categories of “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE

CODE” information that the Receiving Party seeks permission to disclose to the Expert, (2) se

S

forth the full name of the Expert and the city and stétiis or her primary residence, (3) attaches

a copy of the Expert’s current resume, (4) identifies the Expert’s current employer(s), (5) identifies
each person or entity from whom the Expert has received osatmn or funding for work in hig
or her areas of expertise or to whom the expert has providedsgiwod services, including in
connection with a litigation, at any time during the pdimge five years, and (6) identifies (by
name and number of the case, fling date, and location of @nytjtigation in connection with
which the Expert has offered expert testimony, includimguth a declaration, report, or
testimony at a deposition or trial, during the preceding farsye

(b) A Party that makes a request and provides the informaipecified in the
preceding respective paragraphs may disclose the subgetted Material to the identified
Expert unless, within 14 days of delivering the request, #my Receives a written objection fro
the Designating Party. Any such objection must set faritetail the grounds on which it is bas

(c) A Party that receives a timely written objection momtet and confer with the
Designating Party (through direct voice to voice dialogioefry to resolve the matter by
agreement within seven days of the written objectiono lagreement is reached, the Party
seeking to make the disclosure to the Expert may fle a matioprovided in Civil Local Rule 7
(and in compliance with Civil Local Rule 79-5, if applicableking permission from the court
do so. Any such motion must describe the circumstances pdttificity, set forth in detail the
reasons why the disclosure to the Expert is reasonablyssary, assess the risk of harm that tk
disclosure would entai, and suggest any additional meansdild be used to reduce that risk
addition, any such motion must be accompanied by a competent declaration describing the parties’

efforts to resolve the matter by agreement (i.e., thenteatad the content of the meet and confg

2 |f the Expert beleves any of this information is subjeca confidentiality obligation to a third-
party, then the Expert should provide whatever informatlenExpert believes can be discloseq
without violating any confidentiality agreements, and Rty seeking to disclose to the Experd

shall be available to meet and confer with the DesiggaParty regarding any such engagemen
[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
-12 - CASE NO. 20-&-00665

m

4]
o

—




© 00 N oo o b~ w N Pk

N NN N N N N N DN R R P R R R R R R e
0o N o O x W N B O © 0 N O 0o M W N BB O

discussions) and setting forth the reasons advanced IDetignating Party for its refusal to
approve the disclosure.

In any such proceeding, the Party opposing disclosure to frextEshall bear the burden
of proving that the risk of harm that the disclosure woulthile (under the safeguards proposed
outweighs the Receiving Party’s need to disclose the Protected Material to its Expert.

8. SOURCE CODE

@) To the extent production of source code becomes necesshbiy @ase, a
Producing Party may designate source code as “HIGHLY CONFIDENTIAL - SOURCE CODE”
if t comprises or includes confidential, proprietary or tradeesesource code.

(b) Protected Material degated as “HIGHLY CONFIDENTIAL — SOURCE
CODE” shall be subject to all of the protections afforded to “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” information and may be disclosed only to the individuals to wh
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” information may be disclosed, a
set forth in paragraphs 7.3 and 7.4.

(c) Any source code produced in discovery shall be made asailabl
inspection until the close of expert discovery (see papagB(f) below for exceptions), in a forn
alowing it to be reasonably reviewed and searched, during Indwmséess hours or at other
mutually agreeable times, at an office of the Producing Party’s counsel or another mutually agreed
upon location. The source code shall be made avaiable for inspection om@dezmmputer in a
secured room without Internet access or network accessetocatimputers, and the Receiving
Party shall not copy, remove, or otherwise transfer any parfidhe source code onto any
recordable media or recordable device. The Producing Partyisnajiyv monitor the activities d
the Receiving Party’s representatives during any source code review, but only to ensure that there
is no unauthorized recording, copying, or transmission oédbece code. At least five (5)
business days prior to the date on which access is souglet gedbred computer, outside coung
of record for the Receiving Party shall provide a list o¥iddials, including attorneys, seeking
access to the secured computer. During the pendency ofettéaff notice period, no listed

individual shall have access to the secured computeissunkherwise agreed by the parties. If

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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objection to any specific Iisted individual is made, that iddii shall not have access to the
secured computer until resolution of such objection.

(d) The Receiing Party may request paper copies of imitetioprof source
code that are reasonably necessary for the preparation oficms, pleadings, expert reports,
other papers, or for deposition or trial, but shall not request pap&s for the purpose of
reviewing the source code other than electronically aludletin paragraph (c) in the first
instance. The Producing Party shall provide all such saede in paper form including bates
numbers and the labeHIGHLY CONFIDENTIAL - SOURCE CODE.” The Producing Party
may challenge the amount of source code requested in hardoampgursuant to the dispute
resolution procedure and timeframes set forth in paragsaphereby the Producing Party is the
“Challenging Party” and the Receiving Party is the “Designating Party” for purposes of dispute
resolution.

(e) The Receiing Party shall maintain a record of adyigual who has
inspected any portion of the source code in electronic or paper fThe Receiing Party shall

maintain all paper copies of any printed portions of the smode in a secured, locked area. T

Recening Party shall not create any electronic or atheges of the paper copies and shall not

convert any of the information contained in the paper captiesany electronic format.The
Receiing Party shall only make additional paper copie<ii sulditonal copies are (1) necess

to prepare court filings, pleadings, or other papers (including a testifying expert’s expert report),

(2) necessary for deposttion, or (3) otherwise necessary farémaration of its case. Any pape

copies used during a deposition shall be retrieved by the Prgpdeaity at the end of each day
and must not be given to or left with a court reporter or amgratauthorized individual.

U] The Producing Party shall preserve and maintairl thati end of trial the
secured computer containing source code the Producing Party gaodudiscovery. If a
Recening Party requires inspection of produced source conlwiftd the close of expert
discovery, the Receiing Party shall request the ProdiRanty provide access to the secured
computer to conduct such inspection. Within two (2) busidess of the request to inspect, thq

Receiing Party shall reach out to the Producing Rarsghedule a meet and confer to discuss

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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necessity and parameters of the requested inspectiounimggl whether such inspection is
requested prior to the end of the five-business-day notidedpeand the list of individuals seekin
to access to the secured computer.

If the parties cannot resolve by agreement a requesipteci source code following the
close of expert discovery, the party requesting inspection seai judicial intervention through
telephone conference in compliance with Ciil Local Rulel®3). The Receiing Party may al
fle a motion as provided in Civil Local Rule 7 (and in comgl@rwith Civil Local Rule 37-2)
seeking the Court’s permission t0 access th@roducing Party’s secured computer to conduct the
requested inspection. Any such motion must describe tharsitances with specificity and set
forth in detail the reasons why the requested inspecticource code is reasonably necessany.
addition, any such motion must be accompanied by a competent declaration describing the parties’
efforts to resolve the matter by agreement (i.e., the teatehthe content of the meet and confe|
discussions) and setting forth the reasons advancec IRrakducing Party for its denial of the
request to provide access to the secured computer to enabdgjubsted inspection of source
code after the close of expert discovery.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCHN OTHER

LITIGATION
If a Receiving Party is served with a subpoena or a court seiexd in another ltigation
that compels disclosure of any information or items ddsigndy a Designating Party in this
action as “CONFIDENTIAL,” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,”
or “HIGHLY CONFIDENTIAL — SOURCE CODE” that Party must:
(a) promptly notify in writing the Designating Party. Sundtification shall
include a copy of the subpoena or court order;
(b) promptly notify in writing the party who caused the subpoanarder to issue
in the other litigation that some or all of the matedalered by the subpoena or order is subje
this Protective Order. Such notification shall includeopy of this Stipulated Protective Order;

and

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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(c) cooperate with respect to all reasonable procedures sougbtpursued by theg

Designating Party whose Protected Material may be affécte

If the Designating Party timely seeks a protective ortlerParty served with the subpoe
or court order shall not produce any informatidesignated in this action as “CONFIDENTIAL,”
or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL — SOURCE CODE” before a determination by the court from which the
subpoena or order issued, unless the Party has obtainedsigeabieg Party’s permission. The
Designating Party shall bear the burden and expense kirigsg®otection in that court of its
confidential material-and nothing in these provisions should be construed as authoozi
encouraging a Receiving Party in this action to disobey allatifective from another court.

10. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION

€) The terms of this Order are applicable to information pestliixy a Non-
Party in this action and designated as “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE.” Such
information produced by Non-Parties in connection with ltigation is protected by the
remedies and relief provided by this Order. Nothing in thesesmns should be construed as
prohibiting a Non-Party from seeking additional protections.

(b) In the event that a Party is required, by a vald disgokequest, to produc
a NonParty’s confidential information in its possession, and the Party is subject to an agreement
with the Non-Party not to produce the NPaxty’s confidential information, then the Party shall:

1. promptly notify in writing the Requesting Party and the Nramty that

some or all of the information requested is subject to adeotimlity agreement with a Non-

Party,

3The purpose of imposing these duties is to alert the iredrgstrties to the existence of this
Protective Order and to afford the Designating Party sndhse an opportunity to try to protect

confidentiality interests in the court rom which thévsgoena or order issued.
[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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2. promptly provide the Non-Party with a copy of the Stipulatedteletive
Order in this litigation, the relevant discovery req@stand a reasonably specific description
the information requested; and

3. make the information requested available for inspectiothéoyNon-Party.

(c) If the Non-Party fails to object or seek a protective ofrden this court

within 14 days of receiving the notice and accompanying inkiomathe Receiving Party may
produce the Nomaty’s confidential information responsive to the discovery request. If the Non-
Party timely seeks a protective order, the Receiving Phatly it produce any information in its
possession or control that is subject to the confidentialirgeanent with the Non-Party before §
determination by the coutt.Absent a court order to the contrary, the Non-Party shall thear
burden and expense of seeking protection in this court Bfatected Material.

11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receving Party learns that, by inadvertence orwiber it has disclosed Protected
Material to any person or in any circumstance not aatriunder this Stipulated Protective
Order, the Receiing Party must immediately (a) nofifyviiting the Designating Party of the
unauthorized disclosures, (b) use its best efforts to eetadvunauthorized copies of the Proted
Material and to ensure that no further or greater ubeimdd disclosure and/or use thereof is
made, (c) inform the person or persons to whom unauthorizedsdiss were made of all the
terms of this Order, and (d) request such person or persons to execute the “Acknowledgment and
Agreement to Be Bound” that is attached hereto as Exhibit A.

12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE

PROTECTED MATERIAL

The parties acknowledge that regardless of the producing Party’s diligence an mnadvertent
production of attorney-client privileged or attorney work-produoaterials may occur.

Inadvertent or unintentional production of any document or thudgject to attorney-client

4The purpose of this provision is to alert the interestedepait the existence of confidentiality
rights of a Non-Party and to afford the Non-Party an opportanitgrotect its confidentiality

interests in this court.
[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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privilege or work-product immunity shall not constitute a wawéthe attorney-client privilege or
work-product immunity, if any, as they apply to those documentsifisplly or to the subject
matter of those documents generally, either in thi®radr in any subsequent action or other
proceeding.

The parties agree that if a Party through inadvertgmoeluces or provides discovery that it
believes is subject to a claim of attorney-client pridlegr attorney work product, the producing
Party may give written notice to the Receiving Pdmgt the document or thing is subject to a
claim of attorney-client privilege or attorney work product @cton and request that the
document or thing be returned to the producing Party. Upon rexdedpth written request, the
Receiing Party must not use or disclose such documenkings tor the information contained Jn
them, and the Receiving Party shall promptly gather tiggnadr and all copies of such documents

and things, take reasonable steps to retrieve the informétithe Receiving Party disclosed it

=
~+

before receiving the request, and shall promptly retura tfiie original) or destroy the documelj|

\1%4

and all such copies to the Designating Party. Returreaddicument or thing shall not constituts
an admission or concession, or permit any inference, thaetin@med document or thing is, in fact,
properly subject to a claim of attorney-client privilege d¢oragy work product protection.

The Receiing Party may chalenge the privileged natéitbe recalled documents by
fling a motion with the Court and requesting an in camevaéew of the documents or things in
guestion, but under no circumstances may the Receiving Wa&tthe document or its contents [in
challenging an assertion of privilege or work-product protectiod, uader no circumstances may
the Recening Party assert as a ground for compeling produtkofact or circumstance that the
material has already been produced or disclosed.

13. MISCELLANEOUS

13.1 Right to Further Relief. Nothing in this Order abridtiesright of any person to

seek its modification by the court in the future. This @islevithout prejudice to the right of any
Party to seek further or additional protection of any Protediaterial or to modify this Order in
any way, including, without limitation, an order that cartanaterial not be produced at all

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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13.2 Right to Assert Other Objections. By stipulating to thiey exf this Protective

Order no Party waives any right it otherwise would haveliject to disclosing or producing any
information or tem on any ground not addressed in this &#gll Protective Order. Similarly, mo
Party waives any right to object on any ground to use geese of any of the material covered
by this Protective Order.

13.3 _Export Control. Disclosure of Protected Material shall besuto all applicable

laws and regulations relating to the export of technitath contained in such Protected Materig

including the release of such technical data to foreigsope or nationals in the United States pr
elsewhere. The Producing Party shall be responsible foifyitegnt any such controlled technica
data, and the Receiving Party shall take measures apcdssnsure complize.

13.4 Fiing Protected Material. Without written permissioont the Designating Party

or a court order secured after appropriate notice to al irgdrgeersons, a Party may not fie in

the public record in this action any Protected Material. akyPthat seeks to fle under seal any

=N

Protected Material must comply with Civil Local Rule 79F5otected Material may only be fie

under seal pursuant to a court order authorizing the sedlitige specific Protected Material at

issue. Pursuant to Civi Local Rule 79-5, a sealing orderssiie only upon a request establisr’ljng
that the Protected Material at issue is privileged, piaidde as a trade secret, or otherwise entifled
to protection under the law. If a Receiving Party's requoefie tProtected Material under seal

pursuant to Civil Local Rule 79-5(e) is denied by the coln tthe Receiving Party may file thg

A3

Protected Material in the public record pursuant to CivilaldRule 79-5(e)(2) unless otherwise
instructed by the court.

13.5 Termination of Matter and Retention of Jurisdictione Fhrties agree that the

terms of this Protective Order shall survive and renmiaffect after the final disposttion of the

above captioned matter.

13.6 _Successors. This Order shall be binding upon the Partds, Hbeir attorneys, and
their successors, executors, personal representatives, sh@dians, heirs, legal representatives,

assigns, subsidiaries, divisions, employees, agents, aneédetamsultants and experts.
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13.7 Privilege Log Not Required For Certain Materials: Noypartequired to collect,

review, log, or produce communications or documents withheld ogrdlueds of attorney-client
privilege or attorney work-product doctrine that post-dateilihg f the Complaint in this actior
and no privilege log for such documents or communications Imegadovided.

14. FINAL DISPOSITION

Within 60 days after the final disposttion of this actondefed in paragraph 4, each

I,

Receiing Party must return all Protected Material éoRinoducing Party or destroy such matetial.

As used in this subdivision, “all Protected Material” includes all copies, abstracts, compilations,
summaries, and any other format reproducing or capturingofaitie Protected Material. Wheth

the Protected Material is returned or destroyed, the RegeRarty must submit a written

D
=

certification to the Producing Party (and, if not the esgoarson or entity, to the Designating Pajty)

by the 60-day deadline that (1) identifies (by category, wappropriate) all the Protected
Material that was returned or destroyed and (2) affrras ttie Receiving Party has not retaineg
any copies, abstracts, compilations, summaries or any othext foeproducing or capturing any
of the Protected Material. Notwithstanding this provisioui@Sel are entitled to retain an
archival copy of all pleadings, motion papers, trial, depositimel hearing transcripts, legal
memoranda, correspondence, deposition and trial exhibits, expertsyeattorney work product,
and consultant and expert work product, even if such matedaitain Protected Material. Any
such archival copies that contain or constitute Protectatrd remain subject to this Protecti
Order as set forth in section 4 (DURATION). In addition, Coduase not required to remove
Protected Material from tapes or other media used by theifinfas for disaster recovery.
Counsel are also not required to remove Protected Matenal dmail correspondence exchang

during the course of the action, including Protected M#tattached to emails.

IT ISSO STIPULATED, through Counsel of Record.

[PROPOSED]PROTECTIVE ORDERAS MODIFIED BY THE COURT
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DATED: Juy 15, 2020

DATED: Juy 15, 2020

Respectiully submitted,
O’MELVENY & MYERS LLP

By: _ /s/ Darin W. Snyder

Darin W. Snyder

O’MELVENY & MYERS LLP

Two Embarcadero Center, 28th Floor
San Francisco, CA 94111

Tel: (415) 984-8700; Fax: (415) 984-8701

Attorneys for Plaintiff
ARTIFEX SOFTWARE, INC.

Respectfully submitted,
PERKINS COIELLP

By: _ /s/ Judith B. Jennison

Judith B. Jennison

Holy M. Simpkins

May Eaton

PERKINS COIELLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099

Tel: 206.359.8000; Fax: 206.359.9000

Attorneys for Defendant
JOHN WILEY & SONS, INC.
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ATTESTATION

Pursuant to Local Rule 5-1(i) regarding signatures, |, DafirSnyder, hereby attest that

concurrence in this filing has been obtained from Defendant’s counsel with conformed signatures

above.

DATED: Juy 15, 2020

O’MELVENY & MYERS LLP

By: _ /s/ Darin W. Snyder

Darin W. Snyder

O’MELVENY & MYERS LLP

Two Embarcadero Center, 28th Floor
San Francisco, CA 94111

Tel: (415) 984-8700; Fax: (415) 984-8701
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[PROPOSED} ORDER

PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: July 20, 2020

Honorable Susan van Keulen

United StateMagistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare under penalty of perjoay | have read in its entirety and

understand the Stipulated Protective Order that was idsudite United States District Court fof

the Northern District of California on

John Wiley & Sons, Inc. (Civil Action No. 26w-00665-LHK). | agree to comply with and to be
bound by all the terms of this Stipulated Protective Orddrlainderstand and acknowledge thg
failure to so comply could expose me to sanctions and punishméh rfature of contempt. |
solemnly promise that | will not disclose in any manney ialormation or item that is subject tq
this Stipulated Protective Order to any person or entity pé¢xoestrict compliance with the
provisions of this Order.

| further agree to submit to the jurisdiction of the Uni®thtes District Court for the
Northern District of California for the purpose of enforcitig terms of this Stipulated Protectiv
Order, even if such enforcement proceedings occur aftendtion of this action.

| hereby appoint [print or type full nhame] of

[print or type ful address and telephone

as my California agent for service of process in conneetitim this action or any proceedings

related to enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:

[signature]
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