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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Inre Case No. 5:22-mc-80126-EJD

Petition of SOGEN SHIMIZU for an Order ORDER GRANTING PETITION TO

to Conduct Discovery for Use in Foreign CONDUCT DISCOVERY FOR USE IN
Proceedings Pursuant to 28 U.S.C. § 1782 FOREIGN PROCEEDINGS PURSUANT

TO 28 U.S.C. §1782

Re: Dkt. No. 1

Before the Court is Sogen Shimizu’s ex parte application for an order under 28 U.S.C.
8§ 1782 to authorize discovery for use in a foreign proceeding. Petition, Dkt. No. 1. For the
reasons discussed below, the Court GRANTS Petitioner’s Petition to Conduct Discovery for Use
in Foreign Proceedings Pursuant to 28 U.S.C. § 1782.

l. BACKGROUND

Petitioner has operated a martial arts school under the name of “Paraestra Gifu”in Gifu,
Japan since 2001. On February 11, 2022, a review was posted on the Google Maps review page
associated with Paraestra Gifu by a Google account named “Chikuwa” (“the Account™).

Translated from Japanese to English, the post states:

I always have to listen to the instructor’s bad-mouthing of other
members who are not there, complaints of the instructor’s daily life,
and political criticism. | went to the gym to relieve stress but felt
stressed instead. Some people vomited due to hard training and some
had bone fractures during training. There was no treatment nor
support in such situations. The members had to take full
responsibility.

See Declaration of Yashuiro Watanabe (“Watanabe Decl.”) { 4, Dkt. No. 1. The review was
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posted with a one-star rating. Petitioner contends that the review was posted to harass him and his
business and was based on a personal grudge. Petitioner argues the review constitutes defamation
and unlawful interference with business under Japanese law and intends to pursue a lawsuit
against the anonymous reviewer. Id. 5. However, to file the civil lawsuit, the identity of the
anonymous individual is necessary because Japanese law does not allow for lawsuits to be filed
against anonymous persons. Therefore, Petitioner asks this Court to authorize limited discovery
by serving a subpoena upon Google, which is located in this District, to discover personal
identifying information that can be used to identify the identity of the anonymous individual.

1. LEGAL STANDARD

Title 28 United States Code Section 1782(a) provides federal court assistance in gathering
evidence for use in foreign proceedings. Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S.
241, 247 (2004). The statute specifically authorizes a district court to order a person residing or
found within the district “to give his testimony or statement or to produce a document or other
thing for use in a proceeding in a foreign or international tribunal, including criminal
investigations conducted before formal accusation.” 28 U.S.C. § 1782(a).

Even where the statutory requirements are met, the district court retains discretion in
determining whether to grant an application under § 1782(a) and “may impose conditions it deems
desirable.” Intel Corp., 542 U.S. at 260 (quotations and citation omitted). In Intel, the Supreme
Court created a non-exhaustive list of factors to consider in ruling on a § 1782(a) request. Id. at
264. These considerations include: (1) “whether the person from whom discovery is sought is a
participant in the foreign proceeding;” (2) “the nature of the foreign tribunal, the character of the
proceedings underway abroad, and the receptivity of the foreign government or the court or
agency abroad to U.S. federal-court judicial assistance;” (3) “whether the § 1782(a) request
conceals an attempt to circumvent foreign proof-gathering restrictions or other policies of a
foreign country or the United States;” and (4) whether the request is “unduly intrusive or

burdensome.” Id. at 264—66.
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I11.  DISCUSSION
A. Statutory Factors

In analyzing whether a petitioner meets the statutory requirements, the Ninth Circuit
adopted a three-step approach. Khrapunov v. Prosyankin, 931 F.3d 922, 925 (9th Cir. 2019). A
petitioning party must show: (i) the person or entity from whom discovery is sought “resides or is
found” in this district; (ii) the discovery must be for the purpose of “use in a proceeding” before a
“foreign or international tribunal;” and (iii) this application must be made by an “interested
person” in the foreign judicial proceeding.” Id. The Court finds that Petitioner satisfies the
statutory criteria of 28 U.S.C. § 1782(a).

First, Petitioner satisfies the “resides or is found” requirement. In this district, business
entities are “found” where the business is incorporated, is headquartered, or where it has a
principal place of business. See e.g., llumina Cambridge Ltd. v. Complete Genomics, Inc., 2020
WL 820327, at *3 (N.D. Cal. Feb. 19, 2020) (“A business entity is ‘found’ in the judicial district
where it is incorporated or headquartered.”); In re Super Vitaminas, S.A., 2017 WL 5571037, at *2
(N.D. Cal. Nov. 20, 2017) (finding that an office within the district satisfies the requirement); In re
TPK Touch Sols. (Xiamen) Inc., 2016 WL 6804600, at *2 (N.D. Cal. Nov. 17, 2016) (finding
subpoenaed party was “found” within the district because it maintained an in-district office). Courts
have also concluded that companies are found in a district where “they conduct systematic and
continuous local activities in this district.” In re Qualcomm Inc., 162 F. Supp. 3d 1029, 1036-38 (N.D.
Cal. 2016). Google is headquartered in and has its principal place of business in Mountain View,
California.

Second, Petitioner has demonstrated that the discovery is sought for use in a proceeding
before a “foreign or international tribunal.” The Supreme Court has held that “foreign or
international tribunal” refers to governmental or intergovernmental bodies. ZF Auto. US, Inc. v.
Luxshare, Ltd., 142 S. Ct. 2078, 2088 (2022). “Thus, a ‘foreign tribunal’ is one that exercises

governmental authority conferred by a single nation, and an ‘international tribunal’ is one that
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exercises governmental authority conferred by two or more nations.” Id. This requirement is not
limited to adjudicative proceedings that are pending; 8 1782(a) may be invoked where such
proceedings are “likely to occur” or are “within reasonable contemplation.” Intel Corp., 542 U.S.
241 at 258-59. Petitioner indicates that the requested discovery relates to proceedings that are
going to occur, but where the requested discovery is required to initiate the action. This clearly
meets the requirements of a “foreign or international tribunal” under § 1782(a).

Finally, Petitioner satisfies the final prong. “Any interested person” includes “not only
litigants before foreign or international tribunals, but also foreign and international officials as
well as any other person whether he be designated by foreign law or international convention or
merely possess a reasonable interest in obtaining the assistance.” Intel Corp., 542 U.S. 241 at 257
(quotations and citation omitted). Petitioner has demonstrated that they will be active litigants in
the Japanese proceedings, thereby satisfying the “interested persons” requirement.

Accordingly, Petitioner has satisfied all statutory requirements.

B. Intel Factors

The Intel discretionary factors weigh in favor of granting Petitioners’ request.

Turning to the first factor, the Court finds that the material is not within the jurisdictional
reach of the foreign proceeding. The relevant inquiry is whether the evidence is available to the
foreign proceeding or tribunal “because in some circumstances, evidence may be available to a
foreign tribunal even if it is held by a non-participant to the tribunal’s proceedings.” In re
Qualcomm Inc., 162 F. Supp. 3d at 1039; see also In re Varian Med. Sys. Int’l AG, 2016 WL
1161568, at *3 (N.D. Cal. Mar. 24, 2016). “[T]he first Intel factor militates against allowing
8§ 1782 discovery when the petitioner effectively seeks discovery from a participant in the foreign
tribunal even though it is seeking discovery from a related, but technically distinct entity.” In re
Varian Med. Sys. Int’l AG, 2016 WL 1161568 at *4 (quotation marks omitted).

Here, Google will be a nonparticipant in the civil action that will be initiated in Japan and

thus Google will be outside the foreign tribunal’s jurisdictional reach. Further, Google resides in
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this district, beyond the jurisdiction of Japanese courts. Accordingly, this factor weighs in favor
of granting Petitioner’s request.

Likewise, the second factor favors granting the Petition. In consideration of the receptivity
of the foreign court or tribunal, “[c]ourts conducting this analysis focus on the utility of the
evidence sought and whether the foreign tribunal [or court] is likely to receive the evidence.” In
re Qualcomm Inc., 162 F. Supp. 3d at 1040. Petitioner asserts that Japanese courts are receptive to
United States discovery, and there is no restriction imposed by or any policies under Japanese law
limiting U.S. federal court judicial assistance. Since there is nothing to suggest that the Japanese
civil court would reject evidence obtained with U.S. federal-court assistance, this factor weighs in
Petitioner’s favor.

The third factor, which is whether an applicant seeks “to circumvent foreign proof-
gathering restrictions or other policies of a foreign country or the United States,” also weighs in
favor of granting Petitioner’s request. Intel Corp., 542 U.S. at 265. “A perception that an
applicant has side-stepped less-than-favorable discovery rules by resorting immediately to § 1782
can be a factor in a court’s analysis. Courts have found that this factor weighs in favor of
discovery where there is nothing to suggest that the applicant is attempting to circumvent foreign
proof-gathering restrictions.” Med. Inc. Ass’'n Smile Create, 547 F. Supp. 3d 894, 899 (N.D. Cal.
2021) (quotations and citations omitted). Petitioner maintains that it is not attempting to
circumvent any foreign proof-gathering restrictions or other policies of Japan or the United States.
Absent any evidence that Petitioner is attempting to circumvent foreign proof-gathering
restrictions, this factor also weighs in Petitioner’s favor.

Finally, the Court must consider whether the discovery sought is “unduly intrusive or
burdensome.” Intel Corp., 542 U.S. at 265. Courts have found discovery requests to be intrusive
or burdensome where they are overbroad and “not narrowly tailored temporally, geographically or
in their subject matter.” In re Qualcomm Inc., 162 F. Supp. 3d at 1044. Petitioner’s proposed

subpoena seeks discovery regarding the subject account and the access log showing when the

Case No.: 5:22-mc-80126-EJD
ORDER GRANTING PETITION TO CONDUCT DISCOVERY FOR USE IN FOREIGN
PROCEEDINGS PURSUANT TO 28 U.S.C. § 1782

5



https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl?395901

United States District Court
Northern District of California

© 00 ~N o o b~ w NP

N T N N N N T N T N N N N N T e o =
©® N o B W N B O © 0O N oo o~ W N -k O

subject account was made and the IP address of the subject account. This information is stored by
Google in the ordinary course of its business. See In re Frontier Co., Ltd., 2019 WL 3345348, at
*5 (N.D. Cal. July 25, 2019) (granting a 8 1782 request to issue a subpoena for the name, address,
email address, telephone number, and name and address on credit cards); In re Med. Corp.
Seishinkai, 2021 WL 3514072, at *4-5 (N.D. Cal. Aug. 10, 2021) (authorizing nearly identical
discovery as sought in this application). The Court concludes that these topics are relevant and
narrowly tailored to the requested subject matter and, therefore, are not unduly intrusive or
burdensome.

Accordingly, the Court finds that the Intel factors weigh in favor of granting Petitioner’s
request to serve a Section 1782 subpoena on Google.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS Petitioner’s Petition to Conduct Discovery
for Use in Foreign Proceedings Pursuant to 28 U.S.C. § 1782.

IT IS SO ORDERED.
Dated: October 3, 2022

EDWARD J. DAVIL
United States District Judge
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