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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RENE GUADALUPE TREVINO,

Plaintiff,
VS.

MATTHEW CATE, SECRETARY, et al.

Defendant.

CASE NO. 11-CV-01706-H (PCL)

ORDER DENYING PETITION
FOR WRIT OF HABEAS CORPUS
AND ADOPTING THE REPORT
AND RECOMMENDATION

On July 29, 2011, Petitioner Rene Guadalupe Trevino, a state prisoner proceec

ling

se, filed a petition for writ of habeas corpus pursuant to 28 U.S.C.8 2254 challenging & parc

denial by the California Board of Parole Hearings (“Board”). (Doc. No. 1.) Responder

a Motion to Dismiss on Septdrar, 26, 2011. (Doc. No. 4Petitioner filed a Response

Opposition to the Motion to Dismiss (“Opposition”) on October 19, 2011. (Doc. No. 6

December 16, 2011, the magistrate judge issued a Report and Recommendation that

t filec
n

) On
the C

grant the Motion to Dismiss. (Doc. No. 7.) Petitioner filed an Objection to the Repqgrt anc

Recommendation on December 29, 2011. (Doc. No. 8.)

The Court, pursuant to its discretion under Local Rule 7.1(d)(1), determines this

is appropriate for resolution without oral argembhand submits the matter on the papers.

the reasons below, the Court denies the petition and adopts the Report and Recomm
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Background
Petitioner challenges the Board’s denial &f parole. (Doc. No. 1.) In 1997, he w

convicted of conspiracy to commit second degree murder and sentenced to fifteen yee
in state prison. (Doc. No. 1, at 1-2.) 8pril 26, 2010, Petitioner had a parole hearing be
the Board. (Doc. No. 1-2, at 33.) The Bo#&rdnd that he was unsuitable for parole a
reviewing his criminal history, conduct in prison, plans if paroled, psychological evalu
and attitude toward his crime. (Doc. No. 1-2, at 33-63.)

On September 23, 2010, Petitioner filed a petition for writ of habeas corpus in t
Diego County Superior Court dhenging the Board’s parole denial. (Doc. No. 1-3, at {
The court found the Board’s decision was “fully supported by the evidence” and den
petition based on the California standard that requires “some evidence” that an inma
a threat to public safety. (DocoN1-3, at 67, 70.) (citing In re Lawreneg! Cal. 4th 1181

1212 (2008)). Petitioner then filed a petition for habeas corpus in the California Cq
Appeal. (Doc. No. 1-3, at 77.) The court found that the Board’s decision was based of

evidence” and denied the petition on February 8, 2011. (Doc. No. 1-3, at 74.) On A

as
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2011, Petitioner filed @etition for habeas corpus the California Supreme Court and the

court denied it without comment. (Doc. No. 1-3, at 76.)

On July 29, 2011, Petitioner filed a petition foitvaf habeas corpus in federal distr
court. (Doc. No. 1.) He claimed that the Board’s denial of his parole (1) violated h
process rights and liberty interest in parole because “no evidence” supported the

decision, and (2) that the continued denial of his parole based on the nature of his crin

ct
is du
Boarc

1es pl

to incarceration changed his sentence to life without the possibility of parole. (Doc. No. 1-

at17.) Respondent argues in its Motion to Désithat Petitioner fails to state a claim becd
he “received an opportunity to be heard and reafwrike denial” of his parole, and that t

“Constitution does not require more.” (Doc. No. 4.) (citing Swarthout v. CddkeS. Ct.

859, 962 (2011) (per curiam)). In his Opposition, Petitioner argues that, although Sw|

ruled procedural due process review all that is required, review for substantive due
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violations is still availablé. (Doc. No. 6, at 4.) On December 16, 2011, the magistrate
submitted its Report and Recommendation that Petitioner’s petition be dismissed bec
Board provided him with an opportunity tolheard and provided him with the reasons for
denial of his parole, satisfying the Constitution’s due process requirement accory
Swarthout (Doc. No. 7, at 3.)
Discussion

I. Scope of Review and Applicable Legal Standard

District courts may “accept, reject, or mfydiin whole or in part, the findings ¢
recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(1). If a party ok
any portions of a magistrate judge’s report, the district court “shall make a de
determination of those portions of the report . . . to which objection is made.Felderal

courts may review petitions for writ of habeaspus by persons in custody pursuant to a {

udge
AuSse
the

ling t

jects

nov(

state

court judgment “only on the ground that he is in custody in violation of the Constitution gr laws

or treaties of the United States.” 28 U.S.C. § 2254(a); Williams v. T&28rU.S. 362, 37}
n.7 (2000). As Petitioner filed this petitiorteaf April 24, 1996, it is governed by the An
Terrorism and Effective Death Penalty Act of 1996 (“AEDPA”). Section 2254(d) o

AEDPA provides the following standard of review:

(d) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted with
respect to any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim: _

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d). According_to Williarfederal courts may grant habeas relief undef

“contrary to” clause of section 2254(d)(1) if the state court either (1) “applies a rul

! The case Petitioner cites in supportto$ argument, Hayward v. Marsha03 F.3d 546 (9th Cir. 2010), was

reversed by the Supreme Court in Swarthd81 S. Ct. at 862. S&wmarson v. Munt£39 F.3d 1185, 1190-91 (9th C
2011).
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contradicts the governing law set forth in [the Court’s] cases” or (2) “confronts a set g
that are materially indistinguishable fromectsion of [the] Court and nevertheless arrive
a result different from [the Court’s] precedent.” 529 U.S. at 405-06. Relief is also av
under section 2254(d)(2) if the factual findings used by the state court were obje
unreasonable. Miller-El v. CockreB37 U.S. 322, 340 (2003).

When prisoners challenge a parole denial on due process grounds, federal col
determine whether the prisoner received procedural due process. The Supreme Cou
Swarthouthat due process claims require a two-step inquiry. 131 S. Ct. at 861. Cour|
first determine whether the person has been deprived of a valid liberty or property intef
at 861-62 (holding that California law creates a tipatterest in parole but that there “is
right under the Federal Constitution to be conditionally released before the expiration of

sentence.”). Once the court finds a protected liberty interest, it must determine whe

state followed constitutionally sufficient procedures.akB63. Whether California’s parole

procedures were constitutionally sufficient depends not on whether they reasonably
the “some evidence” standard according to California law, but whether the prisoner re
adequate procedural due processal®16, 862. A prisoner receives procedural due prg
when he or she has an opportunity to be heard and has received a statement expla
Board’s parole denial. Ict 862.
Il. The Parole Hearing Procedure did not Violate Procedural Due Process

Petitioner claims that the Board violated his due process rights because no e
supported the Board’s decision that he remained a threat to public safety and that the G
courts misapplied the “some evidence” standard. But Petitioner fails to allege violatiof
procedural due process rights; it is clear from the record that the Board provided Pe
with an opportunity to be heard and the reas@® why his parole was denied. (Doc. |

1-2, at 35-76; Doc. No. 1-3 at 1-76.) Petitioner was represented by counsel at the hg
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2 State court factual findings are presumed todreect and the petitioner has the burden of rebutting

these findings by clear and convincing evidence. 28dé.S.C. § 2254(e)(1); Summer v. Matd9 U.S. 539
545-47 (1981).
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which the Board reviewed his criminal lisg, conduct in prison, attitude toward his crime,

and plans if parole were granted. He had numerous opportunities to respond to the ¢videl

against him. (Doc. No. 1-1, at 15) The approximately one hundred page transcrip

[ of tt

Board’s parole hearing reflects a detailed analysis of the reasoning it provided to the Petitior

for denial of his parole. The hearing therefore satisfied the Supreme Court’'s standard f

procedural due process according to Swarthout
I11. The Reasonsfor Parole Denial Did Not Violate Due Process

Petitioner also argues that denial of his parole was based on his prior record in v

olatic

of due process. (Doc. No. 1-1, at 17.) He asdghat a parole decision violates the substantive

component of the Fourteenth Amendment’s dwegss clause “if it is arbitrary and based on

no evidence whatsoever.” (Doc. No. 6, at ®¢titioner's argumens contradicted by th
record and the findings of the state court. The California Court of Appeal revi
Petitioner’s petition for habeas corpus cited to the parole hearing transcript to find t
Board made an individualized inquiry intetitioner’s suitability for parole and that

decision was supported by “some evidence.” (Ddm 1-3, at 74.) This evidence includ
the psychological evaluation that described Petitioner as having “superficial insight i

personality structure” and the Board's finding that Petitioner had only recently ac

1%

PWING
hat tt
ts
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nto hi

cepte

responsibility for his crimes. The court also cited the Board'’s finding that Petitioner had onl:

recently and sporadically become involved in Narcotics Anonymous, as well as only ré
formulating a relapse prevention plan. Finally, the court cited the Board’s findin
Petitioner had not obtained a trade despite haspegt fifteen years in prison. (Doc. No. 1
at 74.) This Court gives deference to the statet’s findings of fact from the parole heari

transcript and finds them to be supported by the recordLd®éger v. Andrade538 U.S. 63

75 (2003) (holding that federal courts may not “second-guess a state court’s fact
process unless, after review of the state-court record, it determines that the state cour
merely wrong, but actually unreasonable”). Although the Board discussed the circum

surrounding Petitioner’s crime, emphasizing that he failed to come forward while it ren
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unsolved for close to nine years, the Board did not solely rely on Petitioner’s past crimes
he indicates in his petition.

Furthermore, Petitioner’s claim that the Board changed his sentence to a life without t
possibility of parole is contradicted by theq@a hearing transcriptThe Board explained [to
Petitioner that he did not require a “15 or ten year denial,” but that he would be required
serve “at least an additional three years of incarceration.” (Doc. No. 1-3, at 58-59.)

The Court has given Petitioner the opportutotfile an opposition. In so doing, he has
addressed the merits of his parole hearing. As a result, the Court concludes that th¢ Boa
parole hearing satisfied due process. Swarti@it S. Ct. at 862.

Conclusion

The United States Supreme Court in Swartheld that prisoners receive adequatg due
process when they have, at a minimum, an dppdy to be heard and a statement of regsons
why the Board denied paroldetitioner was affordedue process during the parole hegring
in which he was represented by counsel, had multiple opportunities to be heard, and was g
a lengthy explanation with several reasons why his parole was denied. For the forego
reasons, the Court adopts the Report and Recommendation and grants the Respondent's M

to Dismiss. Alternatively, the Court denies Petitioner’s petition for habeas corpus on thé mer

mML{“L;L#

Dated: January 17, 2012
MARILYN LUHUFF, District c(oje
UNITED STATES DISTRICT COURT
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