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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

ELIZABETH ROWLAND, Civil No. 13cv2630-GPC (DHB)

Plaintiff,
ORDER GRANTING
DEFENDANTS’ MOTION FOR
PARIS LAS VEGAS, CAESARS RULE 35 EXAMINATION
ENTERTAINMENT OPERATING
COMPANY, INC., and DOES 1 to 25, [ECF No. 28]
inclusive,

V.

Defendants.

On July 14, 2015, Plaintiff ElizabetRowland and Defend# Paris Las Vegd
Operating Company, LLC and Caesars Enterhent Corporation filed a joint motic
regarding Defendants’ geest for an order pursuant todéeal Rule of Civil Procedure 3
compelling Plaintiff to submit to an indepdent medical examitian (“IME”) performed
by Defendants’ designated medical expert, Raymond Sachs. (ECF No. 28.) For
reasons set forth beloWefendants’ request SRANTED.

|. BACKGROUND
A.  FEactual History

Plaintiff filed a First Amended Complai(itFAC”) in this action on March 26, 201

(ECF No. 8.) Plaintiff allegein the FAC that she slippeahd fell while walking barefoc
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on the polished tile floor of Defendants’ Bbtoom, resulting in a broken hipld(at 1 15.)
Moreover, Plaintiff alleges the fall injured “her health, strength, and activity, all of v
have caused, and continue to cause, Plagreat mental, physical, and nervous pain
suffering.” (d. at 1 20.)

On December 5, 2014, the Court hal€ase Management Conference pursual
Federal Rule of Civil Procedure 16 following which the Court issued a Scheduling
(ECF No. 22.) The SchedugnOrder established May 18015 as the deadline for t
parties’ designatedxperts to provide expert wites reports, and June 19, 2015
supplemental expert witness reporttd. @t 1 4.) Additionallythe Scheduling Order s
July 17, 2015 as the discovery cutoff datkl. at 1 5.)

Defendants deposed Plaffiton March 19, 2015. Ater deposition, Plaintiff

provided testimony that she was last seea pyysical therapist in November 2013, g

at that date, was no longer segn physician for any physical problems related to hef

(Rowland Depo. at 240:16-25; 245:17-19.) Additionally, Ritiistated multiple times$

that the only activities she camo longer engage in as a ritsaf the fall are line dancin
and hula classesld( at 47:3-12; 246-47:24-3.) Plaititindicated that she had contact
Dr. Nina B. Lott, a psychologistoncerning depression issues$d. 49:6-20.) However
as of the date of the deposition, Pldfrtiad not yet been treated by Dr. Lottd.(at 48:
12-14.)

On April 3, 2015, Defendants served thekpert designationyhich identified g
single retained expert — Dr. fRaond Sachs. (ECF No. 28-40n March 6, 2015, Plainti
served her expert designatiarhich listed five non-retainetteating experts, includin
Plaintiff's treating psychologist, Dr. Lot{ECF No. 28-5.) OMay 15, 2015, Defendan

served their expert disclosure, which includecbpy of the report prepared by Dr. Sa¢

(ECF No. 28-6.) Plaintiff alsserved her expert disclosuhmwever, it did not contain ar
written reports. (ECF No. 28-7.) Subsegtlyy on June 17, 2015, Dr. Lott produg

medical records indicating that Plaintiffquared weekly psychological treatment for

possible anxiety disorder and depressionltiesufrom, among other things, her continy
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ongoing pain and limitations tmer lower extremities. (ECRo. 28-8.) Dr. Lott’'s medicg
records indicate that Plaintiff “[h]as recentjgtten back to gardening in a ‘secure’ way
that she can stand and bendhaut falling. Reports that her balance is somey
compromised while standing on uneven landd. &t 6.) Dr. Lott’'s notes also show tH
when Plaintiff was asked the question “whatuld have to happeso that you do not hu
anymore?” she answered, “I could walk onweresurfaces and any bankment. | woulg
be able to go up steps without holdmrg | could return to dancing.l'd.)

Defendants assert that the informatioontained in Dr. Lott's medical recor
contradicts Plaintiff's depositiotestimony and her other medicatords. (ECF No. 28
7.) Therefore, on June 28015, Defendants’ counsel rexgied Plaintiff's counsel t
stipulate to an IME of Plaintiff performed by D8achs. At that timdPlaintiff was set tq
depose Dr. Sachs on July 10, 2015. As such, Defendants’ counsel proposed that
take place on the same day immediafwior to Dr. Sachs’ depositionld()

On June 30, 2015, Plaintiff's counsel advised Defendants that Plaintiff wou

submit to an IME absent auart order, and would no longke taking the deposition of Dr.

Sachs. Id. at 8.)
On July 6, 2015, counsel for both parties megterson to confer on the issue. Aga
Plaintiff's counsel indicated that Plaintiff would not stipulate to an IME.) (As a result
on July 14, 2015, the parties filed the inst@mnt motion regaradig Defendants’ reque
for an order compelling Plaintiff to submit to an IME.
B. Arguments
1. Defendants

Defendants argue good cause &xier the issuance of amder compelling Plaintif
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to undergo an IME performed by Dr. Saclsduse: (1) Plaintiff has placed her medjcal

condition “in controversy” by claiming physicahd psychological injuries attributed
the fall, including ongoing medical problemsirpmitations, and psychological treatmg
for anxiety and depression; (2) the IME seeKsrimation directly relevant to Plaintiff’
alleged claims of prior and ongoing physicglires and related clais for damages; (3
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Defendants should not be required to simply gelyPlaintiff’'s expert withesses regardi
Plaintiff's injuries and the damages alldge suffered; and (4) the IME is necess
because Plaintiff's deposition testimony regagdher physical condition contradicts t
information in Dr. Lott's medicalacords. (ECF No. 28 at 9-11.)

Defendants further contendetih request for an IME is timely because: (1) Rulg
of the Federal Rules of Civilrocedure does not specify a deadline for conducting an
(2) a request for an IME is not governed by tleadline to exchange expert reports ul

Rule 26; and (3) Defendants promptigquested the IME upoheing provided ney

ng
Ary
he

35
IME;

nder

=

information from Plaintiff's treating psychologist Dr. Lott which contradicted Plaintiff's

deposition testimony regardingetimature and severity of halleged injuries and ongoir|
symptoms. Id. at 11-12.)
2. Plaintiff

Plaintiff contends Defendants’ requestddE is untimely because: (1) Plaint

identified Dr. Lott in her initialesignation of expert withess¢2) Plaintiff testified about

her ongoing treatment with Dr. Lott during lieposition; and (3) Plaintiff again identifie

Dr. Lott in her expert discloses. (ECF No. 28 at 13-14 Plaintiff further contends the

IME is illogical because Dr. Lott, a psychologicalunselor, is treating Plaintiff for menf
suffering and emotional distress, not tinederlying hip and leg weakness. As sU
Plaintiff argues Dr. Sachs, an orthopedic sarge&annot opine as to the nature and e
of Plaintiff's mental suffering and emotional distreskd. &t 13.) Further, Plaintiff note
that Dr. Sachs was aware ofaRitiff's limitations and indicated in his report that
expected a “nearly full’ recoveryTherefore, Plaintiff aguesdhe is no basis for Dr. Sac
to conduct an IME regarding medical njgins he has already rendereldl. &t 14.) Lastly
Plaintiff claims she would suffer undueepudice from a court-ordered IME after t
discovery cutoff because she would nogvunable to depose Dr. Sachkl. &t 15.)
111
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IIl. FEDERAL RULE OF CIVIL PROCEDURE 35

Federal Rule of Civil Procedure 35 authoriaesourt to “order a party whose mer
or physical condition . . . is in controvergy submit to a physical or mental examinat

by a suitably licensed or certified examiner.” RedCiv. P. 35(a)(1)The order: (A) may
be made only on motion and for good cause @n notice to all parties and the perso

be examined; and (B) mustespfy the time, place, mannerpnditions, and scope of tl

examination, as well as the person or pesswho will perform it.” Fed. R. Civ. P}

35(a)(2)(A)-(B). Rule3d5 requires “an affirmative shamg by the movant that ea¢

condition as to which the examination is sougheally and genuinely in controversy g
that good cause exists for ordegieach particular examinationSchlagenhauf v. Holder,
379 U.S. 104, 118 (1964).

“Factors that courts have consideriedassessing whether ‘good cause’ ex

include, but are not limited to, ‘the possibility obtaining desiredhformation by other

means, whether plaintiff plans to prove [fe&im through testimony axpert withnesses

whether the desired mategahre relevant, and whethplaintiff is claiming ongoing
[injury].” Juarezv. Autozone Sores, Inc., No. 08cv417-L (BLM), 2011 U.S. Dist. LEXI
43087, at *3 (S.D. Cal. Ap 21, 2011) (quotingmpey v. Office Depot, Inc., No. C-09-
01973 EDL, 2010 U.S. Dist. LEXIS 75527, at *@LD. Cal. July 27, 2010)). Rule 35°
to be construed liberally ifavor of granting discovery. Turner v. Imperial Stores, 161
F.R.D. 89, 96 (S.D. Cal. 1995).

lll. ANALYSIS
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Rule 35 is silent as to the deadline éonducting an IME, and there is no uniform

consensus among federal district courts ag#ether Rule 35 should lbead in conjunctiof
with, or independently of, thexpert witness disclosure recgrinents of Federal Rule
Civil Procedure 26. On one hand, some ccuaige concluded th#te timing requirement
set forth in Rules 26 and 35 should be neaépendently of eaabther. See, e.gBushv.
Pioneer Human Servs., No. C09-0518 RSM, 2010 WL 324432,*5 (W.D. Wash. Jan. 2
2010) (“[T]he deadline set in the scheduling order for expert reports under Rule 2
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does not apply to the issuance of a Rule 35 repovapgoner v. Ohio Cent. RR,, Inc.,

242 F.R.D. 413, 414 (S.D. Ohio 2007) (“Rule 3am®mnations, and the issuance of repprts

following those examinations, proceedlependently of Rule 26(a)(2).).
On the other hand, severalucts have concluded that RU35 is subject to Rule
26(a)(2)’s timing requirementssee, e.g., Diaz v. Con-Way Truckload, Inc., 279 F.R.D

412,419 (S.D. Tex. 2012) (“[Alfteconsidering the language, pose, and relevant use|of

Rules 26 and 35, the Court is of the opmithat Rules 26 and 35 should be read

conjunction with each other wheletermining the proper timing for a Rule 35 examinati

in

on

and report.”);Minnard v. Rotech Healthcare Inc., No. S-06-1460 GEB GGH, 2008 U|S.

Dist. LEXIS 6149, at *6 (E.D. Cal. Jan. 15, 20@Q8)he purpose of the retained expert i

IS

to advocate within reasonable grounds on Wajfahe person for whom retained. The

expert will not simply be parroting the factsaf examination. ...The Rule 35 exam and

the retained expert’'s opinions are inextricably intertwined\ymaker v. West, 196

F.R.D. 454, 456 (S.D. W. Va. 2000Y he deadlines relating to expert disclosures and the

requisites provided in Rule 26garding the expert reporteathere for good reason. Baqth

parties are entitled to knowledgeating to the other side’s experts. Without access tp
identity of an expert witness and the entjsereport, an opposg party cannot properly
prepare its case or rebut the other party’s expert witness.”).

Although the law in this area is not Mveettled, the Honorabl@/illiam V. Gallo of

the

this district has previously opined that Rule 35 reports are subject to Rule 26’s [timin

UJ

requirements. Indeed, lopez v. City of Imperial, No. 13-0597-BEN(WVG), 2014 U.$.

Dist. LEXIS 7291, at *5 (S.D. Cal. Ja21, 2014), Judge Gallo determined:

If the IME examiner will offer opirons and conclusions regarding the
objective facts derived from an examioat the IME and the report produced
by the IME examiner is expert discovenpot fact discovery. Therefore, the
timing of a motion for an IME is dictatl by the terms of the scheduling order
regarding expert witess discovery, as set forth in the case.

Id. at *7-8.
111
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Here, the proposed IME by Dfachs clearly falls with the realm of expel
discovery. Defendants explicitlyage, “Dr. Sachs has been iia&d in this matter to offe
expertise regarding the natumed extent of [Plaintiff's] alleged injuries, as well as

reasonableness and necessitjPddintiff's] claimed medicatreatment.” (ECF No. 28 :

2:13-15.) Therefore, Dr. Sachs’ expert repolfowing the IME is subject to the deadlines

imposed in the Court’s Scheduling Order.(iMay 15, 2015). Becese Defendants faile
to move for an order under Rule 35 udtily 14, 2015, the motion is untimely.
However, the Court finds goadwuse to excuse Defendants’ failure to timely req
the IME because of the changed circumstapoesented by Dr. Lott's records, which wy¢
not produced to Defendants idune 17, 2015. Upon receipt of the records, Defend
learned for the first time that Plaintiff haglicated she has trouble balancing on une
surfaces and cannot walk up steps withouhgugshe handrail. This information
inconsistent with Plaintiff's deposition testomy, where she stated that her only remair
physical limitations were not being able to laence and participate hula classes. It i
also inconsistent with her medical recordsttthow she reported no pain and was ab

walk all day with no problemand could go up and down stawghout difficulty. (ECF

d

5
ning
S

le to

No. 28-6 at 6-7.) Further, the Court finds Defendants acted diligently in requesting tr

IME as soon as they were prded with Dr. Lott’s records.

Regarding the merits of Defendants’ motion for an order compelling Plaint
undergo a Rule 35 IME, upon consideration of the factors outlinddanez, the Court
finds Defendants have established good causist, Plaintiff ha clearly placed he
physical condition in controversy by claimingf®edants’ negligence caused her to fa
the Paris Las Vegas Hotesulting in a broken hip. Thuthis factor weighs in favor ¢
Defendants.

Second, “there is no pos8ity that Defendants can obtathe information, opinion
and conclusions of an expert witness pursuant to Rule @Byirother way, but to hay
Plaintiff submit to the IME.” Lopez, 2014 U.S. Dist. LEXIS 7291, at *9. Defendants
in possession of Plaintiff's medical recordslowever, many of the records are sev
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years old and contradict information contained in Dr. Lott's more recently progucec

records. Additionally, the Court does natdicompelling Plaintiff’'s argument that there

Is no justification for Defendants’ delay dause “Plaintiff testied about her ongoing

treatment with counselor Nina LotBh.D., during depositioon March 19, 2015.

Plaintiff's first appointment wh Dr. Lott was not until April 29, 2015, therefore, at

the

time of the deposition, there was no “ongoing” treatment to discuss. Plaintiff did state th.

she can no longer engage in recreational limeidg and hula classesiowever, that i$

significantly different than heclaimed inability to balancen uneven ground or walk (
steps without difficulty, which was noted in [uott’'s report. Thus, this factor weighs
favor of Defendants.

Third, although Plaintiff did not designatesimgle retained expert withess, she
identify five treating experts. Plaintiff adi® she intends to offer the testimony of
designated treating experts. Thus, tator weighs in favor of Defendants.

Fourth, the scope of Dr. Sachs’ intended IMEelevant to Plaintiff’'s newly raise
issues of ongoing functional limitations, clading her claims t#t her balance i
compromised and that she cannot walk upsstethout holding on to the handrail. Tk
new information may be significant to the ed#tion of future medial damages. Thu
this factor weighs in favor of Defendants.

Finally, as noted above, Plaintiff clainesigoing physical injuries. Notably, D
Lott’s records show that Plaintiff’'s ongoindpysical injuries may be substantially mg
severe than what Plaintiff previously indicatedDefendants. Thus, this factor weighg
favor of Defendants.

Additionally, the Court finds that requmg Plaintiff to submit to the IME woul
impose only a minimal burden or privacy intusion Plaintiff. The proposed scope of
IME indicates that it will be a non-intrugwexamination lasting no more than one h
The Court finds these impositions are oughed by Defendants’ need for the IME.

The Court does not find compelling Plaifisfargument that Defendants failed
provide the necessary details and are required to statentheplace, manner, conditior

8
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and scope of the IME. Defenus, in the joint motion, statthe IME will be a non-intrusiv|

examination which would last no more thame hour. (ECF No. 28 at 3:22-23) Alg

Defendants assert the exantioa would be limited to an examination of the phys
condition of Plaintiff's hip and lower exmities, including her corresponding mus
strength and balance.ld( at 4:7-10) Moreover, Defelants adequately provided t
necessary details in their proposed order.

Additionally, the Court does not find conllireg Plaintiff's argument that Dr. Sach
as an orthopedic surgeon, has no basis to opgeeding the nature and extent of Plainti
mental suffering and emotional distress. Bachs does not intend to give his opinior
to the nature and extent of Plaintiff's mansuffering and emotional distress. Althoy
Defendants’ need for the IME arose afteceaiving a copy Dr. Lott’s report, Defenda
only seek to examine the physical conditiorPtdintiff, and not her mental or emotior

suffering. Dr. Sachs has been a board estitiDrthopedic Surgeon since 1983, and st

he has examined and treated hundreds of pubmcfractures of th@elvis. (ECF No. 28t

6 at 1.) As such, Dr. Saclssan appropriate person toruct the medical examination
formulate an opinion as to the physical cadiodi of Plaintiff’'s hip and lower extremitig
and her alleged ongoing physical limitations.

In conclusion, upon analysis of the applieatactors and in recognition that Ry
35 “is to be construed liberallp favor of granting discovery,Turner, 161 F.R.D. at 96
the Court finds Defendants have demonstrgi@ad cause for an order requiring Plain
to submit to a Rule 35 IME by Dr. Sachs.

However, the fact that the IME will bgerformed after the discovery cutoff d:
raises a significant concern that Plaintifiil be prejudiced because she can no lorn
depose Dr. Sachs. It is unrealistic to expeatriiiff to be able to adequately prepare
cross-examine Dr. Sachs at trial regarding expginions that were not disclosed in
May 15, 2015 expert witness report. Therefoine, Court will provié Plaintiff leave tg
take a deposition of Dr. Sachs following the IME.
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V. CONCLUSION
For the foregoing reasons, IT IS HEREBY ORDERED:

1. Defendants’ motion for an Ordpermitting Dr. Raymond Sachs to perfoym

an Independent Medical Examation of Plaintiff isSGRANTED.

2. Plaintiff shall submit to a physicakamination by Dr. Raymond Sachs. The

examination shall occur no later th&ugust 19, 2015and shall be scheduled for a

mutually convenient time for Plaintiff and Draés. The examinatiaghall take place at
Dr. Sachs office located at 8008 Frost StreeteSi03, San Diego, fornia, 92123. The

examination shall last no longer than one (1) hour and may include a physical examinati

of Plaintiff's hips and lower extremities, agell as any non-inv@ve tests which are

ordinarily deemed necessary égamine gait, muscle strehgwithin the hips and lower

extremities, hip and leg flexion, range of motiahgnment, and balance. At the time

of

the examination Plaintiff shall answer questiohthe examiner regarding her current and

prior physical condition, prior injuries, and cheal history related to her hips and lower

extremities. Counsel will not be permittdad be present during the examinati
Defendants shall bear thest@f the examination.

3. Defendants shall provide Plaintiff wildr. Sachs’ supplemental expert rep
which shall include his expert opinions faethfollowing the examination, no later th
August 24, 2015

4. The Court will reopen dcovery for the limited purpose of allowing Plaint

to depose Dr. Sachs following receipt of bigoplemental report. If Plaintiff wishes

depose Dr. Sachs, the depositghall occur no later theBeptember 4, 2015

5. In light of the fact the Court hasopened discovery ferlimited purpose, th

Court finds good cause to amend the Scheduling Order as follows:

a. All motions, other than motionsamend or join parties, or motions|i

limine, shall be filed on or befo@eptember 18, 2015

111
111
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b. All remaining deadlines and regements outlined in the December,

2014 Scheduling Order remain in effecieg ECF No. 22.)
IT IS SO ORDERED.
DATED: August 6, 2015

DAVID H. BARTICK

United States Magistrate Judge
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